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OF  THE 

SUPREME  COURT 

DURING  THE  TIME  OF  THESE  REPORTS  1 


CHARLES  EVANS  HUGHES,  Chief  Justice. 
OLIVER  WENDELL  HOLMES,  Associate  Justice. 
WILLIS  VAN  DEVANTER,  Associate  Justice. 
JAMES  CLARK  McREYNOLDS,  Associate  Justice. 
LOUIS  D.  RRANDEIS,  Associate  Justice. 

GEORGE  SUTHERLAND,  Associate  Justice. 
PIERCE  BUTLER,  Associate  Justice. 

HARLAN  FISKE  STONE,  Associate  Justice. 
OWEN  J.  ROBERTS,  Associate  Justice. 


WILLIAM  D.  MITCHELL,  Attorney  General. 
THOMAS  D.  THACHER,  Solicitor  General. 
CHARLES  ELMORE  CROPLEY,  Clerk. 

PRANK  KEY  GREEN,  Marshal. 

"^F^llotment  o7 the  Chief  Justice  and~A™te  Justices  among 
the  several  circuits,  see  next  page. 


135436 


SUPREME  COURT  OF  THE  UNITED  STATES 
Allotment  of  Justices 

It  is  ordered,  That  the  following  allotment  be  made  of 
the  Chief  Justice  and  Associate  Justices  of  this  Court 
among  the  circuits,  agreeably  to  the  acts  of  Congress  in 
such  case  made  and  provided,  and  that  such  allotment 
be  entered  of  record,  viz : 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Asso¬ 
ciate  Justice. 

For  the  Second  Circuit,  Harlan  Fiske  Stone,  Asso¬ 
ciate  Justice. 

For  the  Third  Circuit,  Owen  J.  Roberts,  Associate 
Justice. 

For  the  Fourth  Circuit,  Charles  Evans  Hughes, 
Chief  Justice. 

For  the  Fifth  Circuit,  Louis  Dembitz  Brandeis,  Asso¬ 
ciate  Justice. 

For  the  Sixth  Circuit,  James  C.  McReynolds,  Asso¬ 
ciate  Justice. 

For  the  Seventh  Circuit,  Willis  Van  Devanter,  Asso¬ 
ciate  Justice. 

For  the  Eighth  Circuit,  Pierce  Butler,  Associate 
Justice. 

For  the  Ninth  Circuit,  George  Sutherland,  Associate 
Justice. 

For  the  Tenth  Circuit,  Willis  Van  Devanter,  Asso¬ 
ciate  Justice. 

June  2,  1930. 
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CASES  ADJUDGED 


IN  THE 

SUPEEME  COURT  OF  THE  UNITED  STATES 

AT 

OCTOBER  TERM,  1930. 


BEIDLER  ft  al.,  EXECUTORS,  v.  SOUTH  CARO¬ 
LINA  TAX  COMMISSION. 

ERROR  TO  THE  SUPREME  COURT  OF  SOUTH  CAROLINA. 

No.  2.  Argued  October  22,  1928.  Reargued  October  23,  24,  1930.— 
Decided  November  24,  1930. 

1.  A  resident  of  Illinois  died  in  that  State  owning  a  majority  of  the 
shares  of  a  South  Carolina  corporation  and  also  debts  owed  him  by 
the  corporation  on  unsecured  open  account  partly  for  advances 
made  by  him  to  the  corporation  and  partly  for  dividends  pre¬ 
viously  declared  on  his  shares.  South  Carolina,  besides  taxing  the 
transfer  of  the  shares,  undertook  to  tax  the  transfer  of  the  indebt¬ 
edness,  claiming  this  jurisdiction  because  of  the  local  domicile 
of  the  debtor  corporation  and  upon  the  ground  that  the  indebted¬ 
ness  had  acquired  a  “business  situs”  in  South  Carolina.  Held 
that  the  South  Carolina  tax  on  the  transfer  of  the  indebtedness  was 
void  under  the  due  process  clause  of  the  Fourteenth  Amendment. 
Pp.  7  et  seq. 

2.  It  is  now  established  that  the  mere  fact  that  the  debtor  is  domi¬ 
ciled  within  the  State  gives  it  no  jurisdiction  to  impose  an  inher¬ 
itance  or  succession  tax  upon  the  transfer  of  the  debt  from  a 
decedent  who  is  domiciled  in  another  State.  P .  7. 

3.  Open  accounts  fall  within  this  principle.  P.  8. 

4.  A  conclusion  that  debts  have  acquired  a  situs  for  taxation  other 
than  at  the  domicile  of  their  owner  must  have  evidence  to  support 
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it,  and  it  is  the  province  of  the  Court  to  inquire  whether  there  is 
such  evidence  when  the  inquiry  is  essential  to  the  enforcement  of  a 
right  suitably  asserted  under  the  Federal  Constitution.  P.  8. 

5.  The  evidence  in  this  case  affords  no  adequate  basis  for  a  finding 
that  the  indebtedness  had  a  business  situs  in  South  Carolina.  It 
proves  the  existence  of  the  debts  and  the  facts  that  the  decedent 
creditor  was  largely  interested  in  the  affairs  of  the  corporation,  but 
it  shows  nothing  which  derogates  from  the  existence  of  the  corpora¬ 
tion  as  such,  transacting  its  business  as  such,  with  corresponding 
rights  and  liabilities.  P.  9. 

6.  The  interests  of  a  corporation  in  its  property  and  of  a  share¬ 
holder  of  the  corporation  in  his  shares  are  distinct  property 
interests.  Id. 

Reversed. 

Error  to  a  judgment  of  the  Supreme  Court  of  South 
Carolina,  which  sustained  on  appeal  a  transfer  tax  levied 
by  the  South  Carolina  Tax  Commission  on  the  transfer  of 
credits  belonging  to  a  decedent’s  estate.  The  plaintiffs  in 
error  were  the  executors  of  the  will. 

Mr.  P.  F.  Henderson,  with  whom  Mr.  Arthur  B. 
Schaffner  was  on  the  brief,  for  plaintiffs  in  error. 

The  Supreme  Court  of  South  Carolina  relied  implicitly 
upon  Blackstone  v.  Miller,  188  U.  S.  189.  But,  since  the 
date  of  the  decision  below,  this  Court,  in  a  series  of  notable 
cases,  has  overruled  Blackstone  v.  Miller,  and  established  a 
new  general  rule.  Blodgett  v.  Silberman,  277  U.  S.  1; 
Farmers  Loan  &  Trust  Co.  v.  Minnesota,  280  U.  S.  204; 
Baldwin  v.  Missouri,  281  U.  S.  586. 

Under  the  rule  of  Blackstone  v.  Miller,  double  inherit¬ 
ance  taxation  upon  an  intangible  was  possible  in  certain 
circumstances.  Under  the  new  rule,  but  one  inheritance 
tax  may  be  levied  upon  an  intangible,  and  that  only  at 
the  domicile  of  its  owner. 

We  have  here  a  mere  open  book  account — the  plainest 
type  of  intangible.  There  is  not  even  a  note,  or  a  bond,  or 
a  security  deed  or  mortgage,  which  might  be  kept  in  a 
third  State  to  complicate  the  matter.  Mr.  Beidler  kept 
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a  complete  set  of  books  in  Chicago,  which  alone  were  the 
controlling  evidence  of  the  debt. 

The  only  taxable  situs  of  the  debt  was  in  Illinois,  in 
which  State,  the  record  shows,  a  large  inheritance  tax  was 
levied  and  paid.  To  allow  South  Carolina  now  to  levy  a 
tax  would  be  to  visit  another  tax  upon  the  same  transfer, 
which,  as  we  understand  it,  is  contrary  to  the  new  rule. 

It  may  be  that  intangibles  may  acquire  a  business  situs 
justifying  taxation  away  from  the  domicile  of  their  owner. 
See  Cooley  on  Taxation  (4th  ed.)  §  466;  Adams  v.  Colonial 
Mortgage  Co.,  82  Miss.  263;  Reat  v.  People,  201  Ill.  469; 
Jamison  v.  Commonwealth,  120  Va.  137;  Liverpool  & 
L.  &  G.  Ins.  -Co.  v.  Board  of  Assessors,  221  IT.  S.  346;  New 
Orleans  v.  Stempel,  175  U.  S.  309.  But  here  there  can  be 
no  such  pretense.  No  business  of  lending  existed.  Mr. 
Beidler  owned  a  controlling  interest  in  the  corporation 
and  advanced  it  money  from  time  to  time,  which  it  repaid 
in  part  from  time  to  time.  At  most,  there  was  a  series  of 
separate  credits, — not  a  business.  Liverpool  &  L.  &  G. 
Ins.  Co.  v.  Board  of  Assessors,  221  U.  S/346. 

Further,  it  is  a  fact  that  these  advances  had  practically 
ceased  in  1920,  more  than  three  years  before  Beidler’s 
death.  If  lending  to  a  single  debtor,  and  that  one  a  com¬ 
pany  which  he  controlled,  could  in  any  event  constitute 
the  doing  of  business  by  him  in  South  Carolina,  that 
business  had  ceased  long  before  his  death. 

The  debt  was  really  a  liability  of  the  company  (to  be 
deducted  in  considering  the  value  of  its  stock)  and  not  an 
asset;  but  if,  as  the  court  below  seemed  to  think,  the  fact 
that  Beidler’s  money  was  allowed  to  remain  with  the  com¬ 
pany  increased  the  company’s  efficiency,  and  hence  the 
value  of  Beidler’s  stock  in  some  indefinite  and  unascer¬ 
tained  manner  and  amount,  then  this  fact  would  be  re¬ 
flected  in  the  value  of  the  stock  in  his  hands  when  he 
died,  and  in  the  property  tax  assessed  by  South  Carolina 
against  the  company. 
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Mr.  J.  Fraser  Lyon,  with  whom  Mr.  John  M.  Daniel, 
Attorney  General  of  South  Carolina,  was  on  the  brief,  for 
defendant  in  error. 

The  defendant  in  error  resubmits  for  consideration  the 
brief  used  on  the  first  argument  and  asks  the  Court  to 
reaffirm  the  rule  laid  down  in  Blackstone  v.  Miller,  188 
U.  S.  189,  for  the  reasons  found  in  the  dissenting  opinions 
in  Baldwin  v.  Missouri,  281  U.  S.  586.  See  also,  Liver¬ 
pool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S. 
346;  Maguire  v.  Trefry,  253  U.  S.  12;  Maxwell  v.  Bugbee, 
250  U.  S.  525;  Bullen  v.  Wisconsin,  240  U.  S.  625;  Metro¬ 
politan  L.  Ins.  Co.  v.  New  Orleans,  205  U.  S.  395;  Baker  v. 
Baken-Eccles  Co.,  242  U.  S.  394. 

Remedies  for  the  collection  of  the  debt  in  other  States 
do  not  affect  the  right  of  South  Carolina  to  tax.  The 
executors  do  not  have  title  to  the  debts  until  they  have 
complied  with  the  laws  of  South  Carolina.  Dial  v.  Gar q, 
14  S.  C.  573;  Merchants  Nat.  Bank  v.  Tax  Commission, 
121  S.  E.  142. 

The  debt  and  the  dividend  owed  by  the  company  to 
the  deceased  were  sufficient  to  give  this  State  jurisdiction 
to  appoint  an  administrator,  who  could  lawfully  have 
taken  charge  of  the  stock  upon  which  the  tax  has  been 
paid  and  enforced  payment  of  the  debt  and  the  dividend 
in  the  courts  of  this  State. 

The  coming  into  this  State  of  the  executors  appointed 
by  the  Illinois  court,  exercising  the  rights  and  privileges 
accorded  them  by  §  20  of  the  South  Carolina  Inheritance 
Tax  Act,  was  tantamount  to  taking  out  ancillary  letters 
in  this  State. 

It  is  very  serious  to  the  State  to  have  its  power  to  tax 
diminished,  especially  when  new  and  greater  demands  are 
being  made  by  the  public  upon  its  treasury.  The  best 
minds  are  exercised  to  find  sources  from  which  revenues 
may  be  raised  for  schools,  good  roads,  the  care  of  the 
insane  and  the  sick,  and  the  innumerable  other  demands 
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upon  a  civilized  State.  Standing  alone,  such  considera¬ 
tions  should,  perhaps,  have  no  weight  in  interpreting  the 
Constitution.  But  when  such  matters  are  very  seriously 
pressing  and  there  is  a  substantial  doubt  as  to  the  State 
not  having  power  in  this  respect,  the  doubt  should  be 
resolved  in  favor  of  the  State  to  tax.  Unless  there  is  a 
clear  and  positive  inhibition  to  exact  this  tax,  it  is  urged 
that  such  a  necessary  and  fundamental  need  of  the  State 
should  not  be  denied. 

It  is  said  in  Baldwin  v.  Missouri,  281  U.  S.  586,  that  the 
succession  takes  place  in  the  State  of  domicile.  We  sug¬ 
gest  that  no  succession  takes  place  until  the  property  is 
reduced  to  possession  in  the  State  where  located, — in  the 
State  the  laws  of  which  give  vitality  to  the  contract  and 
will  compel  payment  of  the  debt — the  domicile  of  the 
debtor.  Wyman  v.  United  States,  109  U.  S.  654;  Frick  v. 
Pennsylvania,  268  U.  S.  473,  493. 

The  business  situs  of  the  debt  and  dividends  is  in  South 
Carolina.  The  tax  may  be  enforced  in  this  State,  the 
debtor  may  be  compelled  to  pay  here,  and  the  proceeds  of 
the  debt  may  not  be  distributed  until  local  creditors  are 
satisfied  in  preference  to  others.  The  statute  creates  a 
lien  upon  this  property  to  secure  the  payment  of  the  tax. 
Illinois  has  no  jurisdiction  of  the  thing — the  debt  and  die 
dividend — until  the  laws  of  South  Carolina  shall  have  been 
satisfied  and  the  debt  and  dividend  delivered  to  the  execu¬ 
tors  for  distribution  under  the  will,  which  is  given  force 
and  effect  in  South  Carolina  in  accordance  with  the  law 
of  the  State.  Cf.  Frick  v.  Pennsylvania,  268  U.  S.  473, 
497. 

It  is  assumed  that,  if  a  business  situs  had  been  shown  in 
Missouri,  the  decision  in  Baldwin  v.  Missouri  would  have 
been  in  favor  of  the  State.  Assuming  this,  the  Court  is 
requested  to  scrutinize  the  statement  of  the  account*  ap¬ 
pearing  in  the  record. 

If  either  South  Carolina  or  Illinois  should  be  denied  the 
right  to  tax  in  this  case,  we  urge  that  it  is  but  fair  and  in 
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accordance  with  natural  justice  that  this  debt  and  divi¬ 
dend  held,  managed  and  controlled,  and  in  part  earned, 
in  South  Carolina,  and  given  vitality  and  the  power  to 
enforce  payment  by  her  laws,  should  be  required  to  con¬ 
tribute  to  the  support  of  the  government  of  this  State, 
regardless  of  the  domicile  of  the  owner.  Cf.  Safe  De¬ 
posit  &  Trust  Co.  v.  Virginia,  280  U.  S.  83,  92. 

In  assailing  the  constitutionality  of  a  state  statute,  the 
burden  rests  upon  the  assailant  to  establish  that  it  in¬ 
fringes  the  constitutional  guarantee  which  he  invokes. 
Toombs  v.  Citizens  Bank,  281  U.  S.  643;  Corporation 
Commission  v.  Lowe,  281  U.  S.  431. 

Messrs.  Seth  T.  Cole  and  William  Dale  O’Brien,  by 
special  leave  of  Court,  filed  a  brief  on  behalf  of  the  Tax 
Commission  of  the  State  of  New  York,  as  amicus  curiae. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

On  March  4.  1924,  Francis  Beidler,  a  resident  of  Chi¬ 
cago,  Ill.,  died  in  that  State,  leaving  a  will  by  which  he 
bequeathed  a  portion  of  his  personal  property  to  his  wife 
and  children  directly,  and  gave  the  residue  in  trust  for 
their  benefit  and  for  charitable  uses.  The  will  was  pro¬ 
bated  in  Illinois,  and  Francis  Beidler,  II,  and  George 
Engelking,  the  appellants,  qualified  as  executors. 

At  the  time  of  the  death  of  the  testator,  he  owned  8,000 
shares  of  the  capital  stock  of  Santee  River  Cypress  Lum¬ 
ber  Company,  a  corporation  organized  under  the  lows  of 
South  Carolina  and  doing  business  in  that  State.  The 
remainder,  7,000  shares,  were  owned  by  the  testator’s  wife 
and  children.  In  addition,  the  Santee  River  Cypress 
Lumber  Company  was  indebted  to  the  testator  in  the  sum 
of  $556,864.22,  for  advances  made  by  him  to  the  company, 
and  in  the  sum  of  $64,672  for  dividends  previously  de¬ 
clared  on  his  shares.  The  indebtedness  was  an  open  un- 
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secured  account  which  was  entered  upon  the  books  of  the 
company  kept  in  South  Carolina.  The  testator  also  kept 
a  complete  set  of  personal  books  in  Chicago  upon  which 
appear  entries  of  the  amounts  due  him  by  the  company 
except  the  item  of  dividends. 

The  total  amount  of  the  indebtedness  for  advances  and 
dividends,  $621,536.22,  was  included  by  the.  Attorney  Gen¬ 
eral  of  Illinois  in  the  computation  of  the  value  of  the 
decedent’s  estate  for  the  purpose  of  fixing  the  inheritance 
tax  payable  to  that  State. 

The  executors  filed  with  the  South  Carolina  Tax  Com¬ 
mission,  as  required  by  the  Inheritance  Tax  Law  of  South 
Carolina,  an  affidavit  setting  forth  all  the  above-men¬ 
tioned  assets.  The  payment  of  the  succession  tax  to  the 
State  of  South  Carolina  with  respect  to  the  shares  of 
stock  owned  by  the  testator  in  the  Santee  River  Cypress 
Lumber  Company  was  not  contested  by  the  executors, 
and  by  agreement  the  value  of  these  shares  was  fixed  at 
$204  per  share,  or  $1,632,000.  The  South  Carolina  Tax 
Commission  also  levied  a  tax  upon  the  transfer  of  the 
indebtedness,  overruling  the  claim  of  the  executors  that 
the  State  of  South  Carolina  had  no  jurisdiction  to  impose 
such  a  tax  and  that  the  levy  of  it  would  constitute  a  depri¬ 
vation  of  property  without  due  process  of  law  in  violation 
of  the  Fourteenth  Amendment  of  the  Federal  Constitu¬ 
tion.  This  contention  was  renewed  upon  the  appeal  of 
the  executors  to  the  Supreme  Court  of  the  State  of  South 
Carolina.  That  court  sustained  the  action  of  the  Tax 
Commission  with  respect  to  the  taxability  of  the  transfer 
of  the  indebtedness,  and  the  executors  bring  this  appeal 
to  review  that  part  of  the  judgment. 

In  reaching  its  conclusion  as  to  the  validity  of  the  tax, 
the  state  court  relied  chiefly  upon  the  decision  of  this 
Court  in  Blackstone  v.  Miller,  188  U.  S.  189.  That  deci¬ 
sion  has  been  overruled,  and  it  is  now  established  that  the 
mere  fact  that  the  debtor  is  domiciled  within  the  State 
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does  not  give  it  jurisdiction  to  impose  an  inheritance  or 
succession  tax  upon  the  transfer  of  the  debt  by  a  decedent 
-who  is  domiciled  in  another  State.  Farmers  Loan  & 
Trust  Company  v.  Minnesota,  280  U.  S.  204;  Baldwin'  v. 
Missouri,  281  U.  S.  586.  The  transfer  is  taxable  by  the 
State  of  the  domicile  of  the  deceased  owner.  Blodgett  v. 
Silberman,  277  U.  S.  1.  Open  accounts,  including  credits 
for  cash  deposited  in  bank,  fall  within  this  principle,  and 
its  application  is  not  defeated  by  the  mere  presence  of 
bonds  or  notes,  or  other  evidences  of  debt,  within  a  State 
other  than  that  of  the  domicile  of  the  owner.  Baldwin  v. 
Missouri,  supra. 

It  is  sought  to  sustain  the  tax  by  South  Carolina  upon 
the  ground  that  the  indebtedness  had  what  is  called  a 
“  business  situs  ”  in  that  State,  and  the  state  court  adverted 
to  this  basis  for  the  tax.  In  Farmers  Loan  &  Trust  Com¬ 
pany  v.  Minnesota,  supra,  this  Court  reserved  the  ques¬ 
tion  of  business  situs,  saying:  “New  Orleans  v.  Stempel, 
175  U.  S.  309,  Bristol  v.  Washington  County,  177  U.  S. 
133,  Liverpool  &  L.&  G.  Ins.  Co.  v.  Orleans  Assessors,  221 
U.  S.  346,  recognize  the  principle  that  choses  in  action 
may  acquire  a  situs  for  taxation  other  than  at  the  domicile 
of  their  owner  if  they  have  become  integral  parts  of  some 
local  business.  The  present  record  gives  no  occasion  for 
us  to  inquire  whether  such  securities  can  be  taxed  a  second 
time  at  the  owner’s  domicile.”  But  a  conclusion  that 
debts  have  thus  acquired  a  business  situs  must  have  evi¬ 
dence  to  support  it,  and  it  is  our  province  to  inquire 
whether  there  is  such  evidence  when  the  inquiry  is  essen¬ 
tial  to  the  enforcement  of  a  right  suitably  asserted  under 

the  Federal  Constitution.* 1 

\  ‘ _ _  * 

1  Kansas  City  Southern  Railway  Co.  v.  Albers  Commission  Co.,  223 
U.  S.  573,  591-593;  Creswill  v.  Knights  of  Pythias,  225  U.  S.  246,  261; 
Northern  Pacific  Railway  Co.  v.  North  Dakota,  236  U.  S.  585,  593; 
Ward  v.  Love  County,  253  U.  S.  17,  22;  Davis  v.  Wechsler,  263  U.  S. 
22,  24;  Railroad  Commission  v.  Eastern  Texas  R.  R.  Co.,  264  U.  S.  79, 
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In  the  present  case,  beyond  the  mere  fact  of  stock  own¬ 
ership  and  the  existence  of  the  indebtedness,  there  is  no 
evidence  whatever,  having  any  bearing  upon  the  question, 
save  a  copy  of  the  decedent’s  account  with  the  corpora¬ 
tion,  taken  from  his  books  which  were  kept  by  him  in  his 
office  at  Chicago.  The  various  items  of  debit  and  credit 
in  this  account,  in  the  absence  of  any  further  evidence,  add 
nothing  of  substance  to  the  fact  of  the  indebtedness  as  set 
forth  in  the  agreed  statement  and  afford  no  adequate  basis 
for  a  finding  that  the  indebtedness  had  a  business  situs  in 
South  Carolina. 

That  the  decedent  was  largely  interested  in  the  affairs 
of  the  corporation  is  apparent;  he  owned  a  majority  of 
its  stock,  but  nothing  is  shown  which  derogates  from  its 
existence  as  a  corporation,  transacting  its  business  as  such, 
with  corresponding  corporate  rights  and  liabilities.  The 
interest  of  the  decedent  as  a  stockholder  was  a  distinct 
interest,* 2  and  the  estate  of  the  decedent  has  been  taxed  by 
South  Carolina  upon  the  transfer  of  his  stock  according  to 
its  agreed  value.  With  respect  to  the  items  of  indebted¬ 
ness  of  the  corporation  to  the  decedent,  the  latter  appears 
upon  the  record  simply  as  a  creditor,  with  his  domicile  in 
Illinois. 

For  these  reasons,  the  judgment  of  the  state  court,  so 
far  as  it  relates  to  the  taxation  of  the  transfer  of  the  debts 
in  question,  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


S6;  New  York  Central  R.  R.  Co.  v.  New  York  tO  Pennsylvania  Co. 
271  U.  S.  124,  12G;  Ancient  Egyptian  Order  v.  Micliaux,  279  U.  S. 
737,  745. 

2  Van  Allen  v.  .Assessors,  3  Wall.  573,  584;  Hawley  v.  Malden,  232 
IT.  S.  1,  12;  Eisner  v.  Macomber,  252  U.  S.  189,  214;  Rhode  Island 
Trust  Co.  v.  Doughton,  270  U.  S.  69,  S3. 
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Mr.  Justice  Holmes:  The  decisions  of  last  term  cited 
by  the  Chief  Justice  seem  to  sustain  the  conclusion 
reached  by  him.  Therefore  Mr.  Justice  Brandeis  and 
I  acquiesce,  without  repeating  reasoning  that  did  not 
prevail  with  the  Court. 


STRATTON,  SECRETARY  OF  STATE  OF  ILLINOIS, 
v.  ST.  LOUIS  SOUTHWESTERN  RAILWAY  COM¬ 
PANY. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SEVENTH  CIRCUIT. 

No.  6.  Argued  January  16,  1930.  Reargued  October  28,  1930. — 
Decided  November  24,  1930. 

1.  A  question  of  jurisdiction  necessarily  presented  by  the  record  must 
be  decided,  although  not  raised  by  the  parties.  P.  13. 

2.  Decisions  of  the  Court  require  the  following  conclusions  as  to  the 
purpose  and  effect  of  Jud.  Code,  §  266,  as  amended: 

(а)  In  its  original  form,  the  statute  sought  to  make  interference 
by  interlocutory  injunction  with  the  enforcement  of  state  legisla¬ 
tion,  upon  the  ground  of  unconstitutionality,  a  matter  for  the  ade¬ 
quate  hearing  and  full  deliberation  which  the  presence  of  a  court  of 
three  judges,  as  therein  provided,  was  likely  to  secure;  and  to 
minimize  the  delay  incident  to  review  upon  appeal  of  orders  grant¬ 
ing  or  denying  interlocutory  injunctions  in  this  grave  class  of  cases. 
P.  14. 

(б)  These  purposes  were  not  altered  by  the  amendment  of  Feb¬ 
ruary  13,  1925,  (43  Stat.  938),  by  which  the  provision  for  the 
presence  of  three  judges  was  made  to  apply  also  to  the  final  hearing 
in  the  District  Court,  and  by  which  final  decrees,  granting  or  deny¬ 
ing  permanent  injunctions  in  such  cases,  were  also  made  appealable 
directly  to  this  Court.  Id. 

(c)  The  statute  applies  only"  where  there  is  a  substantial  claim  of 
invalidity  under  the  Federal  Constitution  and  where  an  application 
for  an  interlocutory  injunction,  for  the  purposes  contemplated  by 
the  statute,  is  made  and  pressed.  P.  15. 

( d )  If  an  interlocutory  injunction  is  not  sought  by  the  plaintiff, 
a  single  judge  may  hear  and  determine  the  case,  and  an  appeal 
from  the  final  decree  will  lie  to  the  Circuit  Court  of  Appeals  under 
Jud.  Code,  §  128.  Id. 
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(e)  If  an  application  for  an  interlocutory  injunction  is  made 
and  pressed  to  restrain  the  enforcement  of  a  state  statute,  or  of 
an  administrative  order  made  pursuant  to  a  state  statute,  upon 
the  ground  that  such  enforcement  would  be  in  violation  of  the 
Federal  Constitution,  a  single  judge  has  no  jurisdiction  to  enter¬ 
tain  a  motion  to  dismiss  the  bill  on  the  merits.  P.  15. 

(/)  In  such  case,  the  authority  of  the  District  Judge  is  strictly 
limited  to  granting,  upon  proper  cause  being  shown,  a  temporary 
restraining  order  to  be  effective  only  pending  the  determination  of 
the  application  for  an  interlocutory  injunction.  Upon  making  such 
an  order,  it  is  his  duty  immediately  to  call  two  other  judges,  as  the 
statute  directs,  to  assist  him  in  hearing  and  determining  that  appli¬ 
cation.  Id. 

( g )  If  a  single  judge,  exceeding  this  jurisdiction,  under- 
takas  to  enter  an  order  granting  an  interlocutory  injunction-  or  a 
final  decree,  either  dismissing  the  bill  on  the  merits  or  granting  a 
permanent  injunction,  no  appeal  lies  from  such  an  order  or  decree 
to  this  Court,  or  to  the  Circuit  Court  of  Appeals.  Id. 

( h )  Where  a  court  of  three  judges  should  have  been  convened, 
and  was  not,  this  Court  may  issue  a  writ  of  mandamus  to  vacate 
the  order  or  decree  entered  by  the  District  Judge  and  directing 
him,  or  such  other  judge  as  may  entertain  the  proceeding,  to  call 
to  his  aid  two  other  judges  for  the  hearing  and  determination  of 
the  application  for  an  interlocutory  injunction.  P.  16. 

3.  In  a  case  within  Jud.  Code,  §  266,  the  District  Judge,  on  granting  a 
temporary  restraining  order,  failed  to  call  two  other  judges  but 
permitted  the  order  to  operate  as  an  interlocutory  injunction  for 
several  months  until  he  dismissed  the  bill  on  the  merits,  Held: 

(а)  That  the  decree  dismissing  the  bill  was  without  jurisdiction 
and  that  an  appeal  from  it  to  the  Circuit  Court  of  Appeals  was 
without  jurisdiction.  P.  16. 

(б)  Consent  of  the  parties  could  give  no  validity  to  the  decree 
or  jurisdiction  over  the  appeal.  P.  18. 

(c)  Application  for  a  mandamus  to  vacate  the  decree  and  to 
require  the  District  Judge  to  call  in  two  other  judges  to  hear  the 
application  for  preliminary  injunction,  need  not  be  made,  since  the 
District  Judge  may  proceed  to  take  the  action  which  the  writ,  if 
issued,  would  require.  Id. 

4.  When  it  appears,  on  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Appeals,  that  the  latter  court  has  acted  without  jurisdiction  in 
entertaining  the  appeal  from  the  District  Court,  the  appropriate 
action  of  this  Court  is  to  reverse  the  decree  of  the  Circuit  Court  of 


12 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.S. 


Appeals  and  to  remand  the  case  with  directions  to  dismiss  the 

appeal  to  that  court  for  want  of  jurisdiction.  P.  18. 

30  F.  (?d)  322,  reversed. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Appeals, 
which  reversed  a  final  decree  of  the  District  Court,  27  F. 
(2d)  1005,  dismissing  the  bill  in  a  suit  brought  by  the 
appellee  to.  restrain  the  enforcement  of  an  Illinois  statute 
providing  for  the  collection  of  a  minimum  franchise  tax. 

Mr.  Bayard  Lacey  Catron,  Assistant  Attorney  General 
of  Illinois,  with  whom  Mr.  Oscar  E.  Carlstrom,  Attorney 
General,  was  on  the  brief,  for  appellant. 

Mr.  Josiah  Whitnel,  with  whom  Messrs.  J.  R.  Turney 
and  H.  L.  Browning  were  on  the  brief,  for  appellee. 

The  printed  arguments  dealt  only  with  the  merits. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

This  suit  was  brought  on  July  21,  1927,  by  St.  Louis 
Southwestern  Railway  Company  to  restrain  the  enforce¬ 
ment  of  a  statute  of  the  State  of  Illinois  (General  Corpor¬ 
ation  Act,  §  107),  providing  for  the  payment  of  a  mini¬ 
mum  franchise  tax,  upon  the  ground  that  the  statute  as 
applied  to  the  complainant  violated  the  commerce  clause, 
and  the  due  process  and  equal  protection  clauses,  of  the 
Federal  Constitution.  The  bill  of  complaint  prayed  for 
both  a  preliminary  and  a  permanent  injunction  against 
the  defendant,  Secretary  of  State  of  Illinois,  from  institut¬ 
ing  dny  proceedings  to  assess  the  tax  or  to  enforce  any 
of  the  prohibitions  or  penalties  prescribed  in  case  of 
refusal  to  pay. 

On  July  22,  1927,  the  complainant  made  a  motion  for 
a  temporary  restraining  order  in  accordance  with  the 
prayer  of  the  bill.  On  the  same  day,  District  Judge  Fitz- 
henry  entered  an  order  enjoining  the  defendant  from  re- 
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yoking  the  complainant’s  certificate  of  authority,  from 
hindering  the  complainant  in  transacting  its  business  in 
the  State  of  Illinois,  and  from  taking  any  steps  for  the  en¬ 
forcement  of  penalties,  pending  the  determination  of  the 
application  for  an  interlocutory  injunction.  While  this 
order  was  in  force,  the  defendant,  on  November  4,  1927, 
moved  to  dismiss  the  bill  for  want  of  equity.  This  motion 
was  heard  and  granted  by  District  Judge  Fitzhenry,  sitting 
alone,  and  on  June  7,  1928,  he  entered  a  decree  dismissing 
the  bill  and  dissolving  the  restraining  order.  27  F.  (2d) 
1005. 

On  an  appeal  by  the  complainant  from  this  decree,  the 
Circuit  Court  of  Appeals,  holding  the  statute,  which  laid 
the  tax,  to  be  invalid  under  the  Federal  Constitution,  re¬ 
versed  the  decree  and  remanded  the  cause  with  directions 
to  enter  a  decree  in  accordance  with  the  views  expressed 
in  its  opinion.  30  F.  (2d)  322.  A  petition  for  a  rehearing 
was  denied,  and  from  the  decree  of  the  Circuit  Court  of 
Appeals  the  present  appeal  is  taken. 

The  question  is  thus  necessarily  presented,  although 
not  raised  by  the  parties,  with  respect  to  the  validity  of 
the  decree  entered  in  the  District  Court,  and  the  jurisdic¬ 
tion  of  the  Circuit  Court  of  Appeals  to  entertain  the  ap¬ 
peal  from  that  decree,  in  the  light  of  §  266  of  the  Judicial 
Code,  as  amended  (U.  S.  C.,  Tit.  28,  §  380).  The  statute 
provides  that  no  interlocutory  injunction,  restraining  the 
action  of  any  officer  of  a  State  in  the  enforcement  of  a 
statute  of  the  State,  or  of  an  order  made  by  an  adminis¬ 
trative  board  or  commission  pursuant  to  a  state  statute, 
shall  be  granted  by  any  Justice  of  the  Supreme  Court  of 
the  United  States,  or  by  any  District  Court,  or  by  any 
Judge  thereof,  or  by  any  Circuit  Judge  acting  as  District 
Judge,  upon  the  ground  of  the  unconstitutionality  of  the 
statute,  unless  the  application  for  the  injunction  shall  be 
heard  and  determined  by  three  judges.  When  the  appli¬ 
cation  for  such  an  injunction  is  presented  to  a  justice  or 
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judge,  he  must  immediately  call  to  his  assistance  two 
other  judges,  as  stated,  but  if  he  is  of  opinion  that  irrep¬ 
arable  loss  may  otherwise  result  to  the  complainant,  he 
may  grant  a  temporary  restraining  order  which  is  to  re¬ 
main  in  force  only  until  the  hearing  and  determination 
of  the  application  for  an  interlocutory  injunction  upon 
prescribed  notice.  An  appeal  may  be  taken  to  this  Court 
from  the  order  granting  or  denying,  after  notice  and 
hearing,  an  interlocutory  injunction  in  such  case.  By 
the  amendment  of  February  13,  1925  (43  Stat.  938),  the 
provision  with  respect  to  the  presence  of  three  judges  was 
made  to  apply  also  to  the  final  hearing  in  such  suit  in 
the  District  Court,  and  from  the  final  decree,  granting  or 
denying  a  permanent  injunction,  a  direct  appeal  lies  to 
this  Court. 

The  decisions  of  this  Court  require  the  following  conclu¬ 
sions  as  to  the  purpose  and  effect  of  the  statute. 

First.  By  the  statute  in  its  original  form,  the  Congress 
sought  to  make  interference  by  interlocutory  injunction 
with  the  enforcement  of  state  legislation  a  matter  for  the 
adequate  hearing  and  full  deliberation  which,  the  presence 
of  a  court  composed  of  three  judges,  as  provided  by  the 
statute,  was  likely  to  secure.  Cumberland  Telephone  & 
Telegraph  Company  v.  Public  Service  Commission,  260 
XJ.  S.  M2,  216.  The  gravity  of  this  class  of  cases  was  rec¬ 
ognized  and  it  was  sought  to  minimize  the  delay  incident 
to  a  review  upon  appeal  from  an  order  granting  or  deny¬ 
ing  an  interlocutory  injunction.  Chicago  Great  Western 
Railway  Company  v.  Kendall,  266  U.  S.  94,  97;  Moore  v. 
Fidelity  &  Deposit  Company,  272  U.  S.  317,  321 ;  Ex  parte 
Collins,  277  U.  S.  565,  567.  These  purposes  were  not  al¬ 
tered  by  the  amendment  of  the  statute,  which  was 
designed  to  end  the  anomalous  situation  in  which  a  single 
judge  might  reconsider  and  decide  questions  already 
passed  upon  by  three  judges  on  the  application  for  an 
interlocutory  injunction.  Patterson  v.  Mobile  Gas  Com- 
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party,  271  U.  S.  131,  136;  Smith  v.  Wilson,  273  U.  S.  388, 
390,  391. 

Second.  The  statute  applies  only  where  there  is  a  sub¬ 
stantial  claim  of  invalidity  under  the  Federal  Constitution 
and  where  an  application  for  an  interlocutory  injunction, 
for  the  purposes  contemplated  by  the  statute,  is  made  and 
pressed.  Ex  parte  Buder,  271  U.  S.  461,  463,  467;  Ex 
parte  Hobbs,  280  U.  S.  168,  172.  The  complainant  has  an 
election.  If  an  interlocutory  injunction  is  not  sought,  a 
single  judge  may  hear  and  determine  the  case,  and  an 
appeal  from  the  final  decree  will  lie  to  the  Circuit  Court 
of  Appeals.  Judicial  Code,  section  128,  U.  S.  d.,  Tit.  28, 
sec.  225;  Ex  parte  Buder,  supra ;  Moore  v.  Fidelity  & 
Deposit  Company,  supra;  Smith  v.  Wilson,  supra. 

Third.  If  an  application  for  an  interlocutory  injunction 
is  made  and  pressed  to  restrain  the  enforcement  of  a  state 
statute,  or  of  an  administrative  order  made  pursuant  to  a 
state  statute,  upon  the  ground  that  such  enforcement 
would  be  in  violation  of  the  Federal  Constitution,  a  single 
judge  has  no  jurisdiction  to  entertain  a  motion  to  dismiss 
the  bill  on  the  merits.  He  is  as  much  without  power  to 
dismiss  the  bill  on  the  merits,  as  he  would  be  to  grant 
either  an  interlocutory  or  a  permanent  injunction.  His 
authority  is  strictly  limited  to  granting,  upon  proper  cause 
being  shown,  a  temporary  restraining  order  to  be  effective 
only  pending  the  determination  of  the  application  for  an 
interlocutory  injunction.  Upon  making  such  an  order, 
it  is  his  duty  immediately  to  call  two  other  judges,  as  the 
statute  directs,  to  assist  him  in  hearing  and  determining 
that  application.  Ex  parte  Northern  Pacific  Railway 
Company,  280  U.  S.  142,  144. 

Fourth.  If  a  single  judge,  thus  acting  without  jurisdic¬ 
tion,  undertakes  to  enter  an  order  granting  an  interlocu¬ 
tory  injunction  or  a  final  decree,  either  dismissing  the  bill 
on  the  merits  or  granting  a  permanent  injunction,  no 
appeal  lies  from  such  an  order  or  decree  to  this  Court,  as 
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the  statute  plainly  contemplates  such  a  direct  appeal  only 
in  the  case  of  an  order  or  decree  entered  by  a  court  com¬ 
posed  of  three  judges  in  accordance  with  the  statutory 
requirement.  Nor  does  an  appeal  lie  to  the  Circuit  Court 
of  Appeals  from  an  order  or  decree  thus  entered  by  a  Dis¬ 
trict  Judge  without  authority,  for  to  sustain  a  review  upon 
such  an  appeal  would  defeat  the  purpose  of  the  statute 
by  substituting  a  decree  by  a  single  judge  and  an  appeal 
to  the  Circuit  Court  of  Appeals  for  a  decree  by  three 
judges  and  a  direct  appeal  to  this  Court. 

Accordingly,  where  a  court  of  three  judges  should  have 
been  convened,  and  was  not,  this  Court  may  issue  a  writ 
of  mandamus  to  vacate  the  order  or  decree  entered  by  the 
District  Judge  and  directing  him,  or  such  other  judge  as 
may  entertain  the  proceeding,  to  call  to  his  aid  two  other 
judges  for  the  hearing  and  determination  of  the  applica¬ 
tion  for  an  interlocutory  injunction.  Ex  parte  Metropoli¬ 
tan Water  Company ,  220  U.  S.  539;  Ex  parte  Northern 
Pacific  Railway  Company,  supra.*  This  remedy  would 
not  be  available  if  there  were  a  remedy  by  appeal.  Ex 
parte  Harding,  219  U.  S.  363;  Ex  parte  Metropolitan 
Water  Company,  supra;  Ex  parte  Park  Square  Automo¬ 
bile  Station,  244  U.  S.  412,  415;  Ex  parte  Slater,  246  U  S 
128;  Ex  parte  Tiffany,  252  U.  S.  32_3 UEx  parte  Riddle, 
255  U.  S.  450;  Maryland  v.  Soper  (No.  1),  270  U.  S.  9. 

Fifth.  It  follows  that,  in  the  present  case,  no  appeal  lay 
to  the  Circuit  Court  of  Appeals,  and  that  court  should 
have  dismissed  the  appeal  for  want  of  jurisdiction.  The 


*  Tlie  Act  of  0ct°ber  22,  1913,  c.  32,  38  Stat.  208,  220,  U.  S.  C. 
Tit.  28,  §  47,  and  section  266  of  the  Judicial  Code  U  S  C  Tit  28 

™  *  2?  2**  <F*»**»  Raimy  Co’.  v;  United  States', 
.72  U.  8.  658,  671,  672),  and  this  Court  may  also  issue  a  writ  of  man¬ 
damus  to  the  District  Judge  to  require  the  performance  of  the  statu- 

r°ry^otrtUod»o,the  f°rmer  Act'  Ex  varte  Attantic  Coast  «• 

Co.,  2/9  U.  o.  822, 
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bill  prayed  for  a  preliminary,  as  well  as  for  a  permanent, 
injunction.  On  filing  the  bill  the  complainant  at  once 
moved  for  a  temporary  restraining  order  in  accordance 
with  the  prayer  of  the  bill.  The  order  granted  by  the 
District  Judge  recited  that  the  complainant  sought  a  tem¬ 
porary  restraining  order  pending  a  hearing  on  an  applica¬ 
tion  for  an  interlocutory  or  preliminary  injunction,  and 
the  order  enjoined  the  enforcement  of  a  state  statute 
until  the  consideration  and  determination  of  that  appli¬ 
cation.  The  application  to  restrain  the  enforcement  of 
the  state  statute  pending  the  suit,  was  manifestly  not 
withdrawn  but  was  continuously  pressed  in  order  to  avoid 
the  prohibitions  and  penalties  imposed  by  the  state  law 
in  case  the  tax  in  question  was  not  paid.  The  District 
Judge,  on  granting  the  temporary  restraining  order,  failed 
to  call  in  two  other  judges  to  aid  him  in  hearing  and  deter¬ 
mining  the  application  for  the  interlocutory  injunction, 
and  the  restraining  order  was  permitted  to  operate  as  an 
interlocutory  injunction  for  several  months  and  until  the 
determination  of  the  motion  to  dismiss  the  bill  on  the 
merits. 

The  requirement  of  the  statute  has  regard  to  substance 
and  not  to  form.  It  matters  not  whether  the  injunction  is 
called  preliminary  or  interlocutory,  or  is  styled  a  tempo¬ 
rary  restraining  order,  if  it  is  granted  to  restrain  the  en¬ 
forcement  of  state  legislation  and  is  continued  in  force 
until  the  hearing  on  the  merits,  without  such  restraint 
pending  the  suit  being  made  the  subject  of  consideration 
and  determination  by  three  judges  as  the  statute  requires. 
The  temporary  restraining  order  which  the  District  Judge, 
acting  alone,  could  grant  is  only  to  maintain  the  status 
quo ,  on  proper  cause  being  shown,  for  such  time  as  may  be 
necessary  to  obtain  a  decision  upon  the  application  for 
an  interlocutory  injunction  by  a  court  of  three  judges, 
which  is  to  be  immediately  convened. 

221  io° — :n - 2 
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As  the  proceeding  in  this  suit  fell  within  the  provision 
of  the  statute  and  the  District  Judge  had  no  jurisdiction 
to  hear  the  motion  to  dismiss  the  bill  on  the  merits,  the 
consent  of  the  parties  could  not  give  validity  to  the  decree 
or  confer  jurisdiction  upon  the  Circuit  Court  of  Appeals 
to  entertain  an  appeal  therefrom.  United  States  v.  Em- 
holt,  105  U.  S.  414,  416;  Parker  v.  Ormsby,  141  U.  S.  81, 
86;  Perez  v.  Fernandez,  202  U.  S.  80,  100;  443  Cans  of 
Egg  Product  v.  United  States,  226  U.  S.  172,  184;  Export¬ 
ers  v.  Butterworth-Judson  Company,  258  U.  S.  365,  369. 

The  remedy  by  mandamus  to  vacate  the  decree  and  to 
require  the  District  Judge  to  call  to  his  assistance  two 
other  judges,  as  directed  by  the  statute,  to  hear  the  appli¬ 
cation  for  an  interlocutory  injunction,  is  still  available. 
It  is  not  necessary,  however,  that  formal  application 
should  be  made  for  such  a  writ,  as  the  District  Judge  may 
now  proceed  to  take  the  action  which  the  writ,  if  issued, 
would  require. 

When  it  appears,  on  an  appeal  to  this  Court  from  a  de¬ 
cree  of  the  Circuit  Court  of  Appeals,  that  the  latter  court 
has  acted  without  jurisdiction  in  entertaining  the  appeal 
from  the  District  Court,  the  appropriate  action  of  this 
Court  is  to  reverse  the  decree  of  the  Circuit  Court  of  Ap¬ 
peals  and  to  remand  the  case  with  directions  to  dismiss 
the  appeal  to  that  court  for  want  of  jurisdiction.  Union 
&  Planters’  Bank  v.  Memphis,  189  U.  S.  71,  73-74;  44 3 
Cans  of  Egg  Product  v.  United  States,  supra;  Carolina 
Glass  Company  v.  South  Carolina,  240  U.  S.  305,  318;  City 
of  New  York  v.  Consolidated  Gas  Company,  253  U.  S.  219, 
221;  The  Carlo  Poma,  255  U.  S.  219,  221. 

Decree  reversed  and  cause  remanded  to  the  Cir¬ 
cuit  Court  of  Appeals  with  directions  to  dismiss  the 
appeal  to  that  court  for  want  of  jurisdiction. 
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KLEIN  v.  BOARD  OF  TAX  SUPERVISORS  OF  JEF¬ 
FERSON  COUNTY,  KENTUCKY. 

APPEAL  FROM  THE  COIJRT  OF  APPEALS  OF  KENTUCKY. 

No.  11.  Argued  October  29,  30,  1930. — Decided  November  24,  1930. 

1.  In  Kentucky,  corporate  shares  are  not  taxed  to  their  owner  if  at 
least  75%  of  the  total  property  of  the  corporation  is  taxable  in 
Kentucky  and  the  corporation  pays  the  taxes  thereon;  but  if  less 
than  75%  of  the  corporation’s  property  is  taxable  in  Kentucky, 
the  shareholder  is  taxed  upon  the  full  value  of  his  shares.  Held 
that  this  classification  is  not  unreasonable  and  does  not  deny  the 
equal  protection  of  the  laws  to  shareholders  who  are  taxed.  P.  22. 

2.  The  property  of  shareholders  in  their  shares,  and  the  property  of 
the  corporation,  are  distinct  property  interests.  A  State  may  tax 
the  coporation  and  also  tax  the  shareholders,  but  is  under  no  con¬ 
stitutional  obligation,  taxing  the  one,  to  tax  the  other  also.  P.  23. 

3.  To  tax  a  shareholder  upon  the  full  value  of  his  shares  when  a  part 
only  of  the  corporation’s  property  ds  within  the  State,  is  not  to  tax 
property  outside  of  the  jurisdiction  of  the  State.  P.  24. 

4.  If  a  corporation  is  a  fiction,  it  is  a  fiction  created  by  law  with  intent 
that  it  shall  be  acted  on  as  if  true.  The  corporation  is  a  person, 
and  its  ownership  is  a  nonconductor  that  makes  it  impossible  to 
attribute  an  interest  in  its  property  to  its  members.  Id. 

5.  The  Fourteenth  Amendment  does  not  require  that  land  and  stock 
in  corporations  be  taxed  at  the  same  rate  or  by  the  same  test*  of 
value.  Id. 

230  Ky.  182,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeals  of 

Kentucky  which  affirmed  a  judgment  sustaining  on  appeal 

an  assessment  made  by  a  county  board  of  tax  supervisors. 

Mr.  Edmund  F.  Trabue,  with  whom  Messrs.  Junius  C. 

Klein,  John  P.  Haswell,  Blakey  Helm,  and  John  S. 

MUliJcen  were  on  the  brief,  for  appellant. 

The  State  of  the  shareholder’s  domicile  taxes  his  shares 

on  the  assumption  that  every  share  represents  an  aliquot 
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part  Of  all  the  property  of  the  corporation,  wherever  situ¬ 
ate.  The  assumption  that  the  shares  p,re  themselves 
property,  and  property  located  within  the  State,  is  the 
veriest  and  most  mischievous  fiction.  Safe  Deposit  & 
Trust  Co.  v.  Virginia,  280  U.  S.  83. 

Upon  the  assumption  of  the  State’s  right  to  tax  shares 
of  its  citizens,  regardless  of  the  paternity  of  the  corpora¬ 
tion,  or  the  location  of  its  property,  the  State  has  no  just 
right  to  tax  the  shares  at  a  rate  in  excess  of  the  ratio  of 
property  of  the  corporation  within  the  State  to  all  its 
property  in  all  the  States,  if  at  all.  Bethlehem  Motors 
Co.  v.  Flynt,  256  U.  S.  421.  See  Ward  Baking  Co.  v. 
Fernandino,  29  F.  (2d)  789;  Campbell  Baking  Co.  v.  Citv, 
19  F.  (2d)  159. 

The  doctrine  that  a  State  has  no  jurisdiction  to  tax  the 
property  of  a  foreign  corporation  situated  outside  the 
State  is  now  well  established.  Citing  and  discussing  cases. 

Upon  principle,  how  could  it  ever  have  been  supposed 
that  taxation  of  the  corporation’s  property  and  taxation 
also  of  the  shares  of  its  shareholders  was  not  double  taxa¬ 
tion  ?  It  is  especially  in  the  imposition  of  multiple  in¬ 
heritance  taxes  that  the  absurdity  has  been  most  plainly 
exposed ;  but  such  multiple  taxation  has  been  upheld  upon 
the  ground  that  inheritance  taxes  were  excises,  and  not 
property  taxes,  and,  consequently,  not  protected  by  the 
Fourteenth  Amendment.  This  doctrine  was  announced 
m  Magoun  v.  Illinois  Trust  &  Savings  Bank  170  U  S 
283;  Blacks  tone  v.  Miller,  188  U.  S.  189,  and  in  Wheeler  v! 
Sohrner,  233  U.  S.  434;  but  this  Court  called  a  halt  on 
the  extension  of  the  doctrine  in  Frick  v.  Pennsylvania,  268 
U.  S.  473,  and  has  now  definitely  condemned  multiple 
taxation  in  inheritance  tax  cases  in  Farmers  Loan  &  Trust 

??•' Vm  Minnesota>  280  U.  S.  204,  overruling  Blackstone  v 
Milter,  supra. 

Assuming  the  propriety  of  taxing  shares  and  also  taxino- 
the  property  of  the  corporation,  the  State  of  the  share- 
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holder’s  domicile  has  no  right  arbitrarily  to  select  those 
corporations  whose  stockholders  are  to  be  taxed  and  omit 
to  tax  the  stockholders  of  the  others.  Middendorf  v. 
Gooddle,  202  Ky.  118;  Louisville  Gas  <&  E.  Co.  v.  Coleman, 
277  U.  S.  32;  Siler  v.  Board  of  Supervisors,  221  Ky.  100. 

That  the  statute  under  which  the  complaining  stock¬ 
holders  were  taxed  discriminates  against  them  is  illus¬ 
trated  by  the  history  of  legislation  on  the  subject  in 
Kentucky.  The  first  statute  exempted  the  shares  if  the 
corporation  paid  taxes  on  all  its  property  in  Kentucky — 
how  much  or  how  little  the  corporation  might  have  in 
this  State — provided  the  property  was  held  for  corporate 
purposes;  the  next  statute  taxed  the  shares  where  the 
corporation  did  not  pay  taxes  in  Kentucky  on  at  least  one- 
fourth  of  its  total  property,  and  the  present  statute  taxes 
the  shares  except  where  the  corporation  pays  taxes  in 
Kentucky  on  75%  or  more  of  its  total  property.  Obvi¬ 
ously,  the  legislature  took  no  note  of  any  ratio  between 
the  corporation’s  property  in  Kentucky  and  its  property 
elsewhere. 

While  a  proper  classification  for  taxation  might  be  rea¬ 
sonably  based  upon  the  ratio  of  net  assets  in  the  State  to 
total  net  assets,  no  proper  classification  can  be  based  upon 
gross  assets.  Gross  assets  mean  nothing  in  such  a  prob- 
lem. . 

Classification  for  taxation  must  rest  upon  some  ground 
of  difference  having  a  fair  and  substantial  relation  to  the 
object  of  the  legislation.  Stebbins  v.  Riley,  268  U.  S.  137, 
Air-Way  Electric  Co.  v.  Day,  266  U.  S.  71 ;  Liggett  Co.  v. 
Baldridge,  278  U.  S.  105;  Macallen  Co.  v.  Massachusetts, 
279  U.  S.  620;  Brown  v.  Maryland,  12  Wheat.  419;  Flint 
v.  Stone-Tracy  Co.,  220  U.  S.  107;  Bekins  Van  Lines  v. 
Riley,  280  U.  S.  80.  Louisville  Gas  &  E.  Co.  v.  Coleman, 
277  U.  S.  32,  and  Quaker  City  Cab  Co.  v.  Pennsylvania, 
277  U.  S.  389,  are  decisive  of  this  case.  Distinguishing: 
Flint  v.  Stone-Tracy  Co.,  220  U.  S.  107;  New  York  v. 
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Latrobe,  279  U.  S.  421 ;  International  Shoe  Co.  v.  Shartel, 
279  U.  S.  429;  White  River  L.  Co.  v.  Arkansas,  279  U.  S. 
692;  Kidd  v.  Alabama,  188  U.  S.  730;  Ohio  Oil  Co.  v. 
Conway,  281  U.  S.  146. 

Mr.  M.  B.  Holifield,  Assistant  Attorney  General  of 
Kentucky,  with  whom  Messrs.  J.  W.  Cammack,  Attorney 
General,  a,nd  Samuel  B.  Kirby,  Jr ,  Assistant  Attorney 
General,  were  on  the  brief,  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  of  the  Court  of 
Appeals  of  Kentucky  affirming  the  validity  of  a  State  tax 
and  the  constitutionality  of  the  statutes  under  which  the 
tax  was  imposed.  230  Ky.  182. 

Holders  of  stock  in  a  corporation  generally  are  required 
to  list  their  shares  for  taxation,  but  it  is  provided  that 
“  the  individual  stockholders  of  a  corporation,  at  least 
seventy-five  per  cent  (75%)  of  whose  total  property  is 
taxable  in  Kentucky,  shall  not  be  required  to  list  their 
shares  for  taxation  so  long  as  the  corporation  pays  taxes 
on  all  its  property  in  Kentucky  ”  &c.  Kentucky  Statutes, 
§  4088.  Ed.  Carroll,  1930.  Acts  1924,  c.  116,  §  2,  pp.  402, 
406.  The  appellant  contends  that  this  section  makes  the 
tax  contrary  to  the  Fourteenth  Amendment.  The  ap¬ 
pellant  owned  shares  in  the  Standard  Sanitary  Manufac¬ 
turing  Company,  a  New  Jersey  corporation,  legs  than 
seventy-five  per  cent  of  whose  total  property  was  taxable 
in  Kentucky.  He  was  taxed  as  contemplated  and  he  says 
that  the  discrimination  between  himself  and  holders  of 
stock  in  a  corporation  paying  taxes  on  more  than  seventy- 
five  per  cent  of  all  their  property  is  arbitrary  and  denies 
to  him  the  6qual  protection  of  the  laws. 

This  contention  was  so  thoroughly  disposed  of  by  the 
Court  of  Appeals  that  it  is  not  necessary  to  deal  with  the 
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argument  for  the  appellees  that  if  §  4088  is  invalid  the 
general  tax  law  stands  unaffected  and  unqualified  and  the 
appellant  still  must  pay  the  tax.  It  will  be  enough  to 
present  an  abridgment  of  the  considerations  that  pre¬ 
vailed.  There  is  no  doubt  that  a  State  may  tax  a  corpo¬ 
ration  and  also  tax  the  holders  of  its  stock.  Tennessee  v. 
Whitworth ,  117  U.  S.  129,  136.  The  owners  are  different 
and,  although  the  appellant  calls  it  a  mischievous  fiction, 
the  property  is  different.  While  no  doubt  the  property 
and  expectations  of  the  corporation  are  the  backbone  of 
the  value  of  the  shares,  yet  the  latter  may  get  additional 
value  from  another  source.  In  this  case  the  appellant 
alleges  that  the  price  of  shares  was  much  enhanced  by 
rumors  of  a  stock  dividend,  which  of  course  would  have 
added  nothing  to  the  property  of  the  corporation.  On  the 
other  hand  there  is  no  constitutional  obligation  to  tax  both 
the  corporation  and  the  holders  of  its  stock.  See  Kidd  v. 
Alabama,  188  U.  S.  730,  732.  If  the  corporation  having 
all  its  property  in  the  State  has  paid  taxes  upon  the  whole, 
usually  it  would  be  just  not  to  tax  the  stockholders  in 
respect  of  values  derived  from  what  already  has  borne  its 
share.  And  what  would  be  true  in  the  case  supposed 
would  be  true  when  the  corporation  was  paying  for  the 
great  body  of  its  property  although  some  small  fraction 
happened  to  be  outside  of  the  State.  Thus  we  come  to 
the  usual  question  of  degree  and  of  drawing  a  line  where 
no  important  distinction  can  be  seen  between  the  nearest 
points  on  the  two  sides,  but  where  the  distinction  between 
the  extremes  is  plain.  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349,  355.  Numerous  illustrations  are 
cited  by  the  Court  below,  e.  g.,  McLean  v.  Arkansas,  211 
U.  S.  539,  551.  Booth  v.  Indiana,  237  U.  S.  391,  397. 
Miller  v.  Strahl,  239  U.  S.  426,  434. 

We  agree  with  the  Court  of  Appeals  that  there  could 
have  been  no  question  if  the  statute  had  said  ninety  per 
cent  and  that  fixing  seventy-five  was  equally  plainly  “a 


24 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.S. 


reasonable  effort  to  do  justice  to  all  in  view  of  the  way  all 
our  other  assessments  are  made.” 

The  appellant,  pursuing  his  notion  that  shares  of  stock 
represent  an  interest  in  the  property  of  the  corporation, 
insists  that  if  taxed  at  all  he  should  be  taxed  only  in  the 
ratio  of  the  property  in  the  State  to  the  entire  property  of 
the  corporation;  that  to  tax  him  for  the  whole  value  is  to 
tax  property  outside  of  the  jurisdiction  of  the  State.  But 
it  leads  nowhere  to  call  a  corporation  a  fiction.  If  it  is 
a  fiction  it  is  a  fiction  created  by  law  with  intent  that  it 
should  be  acted  on  as  if  true.  The  corporation  is  a  per¬ 
son  and  its  ownership  is  a  nonconductor  that  makes  it  im¬ 
possible  to  attribute  an  interest  in  its  property  to  its 
members.  Donnell  v.  Herring-H all-Marvin  Safe  Co.,  208 
U.  S.  267,  273.  The  stockholders  in  some  circumstances 
can  call  on  the  corporation  to  account,  but  that  is  a  very 
different  thing  from  having  an  interest  in  the  property 
by  means  of  which  the  corporation  is  enabled  to  settle 
the  account.  The  principle  of  justice  that  leads  to  the 
exemption  that  has  been  dealt  with  could  not  be  insisted 
upon  as  a  matter  of  constitutional  right  and  it  is  reason¬ 
able  for  the  legislature  to  confine  it  to  well  marked  cases, 
rather  than  to  press  it  to  a  logical  extreme.  Of  course  it 
does  not  matter  here  that  in  an  earlier  year  the  exemption 
was  greater  than  now. 

It  is  alleged  as  a  distinct  point  of  objection,  though  per¬ 
haps  less  earnestly  pressed,  that  appellant’s  stock  was  as¬ 
sessed  at  its  full  selling  price  whereas  land  was  taxed  at 
seventy-five  per  cent  of  its  sale  value.  There  is  nothin* 
in  the  Fourteenth  Amendment  that  requires  land  and 
stock  to  be  taxed  at  the  same  rate  or  by  the  same  tests 
and  the  Court  of  Appeals  thinks  that  the  Board  of  Tax 
Commissioners  “judged  that  seventy-five  per  cent  of  the 
sale  values  represented  about  fairly  the  cash  value  of  real 
estate.  Whether  this  be  so  or  not  we  see  no  constitu¬ 
tional  ground  for  complaint. 

Judgment  affirmed. 
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SHERMAN  et  al.  v.  UNITED  STATES. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  14.  Argued  October  30,  1930. — Decided  November  24,  1930. 

1.  The  penalties  of  the  Safety  Appliance  Acts  are  imposed  upon  the 
carrier  only  and  cannot  be  enforced  by  action  against  the  carrier’s 
officers  and  agents.  P.  29. 

2.  The  State  Belt  Railroad,  a  water-front  line  in  the  City  of  San 
Francisco  connecting  many  industrial  plants  and  the  line  of  the 
Southern  Pacific  Railioad  with  wharves  belonging  to  the  State  of 
California  and,  through  the  wharves,  with  other  common  carriers 
engaged  in  interstate  commerce  by  railroad,  belongs  to  the  State 
and  is  operated  by  it  through  the  Board  of  State  Harbor  Com¬ 
missioners,  without  profit,  for  the  purpose  of  facilitating  the 
commerce  of  the  port.  Charges  for  haulage  are  collected  by  the 
State  and  go  to  expense  of  operation  and  to  the  credit  of  the  San 
Francisco  Harbor  Improvement  Fund.  In  a  prosecution  of  the 
individual  members  of  the  Board  for  alleged  breaches  of  the  Federal 
Safety  Appliance  Act,  as  amended,  in  the  operation  of  the  line, 
held  that  the  action  could  not  be  maintained,  since,  assuming  that 
the  work  done  by  the  line  was  interstate  commerce,  the  statute, 
if  it  applied  to  any  one,  could  apply  only  to  the  State  and  not  the 
defendants,  who  were  merely  its  agents.  It  was  therefore  unneces- 

'  sary  to  decide  whether  the  statute  should  be  construed  to  embrace 
the  State.  P.  30. 

District  Court  reversed. 

Upon  a  certificate  of  questions  arising  in  the  Circuit 
Court  of  Appeals  upon  consideration  of  a  judgment  of 
the  District  Court  inflicting  penalties  under  the  Safety 
Appliance  Act.  The  whole  record  was  brought  up  here 
by  certiorari. 

Mr.  Karl  D.  Loos,  with  whom  Messrs.  Leon  E.  Morris 
and  Edward  M.  Jaffa  were  on  the  brief,  for  Sherman  et  al. 

Assistant  to  the  Attorney  General  O’Brian,  with  whom 
Solicitor  General  Thacker,  Messrs.  Charles  H.  Weston, 
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James  Maxwell  Fassett  and  William  G.  Davis,  Special 
Assistants  to  Attorney  General,  and  Paul  D.  Miller  were 
on  the  brief,  for  the  United  States. 

The  State  Belt  Railroad  is  a  common  carrier  engaged  in 
interstate  commerce  within  the  meaning  of  the  Safety 
Appliance  Act  and  the  supplemental  Act  of  April  14, 
1910.  Belt  Ry.  Co.  v.  United  States,  168  Fed.  542; 
United  States  v.  Union  Stock  Yards,  226  U.  S.  286,  305; 
Western  Oil  Refining  Co.  v.  Lipscomb,  244  U.  S.  346,  349; 
South  Carolina  v.  United  States,  199  U.  S.  437,  454,  455; 
Georgia  v.  Chattanooga,  264  U.  S.  472,  481 ;  Mathewes  v. 
Port  Utilities  Comm.,  32  F.  (2d)  913;  McCollum  v. 
United  States,  298  Fed.  373,  certiorari  denied,  266  U.  S 
606. 

The  suit  is  not  against  the  State.  Appellants,  as.  the 
operators  of  the  railroad,  are  liable  for  violations  of  the 
Act.  Ex  parte  Young,  209  U.  S.  123,  150,  155;  Truax  v; 
Raich,  239  U.  S.  33,  37;  Reagan  v.  Farmers  Loan  &  Tr. 
Co.,  154  U.  S.  362,  390—391;  Johnson  v.  Lankford,  245 
U.  S.  541 ;  Hopkins  v.  Clemson  College,  221  U.  S.  636,  643; 
Belknap  v.  Schild,  161  U.  S.  10,  18;  McCollum  v.  United 
States,  298  Fed.  373,  certiorari  denied,  266  U.  S.  606; 
Tilden  v.  United  States,  21  F.  (2d)  967.  Distinguishing: 
Kentucky  v.  Dennison,  24  How.  66;  In  re  Ayers,  123  U.  S. 
443;  Smith  v.  Reeves,  178  U.  S.  436. 

Appellants  are  within  the  term  “  common  carrier  ”  as 
used  in  the  Safety  Appliance  Act.  United  States  v 
Nixon,  235  U.  S.  231. 

There  seems  no  valid  distinction  here  between  a  re¬ 
ceiver,  who  operates  the  property  of  a  railroad  company 
through  appropriate  agents,  and  appellants,  who  operated 
the  property  of  the  railroad  through  a  superintendent  ap¬ 
pointed  by  them  and  under  their  supervision  and  control. 

Appellants  can  be  held  liable  for  violations  which  oc¬ 
curred  without  their  personal  knowledge,  against  their 
consent  and  contrary  to  their  orders  and  instructions. 
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Robertson  v.  Sichel,  127  U.  S.  507,  is  inapplicable  because 
the  Act  imposes  an  absolute  liability  upon  the  carrier, 
which  is  not  dependent  on  the  common  law  rule  of  reason¬ 
able  care  or  the  common  law  rule  of  liability  of  the  prin¬ 
cipal  for  the  acts  of  his  agent.  St.  Louis  &  I.  M.  Ry.  v. 
Taylor ,  210  U.  S.  281,  294;  Chicago,  B.  &  Q.  Ry.  v.  United 
States,  220  U.  S.  559. 

The  exemption  of  state  agencies  and  instrumentalities 
from  national  taxation  is  limited  to  those  which  are 
strictly  of  a  governmental  character,  and  does  not  extend 
to  those  used  by  the  State  in  carrying  on  an  ordinary 
private  business.  South  Carolina  v.  United  States,  199 
U.  S.  437. 

If  the  Federal  Government  may  tax  state  agencies  and 
officers  who  are  engaged  in  ordinary  private  business,  it 
would  seem  to  follow  that,  under  its  commerce  power,  it 
may  fine  or  penalize  state  officers  when  they  are  engaged 
in  interstate  commerce.  Mathewes  v.  Port  Utilities 
Comm.,  32  F.  (2d)  913. 

There  is  no  evidence,  and  it  is  not  suggested,  that  to 
require  the  railroad  to  comply  with  the  Act  would  inter¬ 
fere  with  the  appellants  in  performing  their  functions,  or 
hinder  the  efficient  exercise  of  any  governmental  func¬ 
tion  of  the  State. 

There  is  no  reason  to  suppose  that  Congress,  in  enact¬ 
ing  the  Safety  Appliance  Act,  was  less  solicitous  of  the 
safety  of  employees  of  a  common  carrier  owned  and  oper¬ 
ated  by  a  State  than  it  was  of  the  employees  of  a  carrier 
privately  operated,  or  that  it  intended  to  withhold  from 
the  former  the  protection  which  it  gave  the  latter. 
Johnson  v.  Southern  Pacific  Co.,  196  U.  S.  1,  17;  Chesa¬ 
peake  <fc  0.  Ry.  Co.  v.  United  States,  249  Fed.  805,  cer¬ 
tiorari  denied,  248  U.  S.  580. 

Assuming  that  this  is  a  suit  against  the  State,  the  Act 
applies  to  the  operations  of  the  railroad  and  gives  the 
United  States  District  Court  jurisdiction.  Distinguish- 
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ing:  Guarantee  Title  &  T.  Co.  v.  Title  Guaranty  &  S.  Co., 
224  U.  S.  152;  United  States  v.  Herron,  20  Wall.  251;  In 
re  Fowble,  213  Fed.  677;  Sullivan  v.  School  District,  179 
Wis.  502.  Each  of  these  cases  involved  the  application 
of  a  statute  against  the  enacting  sovereign.  United 
States  v.  Herron,  supra,  and  Dollar  Savings  Bank  v. 
United  States,  19  Wall.  227,  point  out  that  the  historical 
basis  for  the  principle  relied  upon  by  appellants  is  to  be 
found  in  the  English  practice,  where  the  Crown  is  held  to 
be  unaffected  by  legislation  not  specifically  directed 
against  it. 

The  Act  applies  to  “any  common  carrier”  engaged  in 
interstate  commerce,  and  a  common  carrier  owned  and 
operated  by  a  State  is  therefore  within  its  express  terms. 
No  rule  of  statutory  construction  calls  for  a  different 
result.  Considerations  of  the  purpose  of  Congress  in  en¬ 
acting  this  legislation,  and  of  the  liberal  construction  to 
be  given  it,  also  lead  to  the  conclusion  that  the  Act  applies 
to  the  operators  of  this  railroad. 

Even  if  the  suit  is  against  the  State,  the  United  States 
District  Court  had  jurisdiction.  Const.,  Art.  Ill,  §  2, 
cl.  2;  Ames  v.  Kansas,  111  U.  S.  449. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  case  comes  here  on  a  certificate  of  questions  of  law 
from  the  judges  of  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Subsequently  the  entire  reoord  was  brought 
up,  but  the  facts  sufficiently  appear  in  the  certificate  and 
both  they  and  the  questions  may  be  abbreviated  here. 
The  suit  is  brought  by  the  United  States  against  the  ap¬ 
pellants  by  name,  described  as  ‘  constituting  the  Board 
of  State  Harbor  Commissioners  of  the  State  of  California 
operating  The  State  Belt  Railroad/  to  recover  penalties 
for  alleged  breaches  of  the  Safety  Appliance  Acts.  March 
2,  1893,  c.  196,  27  Stat.  531 ;  April  1,  1896,  c.  87,  29  Stat 
85;  March  2,  1903,  c.  976,  32  Stat.  943;  April  14,  1910,  c." 
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160,  36  Stat.  298.  U.  S.  Code,  Tit.  45,  §§  1,  2,  6,  8,  11,  12, 
13,  16.  The  penalties  are  imposed  upon  ‘  any  common 
carrier  engaged  in  interstate  commerce  by  railroad/  and 
the  broad  question  is  whether  the  defendants  are  liable 
under  the  Acts. 

The  matters  complained  of  occurred  upon  what  is 
known  as  the  State  Belt  Railroad.  The  road  is  about  five 
miles  long,  within  the  City  of  San  Francisco,  runs  nearly 
parallel  with  the  water  front  of  the  harbor,  and  connects 
many  industrial  plants  and  the  line  of  the  Southern  Pa¬ 
cific  Railroad  Company  with  wharves  belonging  to  the 
State  and  through  the  wharves  with  other  common  car¬ 
riers  engaged  in  interstate  commerce  by  railroad.  It  may 
be  assumed  that  the  work  done  upon  the  Belt  Line  was 
interstate  commerce.  But  the  line  belongs  to  and  is  op¬ 
erated  by  the  State;  the  work  is  done  without  profit  for 
the  purpose  of  facilitating  the  commerce  of  the  port,  and 
the  funds  received  after  paying  expenses  go  to  the  Treasury 
of  the  State  to  the  credit  of  the  San  Francisco  Harbor 
Improvement  Fund.  California  has  not  gone  into  busi¬ 
ness  generally  as  a  common  carrier,  but  simply  has  con¬ 
structed  the  Belt  Line  as  an  incident  of  its  control  of  the 
harbor — a  State  prerogative.  Cal..  Political  Code,  §  2524. 
The  defendants  are  officers  of  the  State  charged  with  the 
administration  of  the  Harbor  of  San  Francisco  and  of  the 
State  Belt  Railroad  in  connection  therewith.  They  had 
no  hand  in  or  knowledge  of  the  alleged  violations  of  law, 
the  immediate  supervision  being  the  duty  of  an  inspec¬ 
tor  appointed  by  them,  and  his  subordinates  being  Civil 
Service  employees  of  the  State. 

On  these  facts  in  our  opinion  the  statute,  if  it  applies  to 
anyone,  can  apply  only  to  the  State.  The  suit  is  not  to 
recover  damages  for  a  tort,  which,  if  a  wrong  on  the  part 
of  the  master,  is  at  least  equally  a  wrong  on  the  part  of  the 
servant  who  personally  is  guilty  of  the  act  or  omission 
that  caused  the  harm.  Here  the  suit  is  for  a  penalty  at¬ 
tached  to  an  offence — and  the  only  party  on  whom  the 
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liability  is  imposed  is  the  common  carrier.  The  statute  is 
not  like  the  Hours  of  Service  Act  of  March  4,  1907,  c.  2939, 
§3,  34  Stat.  1415;  Code, 'Title  45,  §  63;  that  in  terms  ex¬ 
tends  the  liability  to  officers  and  agents.  It  seems  to  us 
plain  that  as  between  the  Board  of  Harbor  Commissioners 
and  California  the  carrier  here  is  the  State,  by  which  it 
is  agreed  that  the  Road  was  owned  and  operated,  which 
received  such  pay  as  was  required  for  the  work  that  was 
done,  and  which  did  the  work  for  the  purpose  of  facilitat¬ 
ing  the  commerce  of  its  principal  port.  The  principal  and 
its  agents  cannot  both  be  the' common  carriers  aimed  at. 
One  is  and  the  other  is  not  subjected  to  the  penalty.  One 
is  superior,  the  other  inferior.  The  superior  is  the  one 
that  operated  the  road  and  the  one  whose  commands  the 
others  were  bound  to  obey. 

The  suit  is  brought  against  the  appellants  individually. 
This  is  conceded  by  the  Government  and  sufficiently  ap¬ 
pears  from  the  declaration  and  from  the  judgment  against 
them  by  name,  entered' after  they  had  ceased  to  be  mem¬ 
bers  of  the  Board.  Manifestly  if  we  are  right  in  what  we 
have  said  the  judgment  is  wrong  and  we  are  relieved  from 
the  duty  of  considering  whether  the  Safety  Appliance  Act 
should  be  construed  to  embrace  the  State. 

An  answer  to  other  questions  proposed  is  unnecessary 
because  of  our  conclusion  that  the  judgment  against  the 
defendants  cannot  be  sustained. 

Judgment  reversed. 

PARAMOUNT  FAMOUS  LASKY  CORPORATION 
et  al.  v.  UNITED  STATES. 

APPEAL. .FRO.M  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  83.  Argued  October  27,  1930. — Decided  November  24,  1930. 

Ten  corporations,  competitors  in  the  business  of  supplying  the 
dim  prints  used  by  exhibitors  of  motion  pictures  throughout  the 
Union  and  controlling  60%  of  that  business,  agreed  amongst  them¬ 
selves  to  contract  with  exhibitors  for  future  exhibition  of  pictures 
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only  by  a  standard  form  of  contract  which,  in  connection  with 
certain  rules,  required,  among  other  things:  That  disputes  and 
claims  under  the  contract  be  submitted  to  a  board  of  arbitration; 
that  the  award  be  accepted  as  conclusive;  that,  upon  failure  of  the 
contracting  exhibitor  to  submit  to  arbitration  or  to  abide  by  an 
award,  the  distributor  party  to  that  contract,  and  all  others  having 
like  contracts  with  such  exhibitor,  must  demand  security  from  him 
on  each  of  their  contracts;  that  those  to  whom  he  failed  to  pay 
security  within  a  time  fixed  must  suspend  service  under  their  con¬ 
tracts  until  he  paid  it  or  complied  with  the  award;  that  when 
service  under  a  contract  had  been  so  suspended  ten  days,  the  dis¬ 
tributor  party  might  cancel  it;  and  that  no  distributor,  having  so 
suspended  service,  should  resume  it  before  the  exhibitor  furnished 
the  security  or  obeyed  the  award.  Held: 

1;  That  the  necessary  and  inevitable  tendency  of  the  agreement 
and  combination  is  to  produce  material  and  unreasonable  restraint 
of  interstate  commerce  in  violation  of  the  Sherman  Act.  P.  41. 

2.  The  fact  that  the  standard  exhibition  contract  and  rules  of 
arbitration  were  evolved  after  six  years  of  discussion  and  experi¬ 
mentation  does  not  show;  that  they  were  either  normal  or  reason¬ 
able  regulations.  The  arrangement  existing  between  the  parties  is 
unusual  and  necessarily  and  directly  tends  to  destroy  the  kind  of 
competition  to  which  the  public  has  long  looked  for  protection. 
P.  43. 

3.  The  Sherman  Act  seeks  to  protect  the  public  against  evils 
commonly  incident  to  the  unreasonable  destruction  of  competition 
and  no  length  of  discussion  or  experimentation  amongst  parties  to 
a  combination  which  produces  the  inhibited  result  can  give  validity 
to  their  action.  Id. 

4.  It  may  be  that  arbitration  is  well  adapted  to  the  needs  of  the 
motion  picture  industry;  but  when  under  the  guise  of  arbitration 
parties  enter  into  unusual  arrangements  which  unreasonably  sup¬ 
press  normal  competition  their  action  becomes  illegal.  Id. 

5.  In  order  to  establish  violation  of  the  Sherman  Act  it  is  not 
necessary  to  show  that  the  challenged  arrangement  suppresses  all 
competition  between  the  parties  or  that  the  parties  themselves  are 
discontented  with  the  arrangement.  The  interest  of  the  public  in 
the  preservation  of  competition  is  the  primary  consideration. 
P.  44. 

6.  The  prohibitions  of  the  statute  cannot  be  evaded  by  good 
motives.  Id. 

34  F.  (2d)  984,  affirmed. 
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Appeal  from  a  decree  of  the  District  Court  condemning 
an  agreement  and  combination  of  appellants  under  the 
Sherman  Act. 

Messrs.  Cornelius  W.  Wickers  ham  and  John  W.  Davis, 
with  whom  Messrs.  Henry  W.  Taft,  Paxton  Blair,  Arthur 
L.  Fisk,  Jr.,  and  Gabriel  L.  Hess  were  on  the  brief,  for 
appellants. 

The  standard  contract  and  rules  of  arbitration,  having 
been  evolved  after  six  years  of  discussion  and  experimen¬ 
tation,  are  reasonable  and  normal  regulations  for  the  in¬ 
telligent  conduct  of  the  industry;  so  that  whatever  re¬ 
straint  they  produce  falls  short  of  unlawful  coercion. 
Chicago  Board  of  Trade  v.  United  States,  246  U.  S.  231, 
238;  United  States  v.  American  Tobacco  Co.,  221  U.  S. 
106,  179;  Maple  Flooring  Assn.  v.  United  States,  268  U.  S. 
563,  583;  United  States  v.  Addyston  Pipe  Co.,  85  Fed.  271, 
283,  affirmed,  175  U.  S.  211,  248. 

That  the  contract  was  discussed  at  a  trade  practice 
conference  and  approved  by  the  Federal  Trade  Commis¬ 
sion  is  evidence  of  its  reasonableness. 

The  impetus  toward  standardization  came  from  the 
exhibitors  themselves.  A  uniform  contract  had  become  a 
trade  necessity.  They  were  largely  responsible  for  its 
terms.  These  aim  to  combat  specific  evils  and  are  reason¬ 
ably  commensurate  with  the  necessities  of  the  case  . 

The  procedure  adopted  and  the  standardization  result¬ 
ing  are  in  line  with  a  current  industrial  trend.  Arbitra¬ 
tion  is  well  adapted  to  the  needs  of  the  motion  picture 
industry.  The  necessity  for  the  speedy  termination  of 
disputes  results  from  the  concatenation  of  interests  in 
each  particular  film.  Not  only  is  the  carrying  on  of 
litigation  a  costly  process,  involving  the  retention  by  the 
distributors  of  local  counsel  in  scores  of  different  towns 
where  a  dispute  with  an  exhibitor  might  arise,  but  it  is 
costly  by  reason  of  its  slowness.  For  during  the  pendency 
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of  a  suit  over  a  film,  the  distributor  can  do  nothing  to 
mitigate  his  damages,  and  by  the  end  of  the,  litigation  the 
film  may  have  a  greatly  reduced  rental  value  or  none  at 
all.  Similarly,  an  exhibitor  at  the  end  of  a  litigation 
may  find  himself  forced  to  exhibit  a  picture  so  ancient 
that  its  exhibition  would  injuriously  affect  his  good  will. 

Arbitration  has  an  ethical  aspect;  it  ha§  stabilized  the 
industry,  improved  its  moral  tone  and  eliminated  causes 
of  friction.  Current  public  policy,  as  manifested  in  recent 
statutes,  favors  arbitration. 

The  manner  in  which  the  contract  and  rules  have 
worked  out  in  practice,  and  the  significant  absence  of 
complaints,  reflect  their  reasonable  character.  There  has 
been  no  reduction  of  competition. 

The  enforcement  methods  are  reasonable  and  have  been 
applied  fairly  by  the  film  boards  of  trade. 

It  is  not  at  all  uncommon,  in  the  case  of  a  credit  bureau 
or  association,  for  all  the  members  of  the  association, 
either  by  agreement  or  following  their  individual  business 
judgment,  to  refuse  to  deal  with  a  customer  listed  as  de¬ 
linquent.  This  practice  has  over  and  over  again  been 
sanctioned  by  the  courts  and  is  regarded  as  perfectly 
proper.  United  States  v.  Fur  Dressers  Assn.,  5  F.  (2d) 
869;  Putnal  v.  Inman,  76  Fla.  553;  Brewster  v.  Miller’s 
Sons  Co.,  101  Ky.  368;  Reynolds  v.  Plumbers’  Assn.,  30 
Misc.  709,  63  N.  Y.  Supp.  303;  Delz  v.  Winfree,  6  Tex.  Civ. 
App.  11;  Woodhouse  v.  Powles,  43  Wash.  617.  Cf.  Ce¬ 
ment  Mfrs.  Assn.  v.  United  States,  268  U.  S.  588,  604; 
United  States  v.  King,  229  Fed.  275,  278. 

The  exhibitors  have  given  unequivocal  evidence  of  their 
endorsement  of  the  contract  and  rules.  The  decree  is  in¬ 
consistent  with  the  facts  stipulated  of  record  as  well  as 
with  the  court’s  findings  of  fact. 

The  injunction  should  be  directed  solely  against  the 
so-called  “  supplemental  agreements.” 

22110° — 31 - 3 
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Assistant  to  the  Attorney  General  O’ Brian,  with  whom 
Attorney  General  Mitchell  and  Messrs.  Claude  R.  Branch, 
Charles  H.  Weston,  and  C.  Stanley  Thompson,  Special 
Assistants  to  the  Attorney  General,  were  on  the  brief, 
for  the  United  States. 

The  distributors  of  motion  picture  films,  who  together 
control  the  business  of  distribution,  have  agreed  not  to 
contract  with  any  exhibitor  for  the  future  exhibition  of 
films  unless  the  exhibitor  accepts  the  arbitration  provi¬ 
sions  of  the  standard  exhibition  contract.  These  provi¬ 
sions  require  the  exhibitor  to  submit  all  claims  or  contro¬ 
versies  arising  under  that  contract  to  arbitration 
according  to  the  rules  of  arbitration  incorporated  therein. 
These  provisions  and  rules  further  permit  and  require 
enforcement  of  arbitration  and  arbitration  awards  by  a 
simultaneous  demand,  by  every  distributor  having  a  con¬ 
tract  with  an  exhibitor  who  has  not  complied  with  an 
arbitration  award  on  any  contract  with  a  distributor,  for 
payment  of  security  on  every  existing  contract  and,  if  the 
required  security  is  not  paid,  for  suspension  of  service  on 
his  contracts.  The  distributors  also  may  cancel  any  con¬ 
tract  upon  which  service  has  been  so  suspended  for  a 
period  of  ten  days.  This  Court  has  frequently  held  that 
similar  combinations  not  to  deal,  or  to  deal  only  on  con¬ 
ditions  imposed  by  the  combination,  constitute  an  illegal 
restraint  of  trade.  Eastern  States  Lumber  Assn.  v.  United 
States,  234  U.  S.  600;  Anderson  v.  Shipowners  Assn.,  272 
U.  S.  359;  Montague  &  Co.  v.  Lowry,  193  U.  S.  38; 
Loewe  v.  Lawlor,  208  U.  S.  274;  Binderup  v.  Pathe  Ex¬ 
change,  263  U.  S.  291;  Thomsen  v.  Cayser,  243  U.  S.  66; 
Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211;  Ce¬ 
ment  Mjrs.  Assn,  v.  United  States,  268  U.  S.  588;  Wolff 
Company  v.  Industrial  Court,  262  U.  S.  522;  In  re  Debs, 
158  U.  S.  564,  581;  Majestic  Theatre  Co.  v.  United 
Artists  Corp.,  43  F.  (2d)  991. 
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The  means  adopted  by  appellants  to  enforce  such  arbi¬ 
tration  by  a  concerted  demand  for  the  payment  of  secu¬ 
rity,  to  be  followed  by  suspending  service  on  the  contract 
if  security  is  not  forthcoming,  is  also  an  unreasonable 
restraint  of  trade.  This  Court  has  indicated  that  it  is 
illegal  for  members  of  a  trade  group  to  agree  not  to  extend 
credit  to  customers  whose  accounts  with  any  member  of 
the  group  are  overdue.  Cement  Mfrs.  Assn.  v.  United 
States,  268  U.  S.  588. 

The  arbitration  provisions  of  the  standard  exhibition 
contract  and  the  manner  in  which  they  have  been  en¬ 
forced  are  unfair  and  unjust  to  the  exhibitors.  All  exhib¬ 
itors  outside  the  State  of  New  York  are  compelled  to 
arbitrate  under  the  law  of  a  foreign  jurisdiction.  The 
situation  of  distributors  in  so  arbitrating  is  very  different, 
since  they  are  large  companies  guided  by  New  York 
counsel.  Distributors  can  always  appear  in  persdn  before 
the  arbitration  boards,  which  sit  in  certain  central  cities 
where  the  distributors  have  exchange  managers.  Exhib¬ 
itors,  on  the  other  hand,  in  very  many  cases  can  not  afford 
the  time  or  money  necessary  to  travel  to  these  cities  to 
present  their  arbitration  cases  in  person.  The  secretary 
of  the  arbitration  board  participates  in  their  deliberations 
and  frequently  the  secretary  of  the  board  is  the  secretary 
of  the  local  film  board,  an  association  of  the  local  exchange 
managers  of  the  distributors.  The  distributor  represent¬ 
atives  on  the  arbitration  boards  are  chosen  by  a  highly 
organized  group  in  constant  personal  contact  with  each 
other.  There  is  no  comparable  organization  or  personal 
contact  of  the  exhibitors  from  whom  exhibitor  members 
of  the  arbitration  boards  are  selected.  In  addition,  the 
general  counsel  of  the  distributors’  national  organization 
has  influenced  the  decisions  of  the  arbitration  boards  by 
constant  interpretation,  instruction,  and  advice  to  the 
distributor  members  of  these  boards.  The  records  of  an 
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arbitration  board  which  were  stipulated  to  be  typical  of 
the  operation  of  other  arbitration  boards  show  that  almost 
all  claims  presented  by  distributors  were  decided  in  their 
favor,  although  exhibitors  were  successful  in  only  a  littje 
over  half  of  the  claims  presented  by  them  and  also,  and 
perhaps  more  important,  that  over  ninety-four  per  cent, 
of  the  claims  on  which  the  board  acted  were  filed  by 
distributors. 

The  history  and  antecedents  of  the  arbitration  pro¬ 
visions  of  the  standard  contract  indicate  that  a  great 
majority  of  the  exhibitors  whose  theaters  are  not  owned 
or  controlled  by  distributors  or  producers  disapprove  these 
provisions. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

By  this  proceeding  the  United  States  seek  to  prevent 
further  violation  of  Section  1,  Act  of  Congress  approved 
July  2,  1890  (Sherman  Act),  c.  647,  26  Stat.  209,  through 
an  alleged  combination  and  conspiracy  to  restrain  inter¬ 
state  commerce  in  motion  picture  films. 

Appellants  are  the  Paramount  Famous  Lasky  Corpora¬ 
tion  and  nine  other  Corporations  (Distributors),  produc¬ 
ers  and  distributors  throughout  the  Union  of  sixty  per 
cent  of  the  films  used  for  displaying  motion  pictures  by 
some  25,000  theatre  owners  (Exhibitors);  the  Motion 
Picture  Producers  and  Distributors  of  America,  a  corpo¬ 
ration  with  class  “B”  membership  composed  of  the  above- 
mentioned  Distributors;  and  thirty- two  Film  Boards  of 
Trade,  which  severally  function  within  certain  defined 
Regions. 

Each  Distributor  produces  and  then  distributes  films 
through  its  own  exchanges  maintained  in  thirty-two  cen¬ 
trally  located  cities — Albany,  Atlanta,  Chicago,  Los 
Angeles,  etc.  Each  of  these  exchanges  has  a  manager  and 
under  his  supervision  contracts  are  made  for  the  use  of 
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his  Distributor’s  films  within  the  designated  territory  or 
region  and  thereafter  placed  in  the  hands  of  the  Exhib¬ 
itors.  Other  Distributors,  who  with  Appellants  control 
98%  of  the  entire  business,  also  have  managers  with  like 
duties  in  the  same  cities.  In  each  Region  all  of  these 
managers  are  associated  through  and  constitute  the  entire 
membership  of  the  local  Film  Board  of  Trade. 

Under  the  common  practice,  in  the  Spring,  when  most 
of  the  pictures  are  still  only  in  contemplation,  each  Dis¬ 
tributor  announces  its  intended  program  of  distribution 
for  twelve  months.  After  this  announcement  Exhibitors 
are  solicited  to  enter  into  written  contracts  for  permission 
to  display  such  of  the  pictures  as  they  desire.  And  as  no 
Distributor  can  offer  enough  pictures  to  supply  the  aver¬ 
age  Exhibitor’s  full  requirement,  he  must  deal  with 
several. 

Under  an  agreement  amongst  themselves  Appellant 
Distributors  will  only  contract  with  Exhibitors  according 
to  the  terms  of  the  Standard  Exhibition  Contract,  dated 
May  1,  1928.  Ordinarily  neither  party  gives  security  for 
compliance  with  such  agreements,  by  cash  deposit  or 
otherwise. 

This  Standard  Contract  is  an  elaborate  document,  cov¬ 
ering  eight  pages  of  the  record.  Under  it  the  Distributor 
licenses  the  Exhibitor  to  display  specified  photo  plays  at 
a  designated  theatre  on  definite  dates.  Provision  is  made 
for  cash  payment  three  days  in  advance  of  any  shipment, 
time  and  place  of  delivery,  return  of  the  prints,  etc.,  etc. 
Section  18  (copied  in  the  margin)*  provides  in  substance 
that  each  party  shall  submit  any  controversy  that  may 

*Eighteenth.  The  parties  hereto  agree  that  before  either  of  them 
shall  resort  to  any  court  to  determine,  enforce  or  protect  the  legal 
rights  of  either  hereunder,  each  shall  submit  to  the  Board  of  Arbitra¬ 
tion  (established  or  constituted  pursuant  to  the  Rules  of  Arbitration 
filed  with  the  American  Arbitration  Association,  342  Madison  Avenue, 
New  York  City,  bearing  date  May  1,  1928  and  identified  by  the  sig- 
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arise  to  a  Board  of  Arbitration,  in  the  city  where  the  Dis¬ 
tributor’s  Exchange  is  located,  established  under  and  con¬ 
trolled  by  written  rules  adopted  May  1,  1928;  accept  as 
conclusive  the  findings  of  this  Board;  and  forego  the  right 
to  trial  by  jury.  And  further: 

“  In  the  event  that  the  Exhibitor  shall  fail  or  refuse  to 
consent  to  submit  to  arbitration  any  claim  or  controversy 
arising  under  this  or  any  other  Standard  Exhibition  Con- 

natures  of  the  Contract  Committee  appointed  at  the  1927  Motion 
Picture  Trade  Practice  Conference,  a  copy  of  which  will  be  furnished 
to  the  Exhibitor  upon  request  in  the  city  wherein  is  situated  the  ex¬ 
change  of  the  Distributor  from  which  the  Exhibitor  is  served  or  if 
there  be  no  such  Board  of  Arbitration  in  such  city  then  to  the  Board 
of  Arbitration  in  the  city  nearest  thereto  (unless  the  parties  hereto 
agree  in  writing  that  such  submission  shall  be  made  to  a  Board  of 
Arbitration  located  in  another  specified  city),  all  claims  and  contro¬ 
versies  arising  hereunder  for  determination  pursuant  to  the  said  Rules 
of  Arbitration  and  the  rules  of  procedure  and  practice  adopted  by 
such  Board  of  Arbitration. 

The  parties  hereto  further  agree  to  abide  by  and  forthwith  comply 
with  any  decision  and  award  of  such  Board  of  Arbitration  in  any  such 
arbitration  proceeding,  and  agree  and  consent  that  any  such  decision 
or  award  shall  be  enforceable  in  or  by  any  court  of  competent  juris¬ 
diction  pursuant  to  the  laws  of  such  jurisdiction  now  or  hereafter  in 
force;  and  each  party  hereto  hereby  waives  the  right  of  trial  by  jury 
upon  any  issue  arising  under  this  contract,  and  agrees  to  accept  as 
conclusive  the  findings  of  fact  made  by  any  such  Board  of  Arbitra¬ 
tion,  and  consents  to  the  introduction  of  such  findings  in  evidence  in 
any  judicial  proceeding. 

In  the  event  that  the  Exhibitor  shall  fail  or  refuse  to  consent  to 
submit  to  arbitration  any  claim  or  controversy  arising  under  this  or 
any  other  Standard  Exhibition  Contract  which  the  Exhibitor  may 
have  with  the  Distributor  or  any  other  distributor  or  to  abide  by  and 
forthwith  comply  with  any  decision  or  award  of  such  Board  of  Arbi¬ 
tration  upon  any  such  claim  or  controversy  so  submitted,  the  Dis¬ 
tributor  may,  at  its  option,  demand,  for  its  protection  and  as  security 
for  the  performance  by  the  Exhibitor  of  this  and  all  other  existing 
contracts  between  the  parties  hereto,  payment  by  the  Exhibitor  of  an 
additional  sum  not  exceeding  $500  under  each  existing  contract,  such 
sum  to  be  retamed  by  the  Distributor  until  the  complete  performance 
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tract  which  the  Exhibitor  may  have  with  the  Distributor 
or  any  other  distributor  or  to  abide  by  and  forthwith 
comply  with  any  decision  or  award  of  such  Board  of  Arbi¬ 
tration  upon  any  such  claim  or  controversy  so  submitted, 
the  Distributor  may,  at  its  option,  demand,  for  its  protec¬ 
tion  and  as  security  for  the  performance  by  the  Exhibitor 
of  this  and  all  other  existing  contracts  between  the  parties 
hereto,  payment  by  the  Exhibitor  of  an  additional  sum  not 
exceeding  $500  under  each  existing  contract,  such  sum  to 

of  all  such  contracts  and  then  applied,  at  the  option  of  the  Distribu¬ 
tor,  against  any  sums  finally  due  or  against  any  damages  determined 
by  said  Board  of  Arbitration  to  be  due  to  the  Distributor,  the  balance 
if  any  to  be  returned  to  the  Exhibitor;  and  in  the  event  of  the  Ex¬ 
hibitor’s  failure  to  pay  such  addi tonal  sum  within  seven  (7)  days 
after  demand,  the  Distributor  may  by  written  notice  to  the  Exhibitor 
suspend  service  hereunder  until  said  sum  shall  be.  paid  and/or  termi¬ 
nate  this  contract. 

In  the  event  that  the  Distributor  shall  fail  or  refuse  to  consent  to 
the  submission  to  arbitration  of  any  claim  or  controversy  arising 
under  this  or  any  other  Standard  Exhibition  Contract  providing  for 
arbitration  which  the  Distributor  may  have  with  the  Exhibitor,  or  to 
abide  by  and  forthwith  comply  with  any  decision  or  award  of  such 
Board  of  Arbitration  upon  any  such  claim  or  controversy  so  submit¬ 
ted,  within  the  number  of  days  specified  in  Article  Twenty-Second 
opposite  the  name  of  the  City  in  which  such  Board  of  Arbitration  is 
located,  the  Exhibitor  may  at  his  option  terminate  this  and  any  other 
existing  contract  between  the  Exhibitor  and  the  Distributor  by  mail¬ 
ing  notice  by  registered  mail  within  two  (2)  weeks  after  such  failure 
or  refusal,  and  in  addition  the  Distributor  shall  not  be  entitled  to 
redress  from  such  Board  of  Arbitration  upon  any  claim  or  claims 
against  any  exhibitor  until  the  Distributor  shall  have  complied  with 
such  decision,  and  in  the  meanwhile  the  provisions  of  the  first  para¬ 
graph  of  this  Article  Eighteenth  shall  not  apply  to  any  such  claim  or 
claims. 

Any  such  termination  by  either  party,  however,  shall  be  without 
prejudice  to  any  other  right  or  remedy  which  the  party  so  terminating 
may  have  by  reason  of  any  such  breach  of  contract  by  the  other 
party. 

The  provisions  of  this  contract  relating  to  arbitration  shall  be  con¬ 
strued  according  to  the  law  of  the  State  of  New  York. 
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be  retained  by  the  Distributor  until  the  complete  perform¬ 
ance  of  all  such  contracts  and  then  applied,  at  the  option 
of  the  Distributor,  against  any  sums  finally  due  or  against 
any  damages  determined  by  said  Board  of  Arbitration  to 
be  due  to  the  Distributor,  the  balance,  if  any  to  be  re¬ 
turned  to  the  Exhibitor;  and  in  the  event  of  the  Exhibi¬ 
tor’s  failure  to  pay  such  additional  sum  within  seven 
(7)  days  after  demand,  the  Distributor  may  by  written 
notice  to  the  Exhibitor  suspend  service  hereunder  until 
said  sum  shall  be  paid  and/or  terminate  this  contract.” 

The  Rules  of  Arbitration  provide  for  a  Board,  three  of 
whom  shall  be  members  of  the  local  Film  Board  of  Trade 
and  three  proprietors  or  managers  of  theatres  in  its  region. 
This  Arbitration  Board  shall  have  power  to  determine  the 
controversy,  make  findings,  direct  what  shall  be  done  with 
respect  to  the  dispute;  “  and  shall  fix  the  maximum 
amount  ”  (not  exceeding  $500)  which  each  Distributor 
may  demand  as  security  pursuant  to  the  arbitration  clause 
in  the  event  of  the  failure  of  the  Exhibitor  to  submit  to 
arbitration  or  to  comply  with  the  award.  The  secretary 
of  the  Board  of  Arbitration  is  required  to  notify  the  secre¬ 
tary  of  the  Film  Board  of  Trade  of  the  name  and  address 
of  each  Exhibitor  found  to  have  refused  to  arbitrate  or 
comply  with  an  award,  and  the  maximum  amount  of 
security  (not  above  $500)  found  by  the  Board.  “On 
receipt  of  any  such  notice,  each  member  having  a  contract 
(or  representing  a  distributor  having  a  contract)  contain¬ 
ing  the  arbitration  clause  with  any  such  exhibitor  shall 
demand  payment  by  such  exhibitor  of  such  sum  as  in  the 
judgment  of  such  member  or  distributor  shall  be  suf¬ 
ficient  to  protect  such  member  or  distributor  in  the  per¬ 
formance  of  each  contract  with  such  exhibitor.  Said 
sum  shall  not  exceed  the  actual  value  of  any  print  there¬ 
after  to  be  delivered  under  each  such  contract  plus  the 
maximum  amount  fixed  by  the  Board  of  Arbitration  as 
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aforesaid.  Thereafter  each  distributor  (represented  in 
the  membership)  to  whom  such  exhibitor  shall  have  failed 
within  seven  (7),  days  to  pay  the  amount  of  security  so 
demanded  by  such  distributor  shall  proceed  to  suspend 
service  under  each  such  contract  until  such  exhibitor  shall 
have  furnished  such  security  or  complied  with  the  decision 
of  such  Arbitration  Board.  If  service  under  any  such 
contract  shall  be  so  suspended  for  a  period  of  ten  days 
such  contract,  at  the  option  of  the  distributor,  may  then 
be  cancelled.  No  member  or  distributor  having  so  sus¬ 
pended  service  under  any  such  contract  with  such  ex¬ 
hibitor  shall  thereafter  resume  service  under  any  such 
contract  unless  and  until  such  exhibitor  shall  have  fur¬ 
nished  said  security  to  such  member  or  distributor  or  shall 
have  complied  with  the  decision  of  the  Arbitration  Board. 
Upon  the  happening  of  either  of  such  events  service  under 
such  contract  shall  be  promptly  resumed  by  such  member 
or  distributor.” 

The  record  discloses  that  ten  competitors  in  interstate 
commerce,  controlling  sixty  per  cent  of  the  entire  film 
business,  have  agreed  to  restrict  their  liberty  of  action  by 
refusing  to  contract  for  display  of  pictures  except  upon 
a  Standard  Form  which  provides  for  compulsory  joint 
action  by  them  in  respect  of  dealings  with  one  who  fails  to 
observe  such  a  contract  with  any  Distributor,  all  with  the 
manifest  purpose  to  coerce  the  Exhibitor  and  limit  the 
freedom  of  trade. 

The  United  States  maintain  that  the  necessary  and 
inevitable  tendency  of  the  outlined  agreement  and  com¬ 
bination  (described  with  greater  detail  in  the  opinion 
below)  is  to  produce  material  and  unreasonable  restraint 
of  interstate  commerce  in  violation  of  the  Sherman  Act. 
Eastern  States  Lumber  Assn.  v.  United  States,  234  U.  S. 
600,  614;  Binderwp  v.  Pathe  Exchange,  263  U.  S.  291,  312. 
The  court  below  accepted  this  view  and  directed  an  ap- 
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propriate  injunction  against  future  action  under  the 
unlawful  plan.  We  agree  with  its  conclusion  and  the 
challenged  decree  must  be  affirmed. 

The  Appellants  claim:  (1)  The  Standard  Exhibition 
Contract  and  Rules  of  Arbitration  dated  May  1,  1928, 
having  been  evolved  after  six  years  of  discussion  and 
experimentation,  are  reasonable  and  normal  regulations; 
so  that  whatever  restraint  follows  falls  short  of  unlawful 
coercion.  (2)  Arbitration  is  well  adapted  to  the  needs  of 
the  motion  picture  industry.  (3)  The  manner  in  which 
the  Contract  and  Rules  have  worked  out  in  practice,  and 
the  significant  absence  of  complaints,  reflect  their  reason¬ 
able  character.  (4)  The  decree  is  inconsistent  with  the 
stipulated  facts,  also  with  the  Court’s  findings  of  fact. 

“  Founded  upon  broad  conceptions  of  public  policy,  the 
prohibitions  of  the  statute  [Sherman  Act]  were  enacted  to 
prevent  not  the  mere  injury  to  an  individual  which  would 
arise  from  the  doing  of  the  prohibited  acts,  but  the  harm 
to  the  general  public  which  would  be  occasioned  by  the 
evils  which  it  was  contemplated  would  be  prevented,  and 
hence  not  only  the  prohibitions  of  the  statute  but  the 
remedies  which  it  provided  were  co-extensive  with  such 
conceptions.”  Wilder  Mfg.  Co.  v.  Com  Products  Co.,  236 
U.  S.  165,  174.  “  The  purpose  of  the  Sherman  Act  is  to 
prohibit  monopolies,  contracts  and  combinations  which 
probably  would  unduly  interfere  with  the  free  exercise  of 
their  rights  by  those  engaged,  or  who  wish  to  engage,  in 
trade  and  commerce — in  a  word  to  preserve  the  right  of 
freedom  to  trade.”  United  States  v.  Colgate  &  Co.,  250 
U.  S.  300,  307 .  “  The  fundamental  purpose  of  the  Sher¬ 
man  Act  was  to  secure  equality  of  opportunity  and  to 
protect  the  public  against  evils  commonly  incident  to  de¬ 
struction  of  competition  through  monopolies  and  combi¬ 
nations  in  restraint  of  trade.”  Ramsay  Co.  v.  Bill  Posters 
Assn.,  260  U.  S.  501,  512.  “  The  Sherman  Act  was  in- 
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tended  to  secure  equality  of  opportunity  and  to  protect  the 
public  against  evils  commonly  incident  to  monopolies  and 
those  abnormal  contracts  and  combinations  which  tend 
directly  to  suppress  the  conflict  for  advantage  called  com¬ 
petition — the  play  of  the  contending  forces  ordinarily  en¬ 
gendered  by  an  honest  desire  for  gain.”  United  States 
v.  American  Oil  Co.,  262  U.  S.  371,  388. 

The  fact  that  the  Standard  Exhibition  Contract  and 
Rules  of  Arbitration  were  evolved  after  six  years  of  dis¬ 
cussion  and  experimentation  does  not  show  that  they  were 
either  normal  or  reasonable  regulations.  That  the  ar¬ 
rangement  existing  between  the  parties  cannot  be  classed 
among  “those  normal  and  usual  agreements  in  aid  of 
trade  and  commerce  ”  spoken  of  in  Eastern  States  Lumber 
Assn.  v'.  United  States,  supra,  612,  is  manifest.  Certainly 
it  is  unusual  and  we  think  it  necessarily  and  directly  tends 
to  destroy  “  the  kind  of  competition  to  which  the  public 
has  long  looked  for  protection.”  United  States  v.  Ameri¬ 
can  Oil  Co.,  supra,  390. 

The  Sherman  Act  seeks  to  protect  the  public  against 
evils  commonly  incident  to  the  unreasonable  destruction 
of  competition  and  no  length  of  discussion  or  experi¬ 
mentation  amongst  parties  to  a  combination  which  pro¬ 
duces  the  inhibited  result  can  give  validity  to  their  action. 
Congress  has  so  legislated  “  as  to  prevent  resort  to  prac¬ 
tices  which  unduly  restrain  competition  or  unduly  ob¬ 
struct  the  free  flow  of  such  commerce,  and  private  choice 
of  means  must  yield  to  the  national  authority  thus 
exerted.”  Eastern  States  Lumber  Assn.  v.  United  States, 
supra,  613. 

It  may  be  that  arbitration  is  well-  adapted  to  the  needs 
of  the  motion  picture  industry;  but  when  under  the  guise 
of  arbitration  parties  enter  into  unusual  arrangements 
which  unreasonably  suppress  normal  competition  their 
action  becomes  illegal. 
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In  order  to  establish  violation  of  the  Sherman  Act  it 
is  not  necessary  to  show  that  the  challenged  arrange¬ 
ment  suppresses  all  competition  between  the  parties  or 
that  the  parties  themselves  are  discontented  with  the 
arrangement.  The  interest  of  the  public  in  the  preserva¬ 
tion  of  competition  is  the  primary  consideration.  The 
prohibitions  of  the  statute  cannot  “ ...  be  evaded  by 
good  motives.  The  law  is  its  own  measure  of  right  and 
wrong,  of  what  it  permits,  or  forbids,  and  the  judgment 
of  the  courts  cannot  be  set  up  against  it  in  a  supposed 
accommodation  of  its  policy  with  the  good  intention  of 
parties,  and  it  may  be,  of  some  good  results.”  Standard 
Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20,  49. 

Upon  examination  of  the  record  we  cannot  say  that 
the  decree  of  the  court  below  is  inconsistent  with  the  stip¬ 
ulated  facts  or  with  proper  regard  to  what  that  court 
held  in  respect  of  the  facts. 

The  challenged  decree  must  be 


Affirmed. 


UNITED  STATES  v.  FIRST  NATIONAL  PICTURES 
INCORPORATED,  et  al. 

APPEAL  FROM  THE  DISTRICT  COURT  OF.  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  95.  Argued  October  27,  28,  1930,-Decided  November  24,  1930. 

Ten  competing  corporations,  which  controlled  60%  of  the  business  of 
supplying  the  motion  picture  films  used  by  theatres  throughout  the 
Union  and  had  agreed  amongst  themselves  unon  n.  stan^o^ 
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ing  between  his  predecessor  and  any  of  the  distributors;  and  no 
contract  for  the  delivery  and  display  of  a  picture,  other  than  one 
for  delivery  in  the  immediate  future,  could  be  made  by  any  dis¬ 
tributor  with  any  new  proprietor  who  had  not  assumed  such  out¬ 
standing  contracts,  unless  he  furnished  cash  security  to  the  distrib¬ 
utor,  fixed  as  provided  in  the  rules.  The  effect  in  such  cases  was 
to  prevent  the  exhibitor  who  would  not  assume  such  obligations  of 
his  predecessor,  from  meeting  the  seasonal  demands  of  his  theatre 
by  bookings  for  future  deliveries  of  film  through  contracts  made  in 
advance,  such  as  were  customary  and  necessary  in  this  business. 
The  rules  were  sought  to  be  justified  as  reasonable  protection 
against  a  practice  of  evading  film  service  contracts  by  transferring 
the  theatres  to  which  they  related.  Held  that  the  arrangement  con¬ 
flicts  with  the  Sherman  Act.  P.  55. 

34  F.  (2d)  815,  reversed. 

Appeal  from  a  decree  of  the  District  Court  refusing  an 
injunction  in  a  suit  under  the  Sherman  Act  and  dismissing 
the  bill  on  the  merits. 

Assistant  to  the  Attorney  General  O’Brianj  with  whom 
Attorney  General  Mitchell  and  Messrs.  Claude  R.  Branch 
and  Charles  H.  Weston,  Special  Assistants  to  the  Attorney 
General,  were  on  the  brief,  for  the  United  States. 

The  distributors  of  motion  pictures,  who  together  have 
a  substantial  monopoly  of  the  business  of  distributing 
motion  pictures,  have  agreed  to  coerce  purchasers  and 
lessees  of  motion  picture  theaters  to  assume  the  outstand¬ 
ing  exhibition  contracts  of  the  former  owners  or  operators. 
This  coercion  has  been  exercised  by  agreement  or  con¬ 
certed  action  by  the  distributors  through  their  represen¬ 
tatives  on  the  local  film  boards,  not  to  make  exhibition 
contracts  with  the  new  owner  of  a  transferred  theater 
unless  he  assumes  his  predecessor’s  exhibition  contracts 
or  deposits  on  each  new  contract  whatever  security,  up  to 
$1,000,  is  listed  by  the  credit  committee  composed  of  three 
members  of  the  local  film  board.  Although  the  agree¬ 
ment  permits  a  new  owner  to  obtain  pictures  by  “  spot 
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booking  ”  without  assuming  contracts  or  putting  up  secur¬ 
ity,  regular  operation  of  a  theater  through  “  spot  book¬ 
ing  ”  is  not  practicable. 

We  submit  that  this  case  is  governed  by  the  numerous 
decisions  of  this  Court  condemning,  as  an  illegal  restraint 
of  trade,  any  agreement  not  to  deal,  or  even  any  con¬ 
certed  action  by  members  of  a  trade  having  such  a  pur¬ 
pose  and  effect.  This  Court  has  also  said  that  such  an 
agreement  is  equally  invalid  where  the  restraint  may  be 
removed  by  complying  with  the  conditions  fixed  by  those 
imposing  the  restraint.  And  it  is  no  justification  of  an 
illegal  combination  in  restraint  of  trade  that  the  primary 
object  of  the  parties  to  the  agreement  is  to  protect  them¬ 
selves  against  trade  conditions  which  they  consider  inimi¬ 
cal.  Eastern  States  Lumber  Assn.  v.  United  States,  234 
U.  S.  600;  Anderson  v.  Shipowners  Assn.,  272  U.  S.  359; 
Montague  &  Co.  v.  Lowry,  193  U.  S.  38;  Loewe  v.  Law- 
lor,  208  U.  S.  274,  294;  Binderup  v.  Pathe  Exchange,  263 
U.  S.  291. 

This  Court  has  held  that  exchange  of  information  be¬ 
tween  members  of  a  trade  association,  which  merely 
permits  the  individual  members  to  conduct  their  business 
more  closely  in  accord  with  conditions  in  the  trade,  is 
not  illegal  provided  there  b<§  fto  express  or  implied  agree¬ 
ment  to  act  in  concert  on  the  basis  of  such  information. 
Maple  Flooring  Assn.  v.  United  States,  268  U.  S.  563; 
Cement  Mfrs.  Assn.  v.  United  States,  268  U.  S.  588.  There 
is  a  clear  intimation  in  these  opinions  that  an  agreement 
to  act  in  concert  upon  the  basis  of  the  information  ex¬ 
changed  constitutes  a  combination  in  illegal  restraint  of 
trade.  We  submit  that,  in  this  case,  the  illegality  of 
appellees’  agreement  is  manifested  by  the  fact  that  they 
did  not  even  purport  to  furnish  their  members  with 
information  which  would  enable  them  individually  to 
carry  on  their  business  more  intelligently,  but  simply 
gave  them  the  information  necessary  to  enforce  collec- 
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tively  the  decisions  of  their  local  agencies.  Eastern 
States  Lumber  Assn.  v.  United  States ,  234  U.  S.  600; 
American  Column  &  Lumber  Co.  v.  United  States,  257 
U.  S.  377.  Distinguishing:  Chicago  Board  of  Trade  v. 
United  States,  246  U.  S.  231;  United  States  v.  Fur 
Dressers  Assn.,  5  F.  (2d)  869. 

The  view  of  .  the  court  below  was  that  the  restraint  im¬ 
posed  by  appellees  was  justified  by  their  common  interest 
in  preserving  the  integrity  of  contractual  obligations. 
This,  we  submit,  is  a  doctrine  which  would  sweep  aside 
all  limitations  upon  collective  action  by  trade  groups. 
Such  “  common  interest  ”  of  the  individual  distributors 
is  to  be  found  in  the  fact  that  each  enters  into  similar 
contracts  with  exhibitors  and  desires  to  have  those  con¬ 
tracts  fulfilled.  But  the  making  of  similar  contracts,  and 
an  interest  in  enforcing  one’s  own  contracts,  are  not 
conditions  peculiar  to  the  motion  picture  industry.  Even 
if  members  of  an  industry  can  under  any  circumstances 
combine  to  set  up  extra-legal  machinery  for  enforcing 
contracts,  certainly  such  a  combination  should  not  be 
sanctioned,  where,  as  in  this  case,  monopolistic  power  is 
exerted  to  require  third  persons  to  assume  contracts  for 
which  they  are  not  morally  or  legally  liable. 

Messrs.  Cornelius  W.  Wickersham  and  John  W.  Davis, 
with  whom  Messrs.  Henry  W.  Taft,  Paxton  Blair,  Arthur 
L.  Fisk,  Jr.,  and  Gabriel  L.  Hess  were  on  the  brief,  for 
appellees. 

Fraudulent  transfers  had  become  a  widespread  evil  and 
were  causing  the  distributors  heavy  losses  annually. 

The  effect  of  the  credit  rules  has  been  to  diminish  the 
number  of  fraudulent  transfers;  the  rules  have  benefited 
the  industry  and  improved  its  ethics.  They  are  normal 
and  reasonable  trade  regulations.  Chicago  Board  of 
Trade  v.  United  States,  246  U.  S.  231,  238;  Cement  Mfrs. 
Assn.  v.  United  States,  268  U.  S.  588,  604;  United  States 
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v.  King,  229  Fed.  275,  278;  United  States  v.  Fur  Dressers 
Assn.,  5  F.  (2d)  869,  873. 

The  credit  rules  are  directed  against  transfers  made  for 
the  purpose  of  avoiding  uncompleted  contracts,  to  persons 
who  are  almost  certainly  in  collusion  with  the  transferors. 
The  transferees  at  whom  the  rules  are  aimed  may  not  have 
defaulted  on  their  own  contracts,  but  they  are  aiders  and 
abettors  of  those  who  have. 

The  principle  that  concerted  action  against  delinquent 
debtors  is  not  actionable  and  that,  as  a  result,  to  include 
a  man’s  name  on  a  circulated  list  of  such  persons  may 
not  be  made  the  basis  of  an  action  for  libel  if  he  is  in  fact 
delinquent,  was  sustained  in  the  following  cases:  Putnal 
v.  Inman,  76  Fla.  553,  556;  Brewster  v.  Miller’s  Sons  Co., 
101  Ky.  368,  381;  Reynolds  v.  Plumbers’  Protective  .Assn., 
30  Misc.  (N.  Y.)  709,  712,  63  N.  Y.  Supp.  303;  Delz  v. 
Winfree,  6  Tex.  Civ.  App.  11;  Woodhouse  v.  Powles,  43 
Wash.  617,  621. 

Reasonable  measures  against  losses  by  fraudulent 
debtors  are  forms  of  credit  protection. 

The  ten-day  period  of  investigation  during  which  the 
new  owner  may  “  spot  book  ”  pictures  prevents  any  un¬ 
reasonable  inconvenience  to  him. 

The  actual  application  and  effect  of  the  credit  rules, 
and  the  absence  of  complaints,  show  the  rules  to  be  fair 
and  reasonable. 

The  real  burden  of  the  Government’s  contention  seems 
to  be  that  the  distributors  should  have  permitted  fraudu¬ 
lent  transfers  to  continue  unabated  with  consequent 
heavy  losses  to  themselves.  We  submit  that  when  those 
commonly  interested  are  faced  with  financial  losses  due 
to  a  definite  evil,  they  may  combine  to  require  reasonable 
security  for  their  fragile  and  valuable  property  before 
placing  it  in  the  hands  of  those  who  have  shown  their ' 
willingness  to  be  parties  to  a  fraud. 
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Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

The  court  below  denied  the  relief  sought  by  the  United 
States.  The  parties  are  the  same  as  those  in  Paramount 
'Famous  Lasky  Corporation  v.  United  States,  just  decided, 
ante,  p.  30,  and  the  opinion  there  contains  sufficient  de¬ 
scription  of  them,  their  business  and  operations. 

In  1926  the  Appellee  Distributors  caused  each  of  the 
thirty-two  Film  Boards  of  Trade  to  adopt  written  rules 
for  establishment  and  operation  of  a  local  credit  comr 
mittee.  These  Committees  were  promptly  organized  and 
have  continued  to  function  as  required.  The  prescribed 
rules  provide — 

That  to  correct  abuses  and  unfair  practices  the  presi¬ 
dent  shall  appoint  a  credit  committee  of  three  members 
to  investigate  and  report  the  names  of  all  persons  who 
have  acquired,  by  purchase  or  transfer,  theatres  in  the 
territory  within  which  the  Film  Board  operates.  The 
secretary  of  the  Film  Board  shall  be  secretary  of  the 
committee  and  to  him  sales  and  transfers  of  theatres  shall 
be  promptly  reported.  These  shall  be  placed  upon  a 
“  Credit  information  list  ”  and  copies  furnished  to  all 
members  of  the  Film  Board  for  their  confidential  informa¬ 
tion.  Upon  receipt  of  such  list  each  member  shall  advise 
the  secretary  concerning  its  existing  contracts  for  ex¬ 
hibition  of  pictures  at  the  listed  theatre  and  shall  state 
whether  the  transfer  provided  that  the  new  owner  should 
assume  and  complete  outstanding  contracts. 

That  immediately  upon  receiving  information  of  the 
transfer  of  a  theatre  the  secretary  shall  request  the  new 
owner  to  furnish  within  five  days  references  concerifing 
his  credit  standing,  etc.,  and  to  secure  this  information 
a  prescribed  form  of  questionnaire  shall  be  sent  out.  The 
credit  committee  shall  meet  weekly  to  examine  and  report 

22110°— 31 - 4 


50 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.S. 


upon  the  credit  standing  of  new  owners  and  furnish  a 
copy  of  their  report  to  members  as  confidential  informa¬ 
tion.  If  a  new  owner  fails  to  respond  to  the  question¬ 
naire,  this  fact  shall  be  noted  upon  the  credit  informa¬ 
tion  list.  Also  the  credit  committee  shall  indicate  on  the 
list  every  sale  or  transfer  of  a  theatre  which  upon  investi¬ 
gation  it  concludes  was  made  by  the  previous  owner  for 
the  purpose  of  avoiding  or  being  relieved  of  uncompleted 
contracts  for  exhibiting  pictures  at  such  theatre.  There 
shall  also  be  indicated  opposite  the  name  of  each  theatre 
listed  (excepting  those  whose  new  owners  have  agreed  to 
assume  and  complete  all  existing  contracts  entered  into 
by  the  prior  owners,  and  of  which  agreement  notice  has 
been  given  to  or  received  by  the  credit  committee)  the 
amount  of  cash  security,  not  exceeding  $1,000,  which  in 
the  judgment  of  the  committee  is  a  reasonable  sum  that 
members  shall  require  to  be  deposited  as  security  for  the 
full  and  complete  performance  of  each  contract  thereafter 
made  and  entered  into  for  the  exhibition  of  pictures  at 
such  theatre. 

That  no  member  of  the  Film  Board  shall  enter  into 
a  contract  for  the  exhibition  of  pictures  at  any  theatre 
listed  on  the  credit  information  list  for  a  period  of  ten 
days  from  the  date  of  the  first  appearance  of  such  theatre 
upon  the  list  nor  thereafter  unless  the  new  owner  or 
lessee  of  such  theatre  shall  have  paid  in  cash  to  such  mem¬ 
ber  with  whom  such  owner  or  lessee  desires  to  contract 
for  pictures  the  amount  of  security  specified  on  the  credit 
information  list.  Certain  contracts  for  “spot-booking/’ 
that  is  for  a  picture  to  be  delivered  in  the  immediate 
future,  may  be  made  within  the  ten  day  period  and  prior 
to  the  committee’s  report.  The  credit  committee  may 
from  time  to  time  remove  from  the  credit  information 
list  the  name  of  any  theatre  owned  or  operated  by  a  new 
owner  and  thereafter  members  of  the  Film  Board  may 
contract  with  him. 
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That  members  upon  demand  of  the  credit  committee 
shall  furnish  desired  information,  permit  examination  of 
books  and  records  with  respect  to  any  exhibitor  who  has 
sold  or  transferred  his  theatre  and  has  failed  to  provide 
for  the  assumption  by  the  new  owner  of  existing  contracts. 
A  member  of  the  Film  Board  who  violates  any  of  these 
rules  shall  be  subject  to  suspension  or  expulsion. 

A  copy  of  the  “  Questionnaire  ”  is  printed  in  the  mar¬ 
gin.*  It  asks  for  many  particulars  concerning  the  new 

*  Please  answer  each  question,  sign  and  return  to — 

CREDIT  COMMITTEE 
. FILM  BOARD  OF  TRADE 

Address . ; . 

1.  Name  of  theatre. ..' . 

2.  Street  address . . .  City  and  State . . . 

Population  of  city .  Seating  capacity . 

V  Policy:  Pictures  (  )  Vaudeville  (  )  Road  Shows  (  ) . 

Number  of  days  open  each  week .  Time  of  first  perform¬ 
ance . a.  m . p.  ra. 

What  days  do  you  have  matinees .  Time  of  first 

performance . . . . . 

Telephone  No.  of  office . ;  of  residence . . . 

Name  of  person,  firm,  or  corporation,  operating  theatre . 

If  a  corporation  give  corporate  name . . 

Name  of  president . . . 

Name  of  treasurer . . . . . . 

Name  of  secretary . *. . 

Name  of  general  manager . . . . 

Is  stock  of  corporation  or  a  substantial  amount  thereof  owned  or 

held  by  another  corporation? . 

If  so,  give  name  of  corporation  and  names  of  officers  and  directors. . . . 

If  partnership,  give  names  of  partners . 


Who  is  authorized  to  enter  into  and  sign  contracts 


3.  How  will  the  contracts  be  signed . . . 

4.  Is  theater  owned  or  leased . If  leased,  state  expiration 

date  of  lease . 
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owner  or  transferee  of  the  transferred  theatre  and  espe¬ 
cially  demands  specification  of  outstanding  contracts  for 
film  service  made  by  the  previous  owner  and  a  declaration 
as  to  whether  the  new  one  has  or  will  adopt  them. 

5.  Name  of  lessor . If  owned,  state  name  of  owner . 

6.  On  what  date  was  theater  taken  over . 

7.  Place  where  and  date  of  recording  bill  of  sale . 

8.  Admission  prices . 

9.  Condition  of  projection  machines . 

10.  Have  you  or  your  operator  inspected  them,  if  not,  do  you  agree  to 

have  them  inspected  within  thirty  days . . 

11.  Model  of  machines . Year . 

12.  Name  theaters  heretofore  conducted,  stating  location  of  each . 

13.  If  you  have  never  been  engaged  in  the  exhibition  of  pictures,  state 

previous  business . 

14.  Bank  references . 

15.  Other  references . 

16.  Specify  contracts  for  film  service  made  by  previous  owner; 

Name  of  distributor  Date  of  contract  No.  pictures  unplayed 


17.  Specify  contracts  you  have  assumed . 

18.  If  you  have  not  assumed  the  previous  owner’s  contracts,  will  you 

assume  them? . 

(If  your  answer  to  this  question  is  “  yes,”  fill  out  and  Vigil 
the  attached  agreement  of  assumption.) 

The  undersigned  represents  and  warrants  that  the  answers  to- the 
foregoing  questions  are  true  and  are  made  to  induce  the  members  of 
the  above-named  film  board  of  trade  to  contract  with  the  undersigned 
owner  or  lessee  for  the  exhibition  of  motion  pictures  at  the  above- 
named  theater. 

Signature . 

^Owner  Lessee  (strikeout  one). 


Dated 
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The  definite  point  of  attack  in  this  proceeding  is  the 
agreement  for  the  creation  and  operation  of  the  Credit 
Committees  and  their  use  under  prescribed  rules  to  restrict 
freedom  of  sales  by  Distributors  and  of  purchases  by 
Exhibitors. 


Assumption  of  Contracts 

. . ...19.. 

Know  all  men  by  these  presents,  that  the  undersigned . 

owner  ^  ^  . .  Theatre,  in  consideration  of  one  dollar 

lessee 

lawful  money  of  the  United  States  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  and  other  valuable  considerations,  hereby 
agrees  to  assume,  carry  out,  and  fully  perform  each  of  the  contracts 

now  existing  between . . and  the  following 

(Name  of  previous  owner) 

distributors: 


for  the  exhibition  of  pictures  at 
Distributors  Date  of  contract 


said  theatre  from  the  above  date. 

No.  pictures  pinsa  (features,  comedies, 

unplayed  '-mss  newg>  other  shorts) 


(New  lessee  New  owner) 

Address . 

Statement  of  financial  condition 


(Strikeout  one) 
. Theatre 


Statement  of . . . . 

Individual  Corporation  Partnership  (strike  out  one) 

Operating . . . Theatre 

To  Credit  Committee  of  the  Film  Board  : 

For  the  purpose  of  inducing  the  members  of  the  film  board  of  trade 
to.  contract  with  the  undersigned  owner  (or  lessee)  for  the  exhibition 
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Ten  Producers  and  Distributors  of  films,  controlling 
60%  of  the  business,  agreed  to  contract  with  Exhibitors 
only  according  to  a  Standard  Form  and  then  combined 
through  thirty-two  local  Film  Boards  of  Trade  with  other. 
Distributors,  who  with  themselves  control  98%  of  the  en¬ 
tire  business.  The  Film  Boards  appoint  Credit  Commit¬ 
tees  and  these  operate  under  the  Rules  above  outlined. 
The  obvious  purpose  of  the  arrangement  is  to  restrict  the 
liberty  of  those  who  have  representatives  on  the  Film 
Boards  and  secure  their  concerted  action  for  the  pur¬ 
pose  of  coercing  certain  purchasers  of  theatres  by  exclud¬ 
ing  them  from  the  opportunity  to  deal  in  a  free  and  un¬ 
trammeled  market. 

Reference  to  what  has  just  been  said  in  Paramount 
Famous  Lasky  Corporation  v.  United  States ,  ante,  p.  30, 
and  to  the  opinions  in  Eastern  States  Lumber  ylssn.  v. 

of  motion  pictures  at  the . Theatre,  I  (or  we) 

warrant  and  represent  that  the  following  is  a  true  and  correct  state¬ 
ment  of  my  (or  our)  financial  condition  on  the . day  of 

. . ,  19. .,  and  agree  that  in  case  any  change 

occurs  that  materially  reduces  my  (or  our)  ability  to  pay  all  claims 
and  demands  against  me  (or  us)  or  materially  increases  my  (or  our) 
liabilities  or  decreases  my  (or  our)  assets,  I  (or  we)  will  forthwith 
notify  you  in  writing  to  such  effect. 

ASSETS  liabilities 


Notes  payable _ 

Money  borrowed . __ 

Accounts  payable.. . . 

Mortgages — real  estate _ 

Chattel  trusts _ 

Mortgages  on  personalty 

and  fixtures . . 

All  other  liabilities  con¬ 
sisting  of: 


Total 

Net  worth  as  of  this  date  $. . . . 


Exhibitor. 


Cash  on  hand,  and  in 

bank _ _ 

Notes  receivable _ 

Real  estate  (how  valued) . 

Furniture  and  fixtures _ 

Screen,  machines,  chairs. . 
All  other  assets  consisting 


Total 
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United  States ,  234  U.  S.  600,  United  States  v.  American 
Oil  Co.,  262  U.  S.  371,  Binderup  v.  Pathe  Exchange,  263 
U.  S.  291,  and  Anderson  v.  Shipowners  Assn.,  272  U.  S. 
359,  will  suffice,  we  think,  to  show  the  challenged  arrange¬ 
ment  conflicts  with  the  Sherman  Act. 

The  court  below  erred  in  reaching  a  different  conclu¬ 
sion  and  its  decree  must  be  reversed.  The  cause  will  be 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed. 


CROOKS,  COLLECTOR  OF  INTERNAL  REVENUE, 
v.  HARRELSON  et  al. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  24.  Argued  October  31,  1930. — Decided  November  24,  1930. 

1.  Section  402  of  the  Revenue  Act  of  1918  provides  that  the  value  of 
the  gross  estate  of  a  decedent  shall  be  determined  by  including 
the  value  at  the  time  of  his  death  of  all  property  “(a)  To  the 
extent  of  the  interest  therein  of  the  decedent  at  the  time  of  his 
death  which  after  his  death  is  subject  to  the  payment  of  the 
charges  against  his  estate  and  the  expenses  of  its  administration 
and  is  subject  to  distribution  as  part  of  his  estate.”  Held  that  the 
requirements  that  a  property  interest,  to  be  included,  shall  be  sub¬ 
ject  to  the  payment  of  the  charges  against  the  estate  ajid  the  ex¬ 
penses  of  administration  must  be  taken,  as  they  are  expressed,  in 
the  conjunctive;  that  charges  against  the  estate  and  expenses  of 
administration  are  different  and  distinct  things,  and  that  when,  by 
the  state  law,  an  interest  in  real  estate,  though  subject  to  the 
former,  is  not  subject  to  the  latter,  it  forms  no  part  of  the  gross 
estate  for  the  purpose  of  the  federal  estate  tax.  United  States  v. 
Field,  255  U.  S.  257.  P.  58. 

2.  To  justify  departure  from  the  letter  of  an  Act  of  Congress  as 
leading  to  absurd  results,  the  absurdity  must  be  so  gross  as  to 
shock  the  general  moral  or  common  sense;  there  must  be  some¬ 
thing  to  make  plain  the  intent  of  Congress  that  tue  letter  shall 
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not  prevail;  it  is  not  enough  merely  that  hard  and  objectionable 
or  absurd  consequences,  which  probably  were  not  in  the  contem¬ 
plation  of  the  framers,  are  produced  by  the  act  of  legislation. 
P.  59. 

3.  Unless  the  Constitution  be  violated,  Congress  may  select  the 
subjects  of  taxation  and  qualify  them  differently  as  it  sees  fit;  and 
if  it  does  so  in  plain  terms  it  is  not  within  the  province  of  the 
Court  to  modify  the  law  by  construction.  P.  61. 

4.  The  general  rule  requiring  adherence  to  the  letter  applies  with 
peculiar  strictness  to  a  taxing  act.  Id. 

5.  In  Missouri  the  real  estate  of  a  decedent  cannot  be  sold  to  pay 
expenses  of  administration,  nor  can  its  proceeds,  when  sold  to  pay 
debts  and  legacies  for  which  the  personal  estate  is  insufficient, 
be  used  to  pay  expenses  of  administration.  Id. 

35  F.  (2d)  416,  affirmed. 

Certiorari,  281  U.  S.  706,  to  a  judgment  of  the  Circuit 
Court  of  Appeals  affirming  a  judgment,  28  F.  (2d)  510, 
recovered  by  the  present  respondents  in  an  action  against 
the  Collector  for  money  exacted  as  a  part  of  an  estate  tax. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  At¬ 
torney  General,  with  whom  Solicitor  General  Thacher, 
Assistant  Attorney  General  Young quist,  Mr.  Sewall  Key 
and  Miss  Helen  R.  Carloss,  Special  Assistants  to  the  At¬ 
torney  General,  Messrs.  Clarence  M.  Charest,  General 
Counsel,  and  William  T.  Sabine,  Jr.,  Special  Attorney,  Bu¬ 
reau  of  Internal  Revenue,  and  Mr.  Erwin  N.  Griswold, 
were  on  the  brief,  for  petitioner. 

Messrs.  Frank  S.  Bright  and  S.  L.  Swarts,  with  whom 
Messrs.  Massey  Holmes,  L.  C.  Connolly,  and  H.  Stanley 
Hinrichs  were  on  the  brief,  for  respondents. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

Benjamin  H.  Harrelson,  a  resident  of  Missouri,  died 
testate  in  1920,  leaving  within  The  State  property  and 

“cluded  real  P^Perty  valued  at  over 
$269,000.  The  Commissioner  of  Internal  Revenue,  upon 
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a  final  audit  and  review  of  the  federal  estate  tax  return 
of  the  executors  made  under  the  Revenue  Act  of  1918, 
included  the  real  property  as  a  part  of  the  gross  estate 
for  the  purpose  of  computing  the  tax.  The  executors  paid 
$37,762.20,  the  amount  attributable  to  the  value  of  the 
real  property,  and  subsequently  claimed  a  refund  thereof 
on  the  ground  that  the  value  of  the  decedent’s  real  prop¬ 
erty  having  its  situs  in  Missouri  was  not,  under  the  law 
of  that  State  and  the  terms  of  the  federal  statute,  prop¬ 
erly  subject  to  an  estate  tax,  and  the  amount  was,  there¬ 
fore,  illegally  assessed  and  collected.  The  estate  having 
been  closed  and  distributed  and  the  executors  discharged, 
plaintiffs  (respondents  here),  as  sole  beneficiaries  and  dis¬ 
tributees,  brought  this  action  in  a  federal  district  court 
against  the  defendant  (petitioner  here)  to  recover  the 
amount  so  paid  and  claimed,  together  with  interest.  De¬ 
fendant  demurred  to  the  complaint  on  the  ground  that 
the  facts  stated  were  not  sufficient  to  constitute  *a  cause 
of  action.  The  district  court  overruled  the  demurrer  and, 
defendant  having  declined  to  plead  further,  rendered  judg¬ 
ment  against  him  for  the  sum  claimed,  with  interest  and 
costs.  28  F.  (2d)  510.  Upon  appeal  the  circuit  court  of 
appeals  affirmed  the  judgment.  35  F.  (2d)  416. 

A  correct  determination  of  the  question  presented  re¬ 
quires  consideration  of  the  provisions  of  §  402  of  the  Reve¬ 
nue  Act  of  1918,  c.  18,  40  Stat.  1057,  1097-8,  the  relevant 
portion  of  which  follows: 

“  Sec.  402.  That  the  value  of  the  gross  estate  of  the 
decedent  shall  be  determined  by  including  the  value  at 
the  time  of  his  death  of  all  property,  real  or  personal, 
tangible  or  intangible,  wherever  situated — 

“(a)  To  the  extent  of  the  interest  therein  of  the  de¬ 
cedent  at  the  time  of  his  death  which  after  his  death  is 
subject  to  the  payment  of  the  charges  against  his  estate 
and  the  expenses  of  its  administration  and  is  subject  to 
distribution  as  part  of  his  estate;” 


58 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.S 


The  court  below  held — (1),  that  by  the  express  provi¬ 
sions  of  the  foregoing  section,  the  value  of  the  interest  of 
a  decedent  in  any  property  at  the  time  of  his  death  may 
not  be  included  in  the  gross  estate  for  the  purpose  of  the 
tax  unless  there  be  a  concurrence  of  the  requirements 
there  set  forth,  namely,  (a)  that  the  interest  of  the  de¬ 
cedent  be  subject  to  the  payment  of  the  charges  against 
his  estate,  (b)  that  such  interest  be  subject  to  the  expenses 
of  administration,  and  (c)  that  such  interest  be  subject 
to  distribution  as  part  of  his  estate;  and  (2)  that  by  the 
law  of  Missouri  such  interest  'in  real  property  is  not  sub¬ 
ject  to  the  expenses  of  administration,  and,  therefore,  the 
requirement  in  that  respect  is  not  met.  Both  propositions 
are  controverted  by  the  petitioner. 

First.  The  meaning  of  the  provision  in  question,  con¬ 
sidered  by  itself,  does  not  seem  to  us  to  be  doubtful. 
The  value  of  the  interest  of  the  decedent  is  not  to  be  in¬ 
cluded  unless  it  “  is  subject  to  the  payment  of  the  charges 
against  his  estate  and  the  expenses  of  its  administra¬ 
tion  not  one  or  the  other,  but  both.  We  find  nothing 
in  the  context  or  in  other  provisions  of  the  statute  which 
warrants  the  conclusion  that  the  word  “  and  ”  was  used 
otherwise  than  in  its  ordinary  sense;  and  to  construe  the 
clause  as  though  it  said,  “  to  the  payment  of  charges  and 
expenses,  or  either  of  them ,  as  petitioner  seems  to  con¬ 
tend,  would  be  to  add  a  material  element  to  the  require¬ 
ment,  and  thereby  to  create,  not  to  expound,^  provision 
of  law.  Nor  will  it  do  to  say  that  the  words,  “  charges 
against  his  estate,”  include  expenses  of  administration,  for 
plainly  they  are  different  and  distinct  things,  generally  so 
classified  in  the  settlement  of  estates  of  decedents,  and 
so  regarded  by  Congress,  as  evidenced  by  the  discriminat¬ 
ing  terms  of  the  statute. 

A  similar  question  was  presented  to  this  court  and  de¬ 
cided  in  United  States  v.  Field,  255  U.  S.  257.  It  was 
there  held  that  the  interest  of  the  decedent,  Mrs.  Field, 
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was  not  taxable  under  §  202  (a)  of  the  Revenue  Act  of 
1916,  reenacted  as  clause  (a)  of  ’§  402  now  under  review, 
because  it  was  not  her  property  at  the  time  of  her  death, 
nor  subject  to  distribution  as  part  of  her  estate.  The 
court  said  (p.  262) : 

“  The  conditions  expressed  in  clause  (a)  are  to  the  effect 
that  the  taxable  estate  must  be  (1)  an  interest  of  the 
decedent  at  the  time  of  his  death,  (2)  which  after  his 
death  is  subject  to  the  payment  of  the.  charges  against 
his  estate  and  the  expenses  of  its  administration,  and 
(3)  is  subject  to  distribution  as  part  of  his  estate.  These 
conditions  are  expressed  conjunctively;  and  it  would  be 
inadmissible,  in  construing  a  taxing  act,  to  read  them  as 
if  prescribed  disjunctively.  Hence,  unless  the  appointed 
interest  fulfilled  all  three  conditions,  it  was  not  taxable 
under  this  clause.” 

It  is  to  be  observed  that  the  court,  by  combining  under 
one  head  the  provision  in  respect  of  charges  against  the 
estate  and  that  in  respect  of  expenses  of  administration, 
treated  clause  (a)  as  containing  three  conditions  instead 
of  four;  but  this  does  not  alter  the  fact  that,  whether 
stated  separately  or  in  combination,  the  second  condition 
contains  two  distinct  requirements,  expressed  conjunc¬ 
tively,  and  may  not  be  read  as  though  stated  disjunc¬ 
tively.  It  seems  clear  enough  that  the  Field  case  is  deci¬ 
sive  of  the  question  and  requires  us  to  hold  that  if  the 
value  of  the  interest  of  the  decedent  now  being  considered 
is  not  subject,  under  the  law  of  Missouri,  to  the  expenses 
of  administration,  it  forms  no  part  of'  the  gross  estate  for 
the  purpose  of  the  federal  estate  tax. 

It  is  urged,  however,  that  if  the  literal  meaning  of  the 
statute  be  as  indicated  above,  that  meaning  should  be  re¬ 
jected  as  leading  to  absurd  results,  and  a  construction 
adopted  in  harmony  with  what  is  thought  to  be  the  spirit 
and  purpose  of  the  act  in  order  to  give  effect  to  the  intent 
of  Congress.  The  principle  sought  to  be  applied  is  that 
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followed  by  this  court  in  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457;  but  a  consideration  of  what  is  there 
said  will  disclose  that  the  principle  is  to  be  applied  to 
override  the  literal  terms  of  a  statute  only  under  rare 
and  exceptional  circumstances.  The  illustrative  cases 
cited  in  the  opinion  demonstrate  that  to  justify  a  depar¬ 
ture  from  the  letter  of  the  law  upon  that  ground,  the 
absurdity  must  be  so  gross  as  to  shock  the  general  moral 
or  common  sense.  Compare  Pirie  v.  Chicago  Title  and 
Trust  Company,  182  U.  S.  438,  451-452.  And  there  must 
be  something  to  make  plain  the  intent  of  Congress  that 
the  letter  of  the  statute  is  not  to  prevail.  Treat  v.  White, 
181  U.  S.  264,  268. 

Courts  have  sometimes  exercised  a  high  degree  of  in¬ 
genuity  in  the  effort  to  find  justification  for  wrenching 
from  the  words  of  a  statute  a  meaning  which  literally  they 
did  not  bear  in  order  to  escape  consequences  thought  to 
be  absurd  or  to  entail  great  hardship.  But  an  applica¬ 
tion  of  the  principle  so  nearly  approaches  the  boundary 
between  the  exercise  of  the  judicial  power  and  that  of 
the  legislative  power  as  to  call  rather  for  great  caution 
and  circumspection  in  order  to  avoid  usurpation  of  the 
latter.  Monson  v.  Chester,  22  Pick.  385,  387.  It  is  not 
enough  merely  that  hard  and  objectionable  or  absurd 
consequences,  which  probably  were  not  within  the  con¬ 
templation  of  the  framers,  are  produced  by  an  act  of 
legislation.  Laws  enacted  with  good  intention,  when  put 
to  the  test,  frequently,  and  to  the  surprise  of  the  law 
maker  himself,  turn  out  to  be  mischievous,  absurd  or 
otherwise  objectionable.  But  in  such  case  the  remedy  lies 
with  the  law  making  authority,  and  not  with  .the  courts. 
See  In  re  Alma  Spinning  Company,  L.  R.  16  Ch.  Div.  681, 
686;  King  v.  Commissioners,  5  A.  &  E.  804,  816;  Abley  v. 
Dale,  L.  J.  (1851)  N.  S.  Pt.  2,  Yol.  20,  233,  235.  And  see 
generally  Chung  Fook  v.  White,  264  U.  S.  443,  445; 
Commr.  of  Immigration  v.  Gottlieb,  265  U.  S.  310,  313. 
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In  support  of  the  claim  that  a  literal  construction  is 
not  admissible,  it  is  said  that  by  other  provisions  of  §  402 
certain  interests  in  real  property,  such  as  dower,  etc.,  are 
made  subject  to  the  tax  without  regard  to  the  conditions 
set  forth  in  subdivision  (a),  and  that  this  results  in  an 
incongruity  amounting  to  an  absurdity.  But  unless  the 
Constitution  be  violated,  Congress  may  select  the  sub¬ 
jects  of  taxation  and  qualify  them  differently  as  it  sees 
fit;  and  if  it  does  so  in  plain  terms,  as  it  has  done  here, 
it  is  not  within  the  province  of  the  court  to  modify  the 
law  by  construction.  In  any  event,  conceding  that  the 
conditions  assailed  have  produced  the  incongruous  results 
complained  of,  they  fall  far  short  of  that  degree  of  ab¬ 
surdity  contemplated  by  the  Holy  Trinity  Church  case, 
or  by  any  other  decision  of  this  court. 

Finally,  the  fact  must  not  be  overlooked  that  we  are 
here  concerned  with  a  taxing  act,  with  regard  to  which 
the  general  rule  requiring  adherence  to  the  letter  applies 
with  peculiar  strictness.  In  1 United  States  v.  Merriam, 
263  U.  S.  179,  187-188,  after  saying  that  “in  statutes 
levying  taxes  the  literal  meaning  of  the  words  employed 
is  most  important,  for  such  statutes  are  not  to  be  ex¬ 
tended  by  implication  beyond  the  clear  import  of  the 
language  used,”  we  quoted  with  approval  the  words  of 
Lord  Cairns  in  Partington  v.  Attorney-General,  L.  R.  4 
H.  L.  100,  122,  that  “  if  the  Crown,  seeking  to  recover  the 
tax,  cannot  bring  the  subject  within  the  letter  of  the  law, 
the  subject  is  free,  however  apparently  within  the  spirit 
of  the  law  the  case  might  otherwise  appear  to  be.  In 
other  words,  if  there  be  admissible  in  any  statute,  what 
is  called  an  equitable  construction,  certainly  such  a  con¬ 
struction  is  not  admissible  in  a  taxing  statute,  where  you 
can  simply  adhere  to  the  words  of  the  statute.” 

Second .  It  is  conceded  by  the  petitioner,  as  it  must 
be,  that  at  common  law  real  estate  cannot  be  sold  to  pay 
expenses  of  administration,  and  that  this  rule  of  the  com¬ 
mon  law  is  in  effect  in  Missouri  unless  modified  by  statute. 
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It  is  further  conceded  that  there  is  no  statute  which  per¬ 
mits  real  estate  to  be  sold  merely  to  pay  such  expenses. 
One  contention,  however,  is  that  an  executor  or  admin¬ 
istrator  may  be  authorized  by  the  proper  court  to  sell 
real  estate  to  pay  debts  and  legacies  if  the  personal  estate 
is  insufficient;  and  that  upon  such  sale  the  executor  or 
administrator  is  entitled  to  a  commission  on  the  proceeds 
of  the  sale,  which  takes  priority  over  the  payment  of 
debts  against  the  estate.  As  to  this  it  is  sufficient-  to  say, 
as  the  court  below  said,  that  this  commission  is  not  an  ex¬ 
pense  of  administration,  but  an  expense  incidental  to  the 
sale  of  the  lands.  The  Missouri  Court  of  Appeals,  in 
Elstroth  v.  Young,  94  Mo.  App.  351,  355-356,  held  that 
the  proceeds  of  the  sale  of  lands  so  made  could  not 
be  used  to  make  good  deficiencies  in  the  expenses  of 
administration. 

The  further  contention  that  if  the  personal  estate  has 
been  consumed  by  administration  expenses  and  real  estate 
is  sold  to  pay  debts  and  legacies,  as  a  practical  matter, 
real  estate  has  been  sold  because  of  administration  ex¬ 
penses,  we  put  aside  as  inconsequential.  In  the  case 
supposed  it  is  perfectly  evident  that  the  real  estate  has 
been  sold  not  to  pay  administration  expenses,  but  to  pay 
debts  and  legacies,  and  that  fact  is  in  no  wise  altered  be¬ 
cause  the  sale  was  necessitated  by  the  consumption  of  the 
personalty  for  such  expenses.  The  cause  of  the  sale  must 
not  be  confused  with  its  purpose. 

Nothing  would  be  gained  by  a  review  of  the  numerous 
decisions  of  the  Missouri  courts.  They  are  set  forth  and 
fully  and  well  considered  by  the  court  below,  and  we 
entirely  agree  with  that  court’s  conclusion  that  these 
decisions  establish  “  that  real  estate  of  a  decedent  in  that 
state  cannot  be  sold  for  the  payment  of  expenses  of 
administration,  nor  can  the  proceeds  of  land  sold  to  pay 
debts  be  lawfully  used  to  pay  expenses  of  administration.” 
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We  have  not  failed  to  note  the  decision  of  the  Court  of 
Claims  in  Steedman  v.  United  States,  63  C.  Cls.  226,  as 
well  as  the  decision  of  the  Board  of  Tax  Appeals  in  Bart¬ 
lett  v.  Commissioner,  16  B.  T.  A.  811,  816,  but  in  so  far 
as  they  conflict  with  the  foregoing  conclusions,  they  are 
disapproved. 

Judgment  affirmed. 


DISTRICT  OF  COLUMBIA  v.  COLTS. 

CERTIORARI  TO  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  96.  Argued  October  23,  1930. — Decided  November  24,  1930. 

1.  Article  III,  §  2,  cl.  3,  of  the  Constitution,  which  provides  that 
“  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,”  must  be  interpreted  in  the  light  of  the  common  law,  ac¬ 
cording  to  which  petty  offenses  might  be  proceeded  against  sum¬ 
marily  before  a  magistrate  sitting  without  a  jury.  P.  72. 

2.  It  is  settled  that  there  may  be  many  offenses  called  “petty  of¬ 
fenses  ”  which  do  not  rise  to  the  degree  of  “  crimes  ”  within  the 
meaning  of  Article  III,  and  in  respect  of  which  Congress  may  dis¬ 
pense  with  a  jury  trial.  Id. 

3.  Whether  a  given  offense  is  to  be  classed  as  a  crime,  so  as  to 
require  a  jury  trial,  or  as  a  petty  offense,  triable  summarily  with¬ 
out  a  jury,  depends  primarily  upon  the  nature  of  the  offense. 
P.  73. 

4.  Driving  at  a  forbidden  rate  of  speed  and  so  recklessly  “  as  to 
endanger  property  and  individuals,”  in  violation  of  the  District  of 
Columbia  Traffic  Act,  is  an  offense  which  is  malum  in  se  and  of  a 
serious  character,  amounting  to  a  public  nuisance  indictable  at 
common  law,  and  is  a  “  crime  ”  within  the  constitutional  guarantee 
of  trial  by  jury.  Art.  Ill,  §  2,  cl.  3.  Id. 

38  F.  (2d)  535,  affirmed. 

Certiorari,  281  U.  S.  716,  to  review  a  judgment  of  the 

Court  of  Appeals  of  the  District  of  Columbia,  reversing 
a  judgment  of  the  Police  Court,  which  had  denied  to  the 


64 


OCTOBER  TERM,  1930. 

Argument  for  Petitioner. 


282  U.S. 


respondent  a  jury  trial  upon  an  information  against  him 
charging  reckless  driving. 

Mr.  Robert  E.  Lynch,  with  whom  Messrs.  Wm.  W. 
Bride  and  Robert  P.  Reeder  were  on  the  brief,  for 
petitioner. 

The  respondent  had  no  right  to  trial  by  jury  in  this 
case  unless  the  Constitution  gave  him  that  right. 

Congress  may  require  the  trial  of  petty  offenses  without 
a  jury.  Cdlan  v.  Wilson,  127  U.  S.  540;  Schick  v.  United 
States ,  195  U.  S.  65. 

In  Callan  v.  Wilson,  the  defendant  was  sentenced  to 
pay  a  fine  of  twenty-five  dollars  or  undergo  imprisonment 
for  thirty  days;  but  that  was  not  the  maximum  which 
might  have  been  imposed.  “  It  is  what  sentence  can  be 
imposed  under  the  law,  not  what  was  imposed,  that  is 
the  material  consideration.”  United  States  v.  Moreland, 
258  U.  S.  433.  While  no  statute  dealt  with  conspiracy 
directly,  Rev.  Stats.,  Dist.  Col.,  §  92,  provided  that  laws 
which  were  in  force  in  Maryland  on  February  27,  1801, 
should  continue  in  force  within  the  District  of  Columbia, ’ 
and  conspiracy  was  a  common-law  misdemeanor  in  Mary¬ 
land,  State  v.  Buchanan,  5  H.  &  J.  317,  (see  Bishop 
Criminal  Law,  9th  ed.,  I,  452;  Russell,  Crimes,  7th  ed.’ 
I,  p.  10,)  and,  therefore,  in  the  District  of  Columbia. 
One  who  was  convicted  of  that  offense  could  not  have 
been  sentenced  to  the  penitentiary,  Rev.  Stats.,  Dist.  Col., 

§  1144,  but  he  could  have  been  sentenced  to  jail,  Rev. 
Stats.,  Dist.  Col.,  §§  1049,  1054;  and  imprisonment  for  a 
common-law  misdemeanor  was  at  the  discretion  of  the 
court  and  was  not  limited  to  one  year.  See  United  States 
v.  Marshall,  17  D.  C.  34;  Palmer  v.  Lenovitz,  35  App. 
D.  C.  303.  The  offense  was  being  punished  as  a  common- 
law  offense,  for  which  very  serious  punishment  might  have 
been  imposed.  The  case  was,  therefore,  unlike  the  present 
one,  for  here  the  offense,  which  was  forbidden  by  statute 
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cannot  be  punished  by  a  larger  fine  than  one  hundred  dol¬ 
lars  or  by  a  longer  imprisonment  than  thirty  days.  The 
essential  point  of  similarity,  as  found  by  the  court  below, 
is  simply  the  fact  that  reckless  driving  was  also  an  offense 
at  common  law. 

It  is  true  that  in  Callan  v.  Wilson  the  Court  referred 
to  the  common  law  as  determining  whether  an  offense 
was  of  the  class  or  grade  which  was  triable  by  a  jury  at 
common  law.  It  substantially  said  that  the  clauses  of 
the  Constitution  which  provide  for  trial  by  jury  are  to 
be  read  in  the  light  of  the  rule  of  the  common  law, 
which  requires  trial  by  jury  in  criminal  cases  but  exempts 
petty  offenses  from  this  requirement.  But  the  Court  did 
not  take  the  position  that  all  offenses  must  remain  for 
all  time  as  they  were  at  common  law.  It  did  not  deny 
that  Congress  may  provide  serious  punishment  for  acts 
which  were  regarded  as  innocent  a  hundred  and  forty 
years  ago,  and  punish  lightly,  or  not  at  all,  acts  which 
were  regarded  as  serious  crimes  by  our  ancestors.  Cer¬ 
tainly,  if  offenses  which  were  once  petty  are  to  be  pun¬ 
ished  severely,  a  trial  by  jury  must  be  allowed;  and  it 
must  be  equally  true  that,  if  Congress  decides  that  an 
offense  shall  be  given  a  petty  punishment,  persons  who 
are  accused  of  such  acts  may  be  tried  as  for  petty  of¬ 
fenses.  As  said  in  People  v.  Craig,  195  N.  Y„  190;  “  It  is 
not  the  mere  name  of  a  crime  but  the  punishment  there¬ 
for  that  characterizes  it.”  The  decision  in  Cdlan  v. 
Wilson  does  not  deny  the  power  of  Congress  to  erect  its 
own  standards  as  to  the  seriousness  of  offenses  at  the 
present  day,  to  limit  the  punishment  accordingly,  and  to 
order  the  trial  of  an  offense  which  it  treats  as  petty  by 
summary  procedure. 

In  Schick  v.  United  States,  195  U.  S.  65,  the  only  pun¬ 
ishment  provided  for  the  offense  was  a  fine  of  fifty  dollars. 
The  Court  said  that  the  offense  was  a  petty  one  for  which 
Congress  might  have  required  trial  by  the  judge  alone. 

22110°— 31 - 6 
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Its  statements  that  the  Constitution  does  not  require  jury 
trial  of  petty  offenses,  and  that  the  nature  of  the  offense 
and  the  amount  of  the  punishment  determine  whether  the 
offense  is  serious  or  petty,  mark  the  extent  of  the  holding, 
for  it  cannot  be  supposed  that  the  Court  intended  to  class 
all  misdemeanors  as  petty  offenses. 

The  Court  has  thus  conceded  that  the  Constitution  does 
not  require  trial  by  jury  in  the  case  of  petty  offenses,  but 
it  has  not  shown  precisely  what  offenses  are  to  be  classed 
as  “  petty.” 

Before  the  Constitution  was  adopted  there  were  many 
offenses,  both  in  England  and  America,  in  the  trial  for 
which  no  jury  was  allowed.  These  included,  not  only 
offenses  which  might  be  punished  by  fines,  but  many 
others  in  which  corporal  punishment  or  imprisonment 
might  be  imposed.  Blackstone,  Commentaries,  IV,  280; 
Paley,  Summary  Convictions,  Introduction;  Webb,  Eng¬ 
lish  Local  Government:  Parish  and  County,  419;  Jenks, 
Short  History  of  English  Law,  Eng.  ed.,  153,  154;  Frank¬ 
furter  and  Corcoran,  Petty  Federal  Offenses^and  the  Con¬ 
stitutional  Guaranty  of  Trial  by  Jury,  39  Harv.  L.  Rev. 
925,  929. 

In  the  American  Colonies  and  States  there  were  many 
instances  of  laws  for  the  trial  of  criminal  offenses  which 
did  not  provide  for  the  participation  of  juries  except,  if 
at  all,  on  appeal. 

Article  III  and  the  Sixth  Amendment  established  the 
right  to  trial  by  jury  in  criminal  prosecutions;  but  there 
is  nothing  in  the  terms  used,  or  in  the  circumstances  or 
discussions  attending  their  adoption,  which  shows  a  re¬ 
quirement  of  trial  by  jury  more  comprehensive  than  was 
observed  throughout  the  States  at  the  time. 

Decisions  of  many  state  courts  support  the  position 
that  an  offense  such  as  is  here  involved,  for  which  the 
maximum  punishment  is  a  fine  of  one  hundred  dollars 
or  imprisonment  of  thirty  days,  may  be  tried  by  summary 
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procedure.  State  v.  Parker ,  87  Fla.  181;  Bray  v.  State, 
140  Ala.  172;  State  v.  Broms,  139  Minn.  402;  State  v. 
Anderson,  165  Minn.  150;  Byers  v.  Commonwealth,  42 
Pa.  St.  89;  People  v.  Harding,  189  N.  Y.  Supp.  657;  Duffy 
v.  The  People,  6  Hill’s  Rep.  75;  Bell  v.  Nebraska,  104 
Neb.  203;  Latimer  v.  Wilson,  103  N.  J.  L.  159;  McGear  v. 
Woodruff,  22  N.  J.  L.  213;  State  v.  Glenn,  54  Md.  572. 

The  offense  of  reckless  driving  in  the  District  of  Colum¬ 
bia,  as  defined  in  the  Traffic  Act,  is  a  municipal  offense, 
notwithstanding  the  fact  that  the  law  was  enacted  by  the 
Congress  of  the  United  States.  It  was  not  created  in  a 
criminal  statute  but  by  the  Traffic  Act  of  1925,  which 
deals  simply  with  local  traffic  conditions.  The  offense  is 
a  common  one.  In  a  city  of  scarcely  more  than  five 
hundred  thousand  inhabitants  there  are  almost  seventeen 
hundred  charges  of  reckless  driving  tried  before  the  one 
court  in  a  single  year.  (Report  of  the  Commissioners 
of  the  District  of  Columbia  for  the  year  ended  June  30, 
1929,  p.  14.)  And,  as  shown  by  the  state  cases  herein 
cited,  the  maximum  punishment  for  a  violation  of  this 
portion  of  the  Act  is  relatively  light.  In  view  of  these 
circumstances,  a  charge  of  reckless  driving  may  properly 
be  tried  without  a  jury. 

The  Traffic  Act  deals  exclusively  with  the  District  of 
Columbia  and  is  a  statute  in  the  nature  of  a  municipal 
regulation.  Congress  was  dealing  solely  with  local  con¬ 
ditions.  It  said  that  the  operation  of  an  automobile 
in  a  certain  manner  constituted  reckless  driving.  There 
is  nothing  in  the  reports  or  debates  prior  to  the  enact¬ 
ment  of  the  statute  to  indicate  that  Congress  was  attempt¬ 
ing  to  revamp  the  common  law  offense  of  “  fast  ”  driving 
in  a  “  crowded  or  populous  street.”  Because  the  offense 
of  reckless  driving  today  may  have  one,  or  even  more, 
elements  similar  to  a  common  law  offense,  that  fact  does 
not  make  it  a  common  law  offense. 
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Assuming,  without  conceding,  that,  at  the  time  of  the 
adoption  of  the  Constitution,  the  charge  of  reckless  driv¬ 
ing  was  triable  only  by  jury,  it  is  submitted  that,  in  re¬ 
cent  times,  the  offense  has  been  merely  a  petty  one.  The 
determination  of  what  punishments  shall  be  considered 
infamous  is  affected  by  changes  in  public  opinion  from 
one  age  to  another.  Ex  parte  Wilson,  114  U.  S.  417; 
Mackin  V.  United  States,  117  U.  S.  348;  United  States  v. 
Moreland,  258  U.  S.  433.  It  is  dear  from  the  foregoing 
decisions  of  this  Court  that  a  breach  of  the  peace  con¬ 
sisting  of  fast  driving  so  as  to  -endanger  the  lives  and 
safety  of  the  citizens  was  not  an  indictable  offense  at 
common  law.  Distinguishing  United  States  v.  Hart,  1 
Pet.  C.  C.  390. 

At  the  present  day,  all  men  and  women  travel  much 
more  rapidly  than  was  possible  in  1787.  Doubtless  there 
has  been  an  accompanying  change  in  the  attitude  of  the 
public  towards  reckless  driving  and  in  the  effect  of  com 
viction  upon  an  offender’s  standing  in  the  community. 
This  chauge  in  public  opinion  may  be  an  important  con¬ 
sideration  in  determining  whether  the  offense  should  now 
be  regarded  as  a  petty  one.  The  fact  that  there  are 
seventeen  hundred  arrests  for  reckless  driving  in  the  Dis¬ 
trict  of  Columbia  in  a  single  year,  shows  not  only  the 
need  for  as  expeditious  a  trial  as  is  compatible  with  law 
and  with  justice,  but  that  the  offense  is  not  being 
regarded  as  a  major  one  at  the  present  time. 

The  Court  of  Appeals  seized  the  phrase  “  indictable  of¬ 
fense  at  common  law  ”  as  used  in  United  States  v.  Hart, 
1  Pet.  C.  C.  390,  and  concluded  the  offense  of  reckless 
driving  defined  in  the  Traffic  Act  was  an  “indictable  of¬ 
fense  ”  and  therefore  a  “  crime  ”  as  that  term  is  under¬ 
stood  in  Article  III,  §  2,  cl.  3,  of  the  Constitution.  But 
the  offense  of  fast  driving  over  a  crowded  and  populous 
street  at  such  a  rate  or  in  such  manner  as  to  endanger  the 
safety  of  the  inhabitants,  is  quite  different  from  the  of- 
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fense  prohibited  by  the  Traffic  Act  and  known  as  reck¬ 
less  driving.  The  first  can  only  be  committed  where  the 
vehicle  attains  a  speed  which  is  designated  fast  and  over 
a  crowded  or  populous  street.  The  offense  of  reckless 
driving  may  be  committed  although  the  operator  of  the 
vehicle  is  not  proceeding  fast,  and  it  may  be  committed 
upon  a  street  that  is  not  crowded  or  populous,  and  irre¬ 
spective  of  whether  the  operation  of  the  vehicle  amounts 
to  a  breach  of  thie  peace  or  not. 

Mr.  William  B.  O’Connell,  with  whom  Messrs.  Harry  T. 
Whelan  and  Louis  L.  Whitestone  were  on  the  brief,  for 
respondent. 

If  the  offense  is  a  criminal  offense,  there  can  be  no  ques¬ 
tion  but  that  the  defendant  is  entitled  to  a  trial  by  jury. 
The  language  of  the  Constitution  and  of  the  Sixth  Amend¬ 
ment  is  not  susceptible  of  any  other  interpretation. 

The  offense  is  not  so  petty  that  it  should  be  tried  by  a 
summary  proceeding.  The  driving  of  an  automobile  in 
the  manner  set  out  in  the  information  would  have 
amounted  to  a  common  nuisance  at  common  law,  and 
would  therefore  have  been  an  indictable  offense,  and  one 
entitling  a  defendant  to  a  trial  by  jury.  Blackstone’s 
Commentaries,  Book  IV,  p.  166.  See  also  United  States 
v.  Hart,  1  Pet.  C.  C.  390. 

Has  Congress  the  power  to  fix  arbitrary  limits  of  pun¬ 
ishment  as  the  test  for  determining  the  right  of  a  defend¬ 
ant  to  a  trial  by  jury  in  a  criminal  case?  If  Congress 
can  draw  a  fine  at  which  jury  trials  begin  and  end,  there 
are  innumerable  federal  statutes  punishing  a  great  many 
misdemeanors, .  especially  the  National  Prohibition  Act, 
that  Congress  could  very  summarily  enforce. 

The  nature  of  the  offense  is  not  the  only  criterion  of 
the  right  to  a  trial  by  jury;  there  is  also  the  punishment 
which  may  be  prescribed.  If  this  is  a  “  petty  offense,” 
it  would  seem  that  the  framers  of  the  Constitution  placed 


70 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.S. 


a  greater  value  on  $20.00  than  they  did  upon  ninety  days 
of  personal  liberty. 

That  the  offense  may  be  tried  by  a  summary  proceeding 
in  some  States  is  not  denied;  and  that  this  was  true  in 
most  of  the  colonies  before  the  adoption  of  the  Consti¬ 
tution,  is  not  denied.  But  the  limitations  upon  States 
are  not  those  upon  the  federal  government.  It  is  the 
very  purpose  of  the  Constitution  to  prevent  the  federal 
government  from  taking  undue  liberties  with  the  citizens 
of  the  States.  Decisions  of  state  courts  have  no  bearing 
whatever  on  this  case.  Barron  v.  Baltimore,  7  Pet.  243. 

If  Blackstone’s  definition  is  the  true  test,  (Blackstone’s 
Commentaries,  Book  IV,  p.  5),  the  offense  charged  here 
is  certainly  a  crime,  and  it  comes,  therefore,  within  the 
scope  of  offenses  referred  to  in  the  Constitution.  That 
there  are  many  or  few  of  these  offenses,  is  of  no  import¬ 
ance.  No  one  would  seriously  urge  that  a  defendant  be 
denied  a  jury  trial  solely  for  the  purpose  of  making  prose* 
cution  convenient  to  the  Government. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

An  information  filed  in  the  Police  Court  of  the  District 
of  Columbia  charged  the  respondent,  Colts,  with  having 
operated  upon  various  streets,  contrary  to  the  statute  set 
forth  below,  “  a  certain  motor  vehicle  at  a  greater  rate 
of  speed  than  twenty-two  miles  an  hour  over  said  public 
highway  [s]  recklessly,  that  is  to  say  at  a  greater  rate  of 
speed  than  was  reasonable  and  proper,  having  regard  to 
the  width  of  said  public  highway  [s],  the  use  thereof,  and 
the  traffic  thereon,  in  such  manner  and  condition  so  as  to 
endanger  property  and  individuals.”  Respondent  was  ar¬ 
raigned,  pleaded  not  guilty,  and  demanded  a  trial  by  jury. 
The  demand  was  denied,  and  he  was  put  upon  trial  before 
the  judge  without  a  jury  and  found  guilty.  Upon  writ 
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of  error  the  Court  of  Appeals  of  the  District  of  Columbia 
reversed  the  judgment,  holding  that  respondent,  under  the 
federal  Constitution,  was  entitled  to  a  jury  trial.  With 
that  conclusion  we  agree. 

The  acts  of  Congress  passed  for  the  government  of  the 
District  provide  that  prosecutions  in  the  police  court 
shall  be  on  information;  that  where  the  .accused  would 
be  entitled  to  a  jury  trial  under  the  Constitution,  trial 
shall  be  by  jury  unless  waived;  and  that  in  cases  where 
the  accused  would  not  by  force  of  the  Constitution  be 
entitled  to  a  trial  by  jury,  trial  shall  be  by  the  court  with¬ 
out  a  jury,  unless,  in  cases  where  the  fine  or  penalty  may 
be  more  than  $300  or  imprisonment  more  than  ninety 
days,  the  accused  shall  demand  a  trial  by  jury,  in  which 
case  the  trial  shall  be  by  jury.  D.  C.  Code  (1930),  Title 
18,  c.  4,  §  165. 

Section  9  of  the  District  of  Columbia  Traffic  Act,  1925, 
as  amended,  D.  C.  Code  (1930),  Title  6,  c.  9,  §  246, 
provides: 

“(a)  No  vehicle  shall  be  operated  upon  any  public  high¬ 
way  in  the  District  at  a  speed  greater  than  twenty-two 
miles  per  hour  except  in  such  outlying  districts  and  upon 
such  highways  as  the  director  may  designate.  .  .  . 

“(b)  No  individual  shall  operate  a  motor  vehicle  over 
any  public  highway  in  the  District  (1)  recklessly;  or  (2) 
at  a  rate  of  speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  width  of  the  public  highway,  the 
use  thereof,  and  the  traffic  thereon;  or  (3)  so  as  to  en¬ 
danger  any  property  or  individual;  or  (4)  so  as  unneces¬ 
sarily  or  unreasonably  to  damage  the  public  highway. 

“(c)  Any  individual  violating  any  provision  of  this  sec¬ 
tion  where  the  offense  constitutes  reckless  driving  shall, 
upon  conviction  for  the  first  offense,  be  fined  not  less 
than  $25  nor  more  than  $100  or  imprisoned  not  less  than 
10  days  nor  more  than  30  days;  and  upon  conviction  for 
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the  second  or  any  subsequent  offense  such  individual  shall 
be  fined  not  less  than  $100  nor  more  than  $1,000,  and  shall 
be  imprisoned  not  less  than  30  days  nor  more  than  one 
year,  and  the  clerk  of  the  court  shall  certify  forthwith 
such  conviction  to  the  director,  who  shall  thereupon  re¬ 
voke  the  operator’s  permit  of  such  individual. 

“(d)  Any  individual  violating  any  provision  of  this 
section  except  where  the  offense  constitutes  reckless  driv¬ 
ing,  shall,  upon  conviction  for  the  first  offense,  be  fined 
not  less  than  $5  nor  more  than  $25;  upon  conviction  for 
the  second  offense,  such  individual  shall  be  fined  not  less 
than  $25  nor  more  than  $100;  upon  conviction  for  the 
third  offense  or  any  subsequent  offense  such  individual 
shall  be  fined  not  less  than  $100  nor  more  than  $500,  and 
shall  be  imprisoned  not  less  than  30  days  nor  more  than 
one  year,  and  the  clerk  of  the  court  shall  certify  forth¬ 
with  such  conviction  to  the  director,  who  shall  thereupon 
revoke  the  operator’s  permit  of  such  individual.” 

It  will  be  seen  that  the  respondent  is  not  charged  merely 
with  the  comparatively  slight  offense  of  exceeding  the 
twenty-two  mile  limit  of  speed,  subdivision  (a),  or  merely 
with  driving  recklessly,  subdivision  (b)  (1) ;  but  with  the 
grave  offense  of  having  driven  at  the  forbidden  rate  of 
speed  and  recklessly,  “so  as  to  endanger  property  and 
individuals.” 

By  §  165  of  the  D.  C.  Code,  outlined  above,  the  Con¬ 
stitution  is  made  the  test — as,  of  course,  it  must  be — 
to  determine  whether  the  accused  be  entitled  to  a  jury 
trial.  Article  III,  §  2,  cl.  3,  of  the  Constitution  provides 
that  “  The  trial  of  all  crimes,  except  in  cases  of  impeach¬ 
ment,  shall  be  by  jury.”  This  provision  is  to  be  inter¬ 
preted  in  the  light  of  the  common  law,  according  to  which 
petty  offenses  might  be  proceeded  against  summarily  be¬ 
fore  a  magistrate  sitting  without  a  jury.  See  Callan  v. 
Wilson,  127  U.  S.  540,  557.  That  there  may  be  many 
offenses-  called  “  petty  offenses  ”  which  do  not  rise  to  the 


63 


DISTRICT  OF  COLUMBIA  v.  COLTS. 

Opinion  of  the  Court. 


73 


degree  of  crimes  within  the  meaning  of  Article  III,  and 
in  respect  of  which  Congress  may  dispense  with  a  jury 
trial,  is  settled.  Schick  v.  United  States,  195  U.  S.  65. 
And  see  Natal  v.  Louisiana,  139  U.  S.  621,  624;  Lawton  v. 
Steele,  152  U.  S.  133,  141 ;  State  v.  Rodgers,  91  N.  J.  L. 
212,  214. 

Whether  a  given  offense  is  to  be  classed  as  a  crime, 
so  as  to  require  a  jury  trial,  or  as  a  petty  offense,  triable 
summarily  without  a  jury,  depends  primarily  upon  the 
nature  of  the  offense.  The  offense  here  charged  is  not 
merely  malum  prohibitum,  but  in  its  very  nature  is  malum 
in  se.  It  was  an  indictable  offense  at  common  law,  United 
States  v.  John  Hart,  1  Pet.  C.  C.  390,  392,  when  horses, 
instead  of  gasoline,  constituted  the  motive  power.  The 
New  Jersey  Court  of  Errors  and  Appeals,  in  State  v. 
Rodgers,  supra,  has  discussed  the  distinction  between 
traffic  offenses  of  a  petty  character,  subject  to  summary 
proceedings  without  indictment  and  trial  by  jury,  and 
those  of  a  serious  character,  amounting  to  public  nuisance 
indictable  at  common  law;  and  its  examination  of  the 
subject  makes  clear  that  the  offense  now  under  review 
is  of  the  latter  character. 

An  automobile  is,  potentially,  a  dangerous  instrumen¬ 
tality,  as  the  appalling  number  of  fatalities  brought  about 
every  day  by  its  operation  bear  distressing  witness.  To 
drive  such  an  instrumentality  through  the  public  streets 
of  a  city  so  recklessly  “  as  to  endanger  property  and  in¬ 
dividuals  ”  is  an  act  of  such  obvious  depravity  that  to 
characterize  it  as  a  petty  offense  would  be  to  shock  the 
general  moral  sense.  If  the  act  of  the  respondent  de¬ 
scribed  in  the  information  had  culminated  in  the  death 
of  a  human  being,  respondent  would  have  been  subject 
to  indictment  for  some  degree  of  felonious  homicide.  Nash 
v.  United  States,  229  U.  S.  373,  377;  1  Whar.  Cr.  Law, 
§§  343  et  seq.,  353-356;  1  Bish.  New  Cr.  Law,  §  313  et 
seq.;  Story  v.  United  States,  16  F.  (2d)  342,  344;  State  v. 
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Campbell ,  82  Conn.  671,  677;  Mercer  v.  Corbin ,  117  Ind. 
450;  Belk  et  al.  v.  People,  125  Ill.  584,  589-590;  Kennedy 
v.  Way,  Bright.  (Pa.)  186, 188.  Such  an  act  properly  can¬ 
not  be  described  otherwise  than  as  a  grave  offense — a 
crime  within  the  meaning  of  the  third  Article  of  the  Con¬ 
stitution — and  as  such  within  the  constitutional  guarantee 
of  trial  by  jury. 

Judgment  affirmed. 
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appeals  from  the  district  court  of  the  united  states 

FOR  THE  WESTERN  DISTRICT  OF  MISSOURI. 

Nos.  44  and  45.  Argued  October  20,  1930. — Decided  November  24, 

1930. 

1.  In  fixing  divisions  of  joint  rates  under  §  15  (6)  of  the  Interstate 
Commerce  Act,  the  facts  specified  in  that  section,  and  others  neces¬ 
sarily  or  properly  to  be  taken  into  account,  are  to  be  considered 
having  regard  to  the  duty  of  the  Commission  under  §  15  a  (2)  to 
establish  and  adjust  rates  so  that  the  carriers  as  a  whole,  in  each 
rate  group  or  territory  that  the  Commission  may  designate,  will, 
under  management  and  expenditures  such  as  are  there  specified, 
earn  as  nearly  as  may  be  a  fair  return  upon  the  aggregate  value 
of  their  operating  property.  P.  82 

2.  Section  15  (6)  requires  the  Commission  to  consider  the  condition 
of  each  carrier  and  to  determine  whether  the  division  of  each 
joint  rate  is  unreasonable,  or  otherwise  repugnant  to  the  specified 
standards,  and  what  division  will  for  the  future  be  just,  reasonable 
and  equitable;  the  Commission  may  not  change  an  existing  division 
unless  it  finds  that  division  unjust  or  unreasonable.  Id. 

3.  But  the  Commission  need  not  under  all  circumstances  take  spe¬ 
cific  evidence  as  to  each  rate  of  every  carrier.  When  considering 
divisions  of  numerous  joint  rates  applicable  to  traffic  passing 
through  gateways  between  different  territories,  the  Commission 
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may  make  the  required  determinations  and  establish  the  bases 
for  divisions  between  groups  of  carriers  in  the  respective  territories 
upon  evidence  which  it  reasonably  may  deem  typical  and  to  have 
sufficient  probative  weight  to  justify  the  necessary  findings  and 
the  order  in  respect  of  each  rate.  That  is  to  say,  such  typical 
evidence  may  sufficiently  disclose  the  facts  necessary  to  enable 
the  Commission  duly  to  consider  the  divisions  of  each  joint  rate 
to  be  received  by  every  carrier.  P.  82. 

4.  Where  the  evidence  before  the  Commission  is  sufficient  to  dis¬ 
close,  as  to  each  carrier,  all  the  facts  specified  in  §  15  (6)  and  to 
furnish  an  adequate  and  reasonable  basis  for  the  proper  division 
of  each  of  the  joint  rates  applicable  to  the  traffic  involved,  the 
mere  fact  that  carriers  and  divisions  were  dealt  with  on  an  aver¬ 
age  or  group  basis  does  not  indicate  that  the  Commission  did  not 
properly  consider  each  carrier  and  rate,  or  that  it  did  not  duly 
take  into  account  the  facts  specified  in  §  15  (6),  or  that  it  failed 
to  obey  the  statute  in  any  respect.  P.  83. 

5.  General  statements  in  the  reports  of  the  Commission  to  the  effect 
that,  in  reaching  its  conclusions,  it  considered  all  the  pertinent 
evidence,  add  nothing  to  the  prirna  facie  presumption  that  generally 
attends  its  determinations.  P.  86. 

6.  In  support  of  an  order  dividing  joint  rates  as  between  two  terri¬ 
torial  groups  of  carriers  on  the  basis  of  the  general  mean  of  the 
conditions  of  the  several  carriers  constituting  each  group,  the  re¬ 
ports  of  the  Commission  showed  that  its  findings  as  to  average 
group  conditions  taken  as  a  whole  were  sustained  by  the  evidence, 
but  there  was  other  evidence  before  it  showing,  as  between  indi¬ 
vidual  carriers  in  each  group,  so  wide  a  range  of  rates  of  return 
that,  if  approximate  similarity  in  that  respect  was  essential  to  the 
order,  its  basis  could  not  be  sustained.  Held. 

(1)  The  failure  of  the  Commission  specifically  to  report  the 
facts  and  give  the  reasons  upon  which  it  justified  the  use  of  the 
average  or  group  basis  is  condemned.  Complete  statements  by  the 
Commission  showing  the  grounds  upon  which  it  rests  its  determi¬ 
nations  in  cases  like  this  are  quite  as  necessary  as  opinions  of  lower 
courts  setting  forth  the  reasons  for  their  decisions  in  analogous 
cases;  and  this  Court  has  recently  emphasized  their  duty  fully  to 
state  the  ground  on  which  they  act.  P.  86. 

(2)  Failure  in  this  was  not  excused  by  the  fact  that  the  car¬ 
riers  presented  evidence  on  a  group  basis  or  by  omission  of  car¬ 
riers,  in  their  petition  for  rehearing,  to  object  to  the  use  of 
averages.  P.  87. 
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(3)  A  sound  basis  for  a  rule  or  formula  prescribing  the  divi¬ 
sions  is  essential  to  compliance  with  the  Act,  and  carriers  suing 
to  set  the  order  aside  upon  the  ground  that  the  divisions  are  un¬ 
reasonable  are  not  estopped  from  assailing  the  averages  or  groups 
adopted.  P.  87. 

7.  The  evidence  in  this  case  leads  to  the  opinion  that,  notwithstand¬ 
ing  the  wide  differences  in  rates  of  return  between  carriers,  the 
basis  adopted  will  not,  on  that  account,  result  in  unjust  and 
unreasonable  divisions.  Id. 

8.  In  a  suit  to  set  aside  an  order  of  the  Commission  fixing  divisions 
of  joint  rates,  a  contention  that  the  prescribed  divisions  are  con¬ 
fiscatory,  in  violation  of  the  Fifth  Amendment,  has  no  foundation 
in  the  record  if  there  is  no  allegation  in  the  complaint,  or  evidence 
to  show,  that  any  division  to  any  of  the  complaining  carriers  will 
not  yield  a  sum  equal  to  the  operating  expenses  chargeable  to  the 
service  covered  by  it  plus  a  reasonable  return  on  the  property 
value  fairly  attributable  to  that  service.  P.  88. 

9.  Joint  rates  between  eastern  and  southwestern  points  were  subject 
to  an  established  primary  division  at  points  on*  the  Mississippi 
River.  In  a  proceeding  under  §  15  (6),  the  Commission  sought  to 
make  just  subdivisions  of  revenues  on  transportation  west  of  the 
river,  assuming  the  validity  of  the  joint  rates  and  the  primary  divi¬ 
sions.  Held  that  carriers  which  were  parties  to  the  joint  rates  but 
which  participated  only  in  the  transportation  and  revenues  east 
of  the  river,  need  not  be  made  parties  to  the  proceeding.  P.  89. 

10.  The  District  Court,  upon  dismissing  a  bill  by  carriers  to  annul 
an  order  of  the  Interstate  Commerce  Commission  fixing  divisions  of 
joint  rates,  has  authority  in  its  discretion  to  stay  the  enforcement 
of  the  prescribed  divisions  pending  appeal;  and  discretion  was 
not  abused  in  this  case.  Pp.  90-92. 

36  F.  (2d)  780,  affirmed. 

Appeals  from  a  decree  of  a  District  Court  of  three 
judges  dismissing  the  bill  in  a  suit  brought  by  carriers  to 
set  aside  an  order  of  the  Interstate  Commerce  Commis¬ 
sion  prescribing  divisions  of  joint  rates;  and  from  an  order 
staying  enforcement  of  the  divisions  until  determination 
here. 

Messrs.  F.  H.  Moore  and  Samuel  W.  Moore ,  with  whom 
Messrs.  W.  E.  Davis,  E.  T.  Miller,  M.  G.  Roberts,  J.  R. 
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Bell,  G.  H.  Muckley,  H.  H.  Larimore,  C.  S.  Burg ,  J.  R. 
Turney,  and  Robert  Thompson  were  on  the  brief,  for  the 
Southwestern  Lines. 

Mr.  E.  M.  Reidy,  with  whom  Solicitor  General  Thacher, 
Assistant  to  the  Attorney  General  O’Brian,  Messrs. 
Charles  H.  Weston,  Special  Assistant  to  the  Attorney 
General,  and  Daniel  W.  Knowlton  were  on  the  brief, 
for  the  United  States  and  the  Interstate  Commerce 
Commission. 

Mr.  Frank  H.  Towner,  with  whom  Messrs.  Silas  H. 
Strawn,  P.  F.  Gault,  K.  F.  Burgess,  Ralph  M.  Shaw,  J. 
Carter  Fort,  G.  M.  Swanstrom,  A.  H.  Lossow,  K.  L. 
Richmond,  and  L.  H.  Strasser  were  on  the  brief,  for  the 
Western  Trunk  Carriers. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

This  is  a  suit  brought  in  the  District  Court  for  the 
Western  District  of  Missouri  by  appellants,  carriers  in 
southwestern  territory,  against  the  United  States  to  annul 
and  set  aside  an  order  of  the  Interstate  Commerce  Com¬ 
mission  prescribing  divisions  of  joint  rates  applicable  to 
certain  freight  traffic  between  points  in  that  territory  and 
points  in.  western  trunk  line  territory  or  via  western  lines 
to  and  from  points  in  eastern  territory.  The  Commission 
and  certain  western  trunk  line  carriers  intervened.  The 
ease  was  tried  before  a  court  of  three  judges.  28  U.  S.  C., 
§  47.  It  sustained  the  order  and  dismissed  the  petition. 
36  F.  (2d)  789.  The  southwestern  lines  appealed.  28 
U.  S.  C.,  §  345  (4).  The  court  stayed  the  enforcement  of 
the  prescribed  divisions  until  determination  here.  The 
United  States  and  Interstate  Commerce  Commission 
appealed  from  that  order. 

The  Commission’s  order  complained  of  was  made  in  pro¬ 
ceedings,  instituted  October  8,  1923,  by  the  Commission 
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on  its  own  motion.  Its  report  defines  western  trunk  line 
territory  to  include  Iowa,  Minnesota,  Wisconsin,  the  Up¬ 
per  Peninsula  of  Michigan,  Illinois,  North  Dakota,  South 
Dakota,  and  that  part  of  Missouri  on  and  north  of  the 
main  line  of  the  Missouri  Pacific  between  Kansas  City  and 
St.  Louis;  it  defines  the  southwestern  territory  to  include 
Texas,  Arkansas,  Oklahoma,  that  part  of  Louisiana  west 
of  the  Mississippi  river,  and  so  much  of  Missouri  as  is 
south  of  the  above  mentioned  line  of  the  Missouri  Pacific. 

Twelve  western  trunk  lines  and  thirty- two  southwestern 
lines  were  parties  to  this  investigation.  The  former,  car¬ 
riers  in  that  territory  having  little  or  no  mileage  in  the 
southwest,  demanded  increases  and  were  by  the  Commis¬ 
sion  called  complainants ;  the  latter,  carriers  in  the  south¬ 
west  having  little  or  no  mileage  in  the  other  territory, 
merely  sought  to  retain  the  existing  divisions  and  were 
called  defendants.  The  Santa  Fe  and  Rock  Island,  named 
as  defendants,  have  important  lines  in  both  territories. 
The  former  regarded  itself  as  a  southwestern  carrier;  the 
latter  remained  neutral.  The  investigation  was  as  to  the 
reasonableness  of  divisions  of  joint  rates  on  freight  traffic 
between  points  on  lines  of  respondents  in  southwestern 
territory  and  points  on  lines  of  respondents  in  western 
trunk  line  territory  moving  through  Kansas  City  or  St. 
Louis  in  Missouri,  East  St.  Louis,  Cairo,  Gale  or  Thebes 
in  Illinois,  and  of  divisions  of  the  joint  rates  accruing 
to  respondents  on  traffic  moving  through  such  gateways 
between  such  points  in  southwestern  territory  and  points 
in  eastern  territory  that  lie  east  of  the  Illinois-Indiana 
state  line. 

The  Commission  made  a  report  (148  I.  C.  C.  457)  in 
which  among  other  things  it  found  (p.  477) : 

Existing  divisions  were  established  for  the  most  part 
about  35  years  ago  and  conform  to  no  logical  or  consistent 
basis.  They  are  considerably  more  favorable  to  the  west¬ 
ern  trunk  lines  in  case  of  oil  and  lumber  than  in  case  of 
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other  traffic.  Transportation  conditions  have  changed 
materially  since  most  of  the  divisions  were  established  and 
the  changes  have  benefited  the  southwestern  lines  more 
than  they  have  those  in  the  other  group.  And  the  trend 
is  distinctly  in  favor  of  the  former.  In  respect  of  density 
of  traffic,  transportation  conditions  are  more  favorable  in 
western  trunk  line  territory,  but  conditions  vary  in  dif¬ 
ferent  parts  of  that  territory  and  are  considerably  more 
favorable  in  Illinois  than  in  the  other  States  included  in 
that  region  and  are  progressively  less  favorable  from  east 
to  west.  The  difference  in  transportation  conditions  is 
reflected  in  the  level  of  rates  in  the  two  territories.  It 
is  not  possible  from  the  record  to  determine  just  what 
the  average  difference  is  but  it  appears  to  be  greater  than 
the  difference  in  average  transportation  conditions.  This 
is  particularly  true  of  the  class  rates  which  are  constructed 
upon  somewhat  different  theories  in  the  two  territories 
and  are  in  process  of  revision  in  the  western  trunk  line 
territory.  The  cost  of  operation  per  ton  mile  including 
all  expenses,  charges  and  a  fair  return  on  investment 
probably  does  not  average  as  much  as  20  per  cent  higher 
in  the  southwestern  territory  than  in  the  other  group. 
On  the  whole  the  financial  condition  of  the  western  trunk 
lines  is  not  as  good  as  that  of  the  southwestern  lines. 

The  report  continues  (p.  478) : 

“  The  divisions  here  in  issue  are  dealt  with  of  record 
on  a  group  basis.  They  are,  in  other  words,  the  divisions 
‘  in  the  aggregate  ’  north  and  south  of  the  gateways 
named,  and  no  question  is  raised  with  respect  to  the  divi¬ 
sions  of  individual  carriers.  In  our  opinion  the  divisions 
in  issue  are  not  just,  reasonable,  and  equitable.  Many 
of  them  are  unjust  to  complainants,  and  some  of  them  are 
unjust  to  defendants.  To  cure  their  defects,  they  must 
be  readjusted  upon  a  consistent  basis  which  will  as  nearly 
as  practicable  reflect,  in  the  light  of  all  the  facts  of  record, 
the  differing  conditions  in  the  two  territories.” 
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The  Commission  found  that  divisions  for  the  future 
should  be  made  as  follows:  The  joint  rates  applicable  to 
traffic  moving  to  or  from  points  in  Illinois  and  Wisconsin 
should  be  divided  in  the  proportions  that  the  first-class 
rate  on  the  southwestern  scale  for  the  length  of  haul 
south  of  the  gateway  and  80  per  cent,  of  such  rate  for  the 
length  of  haul  north  of  the  gateway,  respectively,  bear 
to  the  total  of  such  assumed  rates.  Similarly,  the  joint 
rates  on  traffic  to  or  from  other  points  in  western  trunk 
line  territory  should  be  divided  by  taking  for  the  northern 
haul  87  (instead  of  80)  per  cent,  of  such  assumed  rate. 
The  western  trunk  lines’  share  of  joint  rates  applicable  on 
the  traffic  to  or  from  points  in  the  territory  east  of  the 
Illinois-Indiana  line  should  be  determined  in  like  manner 
on  the  basis  of  80  per  cent,  of  the  assumed  rate  for  the 
northern  haul  and  by  deducting  10  cents  from  that  por¬ 
tion.  Where  differentials  are  used  in  the  construction  of 
the  joint  rates,  they  should  be  deducted  before  prorating 
and  added  to  the  division  accruing  to  the  carriers  in  the 
region  where  they  apply.  These  rules  or  formulas  were 
made  subject  to  some  exceptions  which  need  not  be  given. 

The  report  states  that  the  assumed  rates  are  intended 
to  reflect  general  differences  in  transportation  conditions. 
The  factor  of  80  per  cent,  gives  the  southwestern  carriers 
an  advantage  of  25  per  cent.,  and  the  use  of  87  per  cent, 
makes  a  difference  in  their  favor  of  about  15  per  cent. 
The  Commission  found  that  complexity  in  the  bases  to 
be  employed  is  not  desirable,  that  the  differentiation  pro¬ 
vided  for  would  produce  sufficiently  accurate  and  reason¬ 
able  results  and  that  divisions  made  in  the  manner  speci¬ 
fied  will  for  the  future  be  just,  reasonable  and  equitable. 

The  southwestern  lines  presented  a  petition  for  rehear¬ 
ing  which  was  denied.  But  the  Commission  made  an  addi¬ 
tional  report,  156  I.  C.  C.  94,  and  modified  its  findings 
as  to  joint  rates  applicable  to  traffic  to  and  from  points 
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in  Illinois  and  Wisconsin  or  in  the  eastern  territory  by 
changing  the  factor  attributable  to  the  haul  north  of 
the  gateways  other  than  Kansas  City  from  80  to  75  per 
cent,  of  the  assumed  rate,  and  by  increasing  from  10  cents 
to  15  cents  the  amount  to  be  deducted  from  the  western 
lines’  proportion  of  joint  rates  applicable  to  and  from 
points  in  eastern  territory. 

On  the  same  day  that  it  announced  its  second  report, 
June  10,  1929,  the  Commission  made  the  order.  As  to 
the  joint  rates  in  question,  it  directs  that  the  “  just, 
reasonable  and  equitable  divisions  in  the  aggregate  north 
and  south  of  said  gateways  ”  shall  be  made  in  accordance 
with  the  findings  and  formulas  above  mentioned.  Divi¬ 
sions  made  on  the  bases  prescribed,  while  decreasing  the 
western  trunk  lines’  shares  on  some  shipments,  will  in¬ 
crease  them  on  many  more,  and  it  is  estimated  that  the 
order  will  operate  to  give  those  lines  about  $3,000,000  an¬ 
nually,  over  and  above  what  would  be  yielded  to  them 
under  existing  divisions.  This  is  much  less  than  one  per 
cent,  of  the  total  freight  operating  revenues  of  the  south¬ 
western  carriers. 

The  appellants  contend  that  the  Act  requires  the  Com¬ 
mission  to  determine  the  divisions  of  each  carrier  upon  a 
consideration  of  its  own  rights  and  needs,  and  does  not 
authorize  the  Commission  to  base  its  order  upon  group 
conditions  or  upon  average  conditions  in  the  group. 

Section  15  (6)  provides  that  whenever,  after  full  hear¬ 
ing,  the  Commission  is  of  opinion  that  divisions  of  joint 
rates  are  or  will  be  unjust,  unreasonable,  inequitable  or 
unduly  preferential  or  prejudicial  as  between  parties 
thereto,  the  Commission  shall  by  order  prescribe  the  just, 
reasonable  and  equitable  divisions  thereof  to  be  received 
by  the  several  carriers.  “  In  so  prescribing  and  determin¬ 
ing  the  divisions  of  joint  rates,  fares  and  charges,  the 
Commission  shall  give  due  consideration,  among  other 
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things,  to  the  efficiency  with  which  the  carriers  concerned 
are  operated,  the  amount  of  revenue  required  to  pay  their 
respective  operating  expenses,  taxes,  and  a  fair  return  on 
their  railway  property  held  for  and  used  in  the  service 
of  transportation,  and  the  importance  to  the  public  of  the 
transportation  services  of  such  carriers;  and  also  whether 
any  particular  participating  carrier  is  an  originating,  inter¬ 
mediate,  or  delivering  line,  and  any  other  fact  or  circum¬ 
stance  which  would  ordinarily,  without  regard  to  the 
mileage  haul,  entitle  one  carrier  to  a  greater  or  less  pro¬ 
portion  than  another  carrier  of  the  joint  rate,  fare  or 
charge.”  49  U.  S.  C.,  §  15  (6). 

The  facts  specified  above  and  others  necessarily  or  prop¬ 
erly  to  be  taken  into  account  are  to  be  considered  having 
regard  to  the  duty  of  the  Commission,  §  15a  (2),  to  estab¬ 
lish  and  adjust  rates  so'that  the  carriers  as  a  whole  in  each 
rate  group  or  territory  that  the  Commission  may  designate 
will,  under  management  and  expenditures  such  as  are 
there  specified,  earn  as  nearly  as  may  be  a  fair  return  upon 
the  aggregate  value  of  their  operating  property. 

The  Commission  by  §  15  (6)  is  required  to  consider  the 
condition  of  each  carrier  and  to  determine  whether  the 
division  of  each  joint  rate  is  unreasonable  or  otherwise 
repugnant  to  the  specified  standards  and  what  division 
will  for  the  future  be  just,  reasonable  and  equitable. 
United  States  v.  Abilene  &  So.  Ry.  Co.,  265  U.  S.  274, 
291.  The  Commission  may  not  change  an  existing  divi¬ 
sion  unless  it  finds  that  division  unjust  or  unreasonable. 
Brimstone  R.  R.  Co.  v.  United  States,  276  U.  S.  104,  115. 
Cf.  Interstate  Commerce  Commission  v.  Louisville  & 
Nashville  R.  R.,  227  U.  S.  88,  92.  But  it  need  not  under 
all  circumstances  take  specific  evidence  as  to  each  rate 
of  every  carrier.  When  considering  divisions  of  numer¬ 
ous  joint  rates  applicable  to  traffic  passing  through  gate¬ 
ways  between  different  territories  the  Commission  may 
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make  the  required  determinations  and  establish  the  bases 
for  divisions  between  groups  of  carriers  in  the  respective 
territories  upon  evidence  which  it  reasonably  may  deem 
typical  and  to  have  sufficient  probative  weight  to  justify 
the  necessary  findings  and  the  order  in  respect  of  each 
rate.  That  is  to  say,  such  typical  evidence  may  sufficiently 
disclose  the  facts  necessary  to  enable  the  Commission  duly 
to  consider  the  divisions  of  each  joint  rate  to  be  received 
by  every  carrier.  New  England  Divisions  Case,  261  U.  S. 
184,  191,  196,  199.  Brimstone  R.  R.  Co.  v.  United  States, 
su-pra,  116. 

The  evidence  before  the  Commission  is  sufficient  to  dis¬ 
close  as  to  each  carrier  all  the  facts  specified  in  §  15  (6) 
and  to  furnish  an  adequate  and  reasonable  basis  for  the 
proper  division  of  each  of  the  joint  rates  applicable  to  the 
traffic  here  involved.  The  mere  fact  that  carriers  and 
divisions  were  dealt  with  on  an  average  or  group  basis 
does  not  indicate  that  the  Commission  did  not  properly 
consider  each  carrier  and  rate  or  that  it  did  not  duly  take 
into  account  the  facts  specified  in  §  15  (6)  or  that  it  failed 
to  obey  the  statute  in  any  respect. 

Appellants  assert  that  the  order  is  based  solely  upon  a 
comparison  of  average  conditions  of  widely  dissimilar 
carriers  comprising  each  group  and  that  its  enforcement 
will  bring  about  divisions  so  unjust  and  arbitrary  as  to  be 
beyond  the  Commission’s  power.  They  show  by  the  rec¬ 
ord  that  in  each  group  there  are  carriers  that  earn  little 
or  no  return,  others  that  earn  substantial  amounts  and 
some  that  make  relatively  high  returns.  They  strongly 
emphasize  that  the  prescribed  divisions  will  operate  in 
some  instances  to  transfer  substantial  sums  from  very 
weak  carriers  in  southwestern  territory  to  prosperous  ones 
in  western  territory,  and  insist  that  mere  comparison  of 
returns  demonstrates  that  divisions  on  a  group  basis  will 
be  unjust  and  arbitrary.  It  seems  to  us  that  the  table 
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included  in  the  first  report  (p.  476),  and  others  received 
in  evidence  1  show  as  between  individual  carriers  in  each 

1  The  Commission  found  that  rates,  of  return  for  individual  carriers, 
namely,  the  principal  Chicago-St.  Louis  and  Chicago-Kansas  City 
lines  and  the  prominent  southwestern  lines,  were  as  follows  in  1922  to 
1925,  inclusive: 


1922 

1923 

1924 

1925 

Per 

Per 

Per 

Per 

Western  Trunk  Lines: 

Cent 

Cent 

Cent 

Cent 

Chicago  &  Alton . 

. .  1. 05 

3.59 

2.86 

2.87 

C.  &  E.  I . 

3.82 

1.62 

2. 37 

C.  B.  &  Q . 

..  4.52 

4. 29 

4.80 

4. 60 

C.  G.  W . 

.19 

1.54 

1.59 

1.48 

C.  M.  &  St.  P . 

..  1.90 

2.81 

2. 57 

2.27 

Illinois  Central . 

5. 17 

4. 76 

4. 76 

Wabash . 

3.84 

3.85 

4.84 

'Southwestern  Lines: 

A.  T.  &  S.  F . 

. .  4. 61 

5.17 

4.63 

5. 16 

G.  C.  &  S.  F . 

5. 67 

9.04 

7.  55 

H.  &  T.  C . 

4.44 

5.28 

4.33 

H.  E.  &  W.  -T . 

1.75 

1.91 

7.21 

I.  G.  N . 

4. 98 

5.63 

4. 52 

K.  C.  M.  &  0 . 

.  22  Deficit 

.24 

K.  C.  M.  &  0.  of  Texas . 

. .  Deficit  Deficit 

2.41 

.47 

K.  C.  S . 

2.60 

2. 85 

3.49 

M.  K.  T . 

3.78 

4.29 

4.96 

M.  K.  T.  of  Texas . 

..  1.63 

1.56 

5.03 

3.28 

Mo.  Pac . 

2.21 

3.81 

4. 14 

St.  L.  S.  F . 

4. 72 

5.05 

5.23 

St.  L.  S.  W . 

7.44 

4.97 

4.81 

St.  L.  S.  W.  of  Texas . 

. .  Deficit  Deficit 

1.33 

1.46 

Texas  &  Pacific . . 

3.84 

4. 15 

4.11 

The  appellants  in  their  brief  suggest  that  the  record  shows  similar 

data  as  to  other  carriers  who 

were  respondents  before  the  Com- 

mission: 

1922 

-Rate  of  Return- 
1923  1924 

1925 

Per 

Per 

Per 

Per 

Western  trunk  line  respondents: 

Cent 

Cent 

Cent 

Cetot 

Chicago  &  Northwestern  Ry.  Co. . .  3.47 

3.04 

3.23 

4. 14 

Chi.,  St.  P.,  Mpls.  &  Omaha. . 

.  4. 11 

3.32 

3.73 

3.46 
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group  so  wide  a  range  of  rates  of  return  that,  if  approxi¬ 
mate  similarity  in  that  respect  is  essential  to  the  order, 
its  basis  cannot  be  sustained. 

“  Average  ”  as  used  in  the  report  manifestly  is  not  in¬ 
tended  to  refer  to  an  arithmetical  calculation,  the  quo- 


-  Rate  of  Return  • 

1922 

1923 

1924 

1925 

Western  trunk  line  respondents — Con. 

Per 

Per 

Per 

Per 

Minneapolis  &  St.  Louis . 

1.32 

1.22  Deficit 

.36 

Mpls.,  St.  P.  &  S.  Ste.  Marie . 

3.31 

3.75 

3.04 

4. 10 

Q.,  O.  &  K.  C.  R.  R . 

Deficit 

Deficit 

Deficit  Deficit 

Southwestern  respondents ; 

Gulf  Coast  Lines . 

6.85 

8.52 

9.68 

9.79 

The  Beaumont,  Sour  Lake  & 

West.  Ry.  Co. 

New  Orleans,  Tex.  &  Mexico  Ry. 

Co. 

St.  Louis,  Brownsville  &  Mex. 

Ry.  Co. 

Ft.  Worth  &  Denver  City  Ry.  Co. .  7.40  8.63  10.52  9. 19 

Sou.  Pac.  Lines  in  Tex.  and  La _  2.35  2.43  3.97  3.27 

Galveston,  Harrisburg  &  S.  A. 

Ry.  Co. 

Houston  &  Shreveport  R.  R.  Co. 

Louisiana  Western  R.  R.  Co. 

Morgan’s  La.  &  Tex.  R.  R.  & 

S.  S.  Co. 


Texas  &  New  Orleans  R.  R.  Co. 
*Houston  &  Tex.  Central  R.  R.  Co. 
*Houston  East  &  West  Tex.  R.  R. 
Co. 

Kansas,  Okla.  &  Gulf  Ry.  Co . 

Louisiana  Ry.  &  Navigation  Co. . . . 
San  Antonio  &  Aransas  Pass  Ry. . . 
Vicksburg,  Shreveport  &  Pacific... 


2.80  1.31  .17  Deficit 

.39  Deficit  Deficit  Deficit 

.95  3.12  2.71 *  ** 

3.39  6.16  4.00  5.01 


*The  rates  of  return  of  the  Houston  &  Texas  Central  R.  R.  Co.  and 
Houston  East  &  West  Texas  R.  R.  Co.  were  shown  in  the  Commis¬ 
sion’s  table,  but  the  rates  of  return  for  the  other  respondents  which 
form  parts  of  the  Southern  Pacific  System  were  excluded. 

**Included  as  part  of  Southern  Pacific  Lines  in  1925. 
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tient  of  a  sum  divided  by  the  number  of  its  terms.  It  is 
rather  to  be  understood  as  an  estimated  general  mean  of 
the  conditions  of  the  several  carriers  constituting  each 
group  arrived  at  by  the  exercise  of  judgment  upon  the 
facts  shown  by  the  evidence.  The  reports  satisfactorily 
show  that  the  findings  as  to  average  group  conditions 
taken  as  a  whole  are  sustained  by  substantial  and  persua¬ 
sive  evidence.  But  they  do  not  deal  with  the  important 
question  whether,  under  the  evidence  and  having  regard 
to  the  wide  dissimilarities  between  rates  of  return  earned 
by  individual  carriers  in  each  territory,  the  use  of  the 
average  or  group  basis  is  justified  and  whether  it  will  pro¬ 
duce  unreasonable  divisions.  The  general  statements  in 
the  reports  to  the  effect  that  the  Commission  in  reaching 
its  conclusions  considered  all  the  pertinent  evidence  add 
nothing  to  the  prima  facie  presumption  that  generally 
attends  determinations  of  the  Commission.  Bluefield  Co. 
v.  Public  Service  Commission,  262  U.  S.  679,  688-689. 

The  Commission’s  failure  specifically  to  report  the  facts 
and  give  the  reasons  on  which  it  concluded  that  under 
the  circumstances  the  use  of  the  average  or  group  basis 
is  justified  leaves  the  parties  in  doubt  as  to  a  matter 
essential  to  the  case  and  imposes  unnecessary  work  upon 
the  courts  called  upon  to  consider  the  validity  of  the  order. 
Complete  statements  by  the  Commission  showing  the 
grounds  upon  which  its  determinations  rest  are  quite  as 
necessary  as  are  opinions  of  lower  courts  setting  forth 
the  reasons  on  which  they  base  their  decisions  in  cases 
analogous  to  this.  Wichita  R.  R.  v.  Public  Utilities  Com¬ 
mission,  260  U.  S.  48,  58.  And  we  have  recently  em¬ 
phasized  the  duty  of  such  courts  fully  to  state  the  grounds 
upon  which  they  act.  Virginian  Ry.  v.  United  States,  272 
U.  S.  658,  675.  Lawrence  v.  St.  Louis-San  Francisco  Ry., 
274  U.  S.  5S8,  591-592.  Arkansas  Commission  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  274  U.  S.  597,  603.  Hammond  v. 
Schappi  Bus  Line,  275  U.  S.  164,  171.  Cleveland,  C.,  C. 
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&  St.  L.  Ry.  v.  United  States,  275  U.  S.  404,  414.  Balti¬ 
more  &  Ohio  R.  Co.  v.  United  States,  279  U.  S.  781,  787. 
And  the  Commission  is  not  excused  by  the  fact  that  the 
carriers  presented  evidence  on  a  group  basis  or  by  the 
omission  of  the  southwestern  lines  in  their  petition  for  a 
rehearing  to  object  to  the  use  of  averages.  The  proceed¬ 
ings  before  the  Commission  were  for  the  determination  of 
what  divisions  are  and  for  the  future  will  be  reasonable. 
Here  the  issue  is  whether  the  Commission’s  amended  de¬ 
terminations  and  the  order  based  on  them  are  valid.  Ap¬ 
pellants  are  not  estopped  from  assailing  the  averages  or 
groups  adopted.  A  sound  basis  for  the  rule  or  formula 
prescribing  the  divisions  is  essential  to  compliance  with 
the  Act. 

With  this  criticism  of  the  reports,  we  turn  to  what  is 
shown  by  the  record.  A.  study  of  the  facts  that  may  be 
gleaned  from  the  latter  leads  to  the  opinion  that,  not¬ 
withstanding  the  wide  differences  in  rates  of  return  be¬ 
tween  carriers  the  basis  adopted  will  not,  at  least  on  that 
account,  result  in  unjust  and  unreasonable  divisions.  The 
Commission  must  consider  the  financial  condition  of  the 
carriers  but  it  is  not  required  to  make  that  the  only  test. 
And  it  did  not  take  the  average  of  the  rates  of  return 
as  the  sole  or  principal  factor  for  making  the  divisions. 
As  to  each  carrier,  operating  and  other  conditions  were 
shown  and  presumably  considered  by  the  Commission 
in  deciding  whether  average  or  group  conditions  might 
appropriately  be  used.  It  is  not  shown  that  the  order 
will  require  any  service  to  be  rendered  at  less  than  cost. 
It  is  impossible  to  make  divisions  that  will  yield  the  same 
rate  of  profit  to  each  carrier  or  upon  every  commodity 
or  shipment  moved  by  it.  The  average  cost  of  service 
was  apparently  given  much  weight.  It  is  not  suggested 
that  the  operating  expenses  of  each  carrier  attributable 
to  the  traffic  in  question  vary  as  does  its  rate  of  return 
on  its  business  as  a  whole.  Nor  does  it  appear  that  the 
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carriers  having  the  highest  rates  of  return  from  their  total 
business  or  from  that  in  the  territory  in  yvhich  they  be¬ 
long,  move  the  traffic  in  question  at'  comparatively  low 
costs.  Returns  from  total  business  of  a  carrier  and  the 
cost  of  handling  the  traffic  covered  by  the  joint  rates  are 
not  dependent  upon  the  same  facts;  the  relation  between 
them  is  slight  and  remote.  For  aught  that  appears  the 
carriers  having  little  or  no  return  on  their  total  business 
may  move  the  traffic  in  question  at  low  costs  and  realize 
a  satisfactory  percentage  of  profit  on  that  part  of  their 
business. 

Other  things  being  equal,  divisions  made  on  the  mileage 
basis  will  be  the  same  as  those  made  on  the  basis  of  rela¬ 
tive  costs.  The  Commission  found  that  existing  divisions 
give  southwestern  lines  over  30  per  cent,  more  than  their 
mileage  prorate  and  the  order  leaves  them  substantially 
more  than  would  divisions  on  that  basis.  This  indicates 
that  the  Commission  considered  the  relatively  high  costs 
at  which  the  southwestern  lines,  or  some  of  them,  moved 
the  traffic  in  question.  The  fact  that  average  conditions 
affecting  cost  of  transportation  in  the  two  groups  have 
changed  and  are  still  growing  more  favorable  to  the  south¬ 
western  lines  tends  to  justify  a  reduction  of  their  existing 
divisions.  The  greater  density  found  in  western  trunk 
line  territory  makes  for  lower  costs,  and  that  is  shown 
to  have  been  taken  into  account.  Appellants  have  not 
sustained  their  contention. 

Appellants  claim  that  the  Commission’s  order,  if  en¬ 
forced,  will  operate  to  deprive  them  of  their  property 
without  due  process  of  law  in  violation  of  the  Fifth 
Amendment  to  the  Constitution. 

It  is  well-established  by  the  decisions  of  this  court  that, 
in  order  to  invoke  such  constitutional  protection,  the  facts 
relied  upon  to  prevent  enforcement  of  rates  prescribed  by 
governmental  authority  must  be  specifically  alleged  and 
from  them  it  must  clearly  appear  that  the  enforcement 
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of  the  measure  complained  of  will  necessarily  deny  to 
th*e  utility  the  just  compensation  safeguarded  to  it  by 
the  Constitution.  Aetna  Insurance  Co.  v.  Hyde,  275 
U.  S.  440,  447-8,  and  cases  cited.  Here  the  joint  rates 
themselves  are  not  assailed  as  too  low,  but  the  claim 
is  that  the  prescribed  divisions  are  confiscatory.  The 
same  rules  as  to  pleading  and  proof  apply  to  orders 
prescribing  divisions  as  to  laws  fixing  rates.  There  is  no 
allegation  in  the  complaint,  or  evidence  in  the  record 
to  show,  that  any  division  to  any  of  the  appellants  will 
not  yield  operating  expenses  chargeable  to  the  service 
covered  by  it  plus  a  reasonable  return  on  property  value 
fairly  attributable  to  that  service.  There  is  no  foundation 
in  the  record  for  the  contention. 

Appellants  contend  that  the  provision  of  the  order  that 
applies  to  the  division  of  revenue  derived  from  traffic 
between  points  in  the  eastern  territory  and  points  in  the 
southwestern  territory  is  unlawful  because  the  eastern 
carriers  were  not  before  the  Commission  and  for  lack  of 
evidence  to  show  whether  the  divisions  received  by  them 
are  just. 

Section  15  (6)  empowers  the  Commission  to  determine 
and  prescribe  divisions  of  joint  rates  “  as  between  the  car¬ 
riers  parties  thereto  ”  and  requires  it  when  so  doing  to 
consider  the  condition  and  needs  of  each  participating 
carrier.  The  eastern  carriers  are  parties  to  the  joint  rates 
covering  the  whole  movement.  The  reasonableness  of 
such  rates  is  not  involved.  Every  carrier,  and  there  may 
be  many,  participating  in  the  haul  is  entitled  to  its  just 
share.  The  record,  and  especially  testimony  given  in  the 
District  Court,  shows  that  there  is  and  long  has  been  a 
primary  division  of  such  joint  rates,  one  part  for  the  car¬ 
riers  participating  in  transportation  east  of  the  Missis¬ 
sippi  river  and  the  other  part  for  those  hauling  to  or  from 
that  point.  Cf.  Terminal  R.  R.  Assn.  v.  United  States, 
266  U.  S.  17,  30.  The  proceedings  here  under  considera- 
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tion  involve  only  the  subdivision  of  that  part  of  the  rev¬ 
enue  accruing  to  southwestern  lines  and  western  trunk 
lines  for  service  performed  west  of  the  “  breaking  ”  point 
at  Mississippi  river  crossings.  The  eastern  carriers  are 
not  at  all  concerned  in  this  subdivision.  In  proceedings 
concerning  subdivisions  of  revenues  assigned  to  the  western 
part  of  the  service,  it  is  competent  for  the  Commission 
to  assume  validity  of  the  joint  rates,  their  primary  divi¬ 
sions  and  the  subdivisions  to  cover  the  haul  east  of  the 
river.  The  Act  does  not  require  all  questions  concerning 
all  divisions  of  such  joint  rates  to  be  determined  in  one 
proceeding.  United  States  v.  Abilene  &  So.  Ry.  Co., 
supra,  282.  New  England  Divisions  Case,  supra,  201. 
There  was  no  defect  of  parties. 

In  their  brief  appellants  suggest  other  grounds  on  which 
they  claim  the  order  should  be  annulled.  But  we  think 
them  plainly  insufficient  to  warrant  reversal  and  that, 
in  view  of  what  already  has  been  shown  in  this  opinion, 
they  do  not  merit  separate  discussion. 

The  cross  appeal  was  taken  by  the  United  States  and 
the  Interstate  Commerce  Commission;  the  other  ap¬ 
pellees,  western  trunk  lines,  did  not  join  therein.  The 
investigation  was  pending  for  more  than  five  years  before 
the  first  report  was  announced,  December  10,  1928.  No 
order  was  then  made.  The  Commission  allowed  the  car¬ 
riers  60  days  within  which  to  agree  on  readjustments.  In 
the  report  on  rehearing,  June  10,  1929,  the  Commission 
characterized  the  issues  as  important  and  the  questions 
raised  as  relatively  new  and  difficult.  The  order  was 
made  on  the  same  day  to  take  effect  August  1,  1929.  Be¬ 
fore  that  date  this  suit  was  commenced,  and  the  Com¬ 
mission  postponed  the  taking  effect  of  the  order  until 
December  1,  1929.  In  the  meantime  the  case  was  tried 
and  decided.  It  is  clear  that  the  Commission  did  not  find 
that  any  emergency  existed. 
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The  decree  dismissing  the  case  was  entered  November 
27,  petition  for  appeal  was  filed  that  day  and  allowed 
November  30.  Appellants  applied  for  a  stay.  The  time 
elapsing  between  the  decree  and  the  postponed  effective 
date  of  the  Commission’s  order  was  not  sufficient  to  per¬ 
mit  the  giving  of  notice  to  appellees.  The  court  found 
that  novel  and  important  questions  concerning  which 
there  was  serious  doubt  were  presented  by  the  assignment 
of  errors;  that  if  appellants,  pending  the  appeal,  paid 
the  prescribed  divisions  and  the  order  finally  should  be 
annulled  they  would  be  in  danger  of  not  being  able  to 
recover  back  the  amounts  in  excess  of  existing  divisions 
because  of  the  financial  condition  of  some  of  the  western 
trunk  line  carriers ;  that  as  the  prescribed  divisions  did  not 
apply  to  all  joint  rates  between  the  two  territories,  con¬ 
fusion  and  large  useless  expenditures  would  result  if  the 
order  were  enforced  pending  the  appeal  and  the  decree 
should  be  reversed;  that  the  public  interest  would  not 
suffer  in  any  manner  by  reason  of  the  stay  and  that  the 
rights  of  the  western  trunk  lines  could  be  protected  by 
bond.  The  stay  was  granted  on  appellants’  giving  a  bond 
for  $3,000,000  for  the  protection  of  the  carriers  to  whom 
the  order  required  payments  of  higher  divisions. 

Western  trunk  lines  applied  to  have  the  stay  vacated. 
After  hearing  and  consideration  of  the  showing  and  argu¬ 
ments  made  by  the  parties,  the  court  reaffirmed  its  earlier 
findings  and  conclusions  and  further  found  that  since  the 
court’s  decision  the  interested  carriers  including  appellants 
had  worked  diligently  to  establish  the  various  percent¬ 
ages  to  be  used  in  making  the  new  divisions  and  that  the 
work  could  not  be  completed  for  several  months.  After 
reviewing  the  situation  the  court  said  that  the  stay  if 
continued  in  force  would  operate  to  save  the  carriers 
much  labor  and  expense  whether  the  appeal  should  be 

successful  or  not. 
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Undoubtedly  the  court  had  authority  in  its  discretion, 
upon  entry  of  the  decree  dismissing  the  bill,  to  stay  the 
enforcement  of  the  prescribed  divisions  pending  appeal. 
Virginian  Ry.  v.  United  States,  supra,  669.  Omaha  & 
C.  B.  St.  Ry.  Co.  v.  Int.  Com.  Comm.,  222  U.  S.  582. 
Cumberland  Tel.  Co.  v.  Pub.  Serv.  Comm.,  260  U.  S.  212, 
219.  Cotting  v.  Kansas  City  Stockyards  Co.,  82  Fed.  850, 
857.  The  court  considered,  and  it  cannot  be  said  without 
reason,  that  the  questions  raised  by  the  assignments  of 
error  are  novel  and  doubtful.  Unlike  the  situation  pre¬ 
sented  in  Virginian  Ry.  v.  United  States,  supra,  postpone¬ 
ment  of  the  taking  effect  of  the  order  would  inflict  no 
loss  upon  the  public — producers,  shippers  or  consumers. 
It  would  not  unfavorably  affect  the  business  of  the  carriers 
and,  if  the  western  trunk  lines  should  ultimately  be  held 
entitled  to  the  higher  divisions,  they  could  be  protected 
by  bond.  We  think  it  clear  that  the  court  did  not  abuse 
its  discretion  in  granting  the  stay. 

The  decrees  are  affirmed. 


ALUMINUM  CASTINGS  COMPANY  v.  ROUTZAHN, 
INDIVIDUALLY  AND  AS  COLLECTOR  OF  IN¬ 
TERNAL  REVENUE. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

No.  7.  Argued  February  25,  1930.  Reargued  October  28,  29,  1930.— 
Decided  November  24,  1930. 

Title  III,  §  12  (a)  of  the  Revenue  Act  of  1916  provides  that  net 
income  and  profits  in  the  case  of  a  domestic  corporation '  shall 
be  ascertained  by  deducting  from  gross  income  expenses,  interest 
and  taxes  paid,  and  losses  sustained,  during  the  calendar  year; 
section  13  (b)  provides  that  the  return  in  every  case  shall  state 
such  data  as  are  appropriate  and  in  the  opinion  of  the  Commis¬ 
sioner  necessary  to  determine  the.  correctness  of  the  net  income 
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returned  and  to  carry  out  the  provisions  of  the  title;  and  §  13  (d) 
that  “A  corporation  .  .  .  keeping  accounts  upon  any  basis  other 
than  that  of  actual  receipts  and  disbursements,  unless  such  other 
basis  does  not  clearly  reflect  its  income,  may,  subject  to  regula¬ 
tions  made  by  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  make  its  return  upon 
the  basis  upon  which  its  accounts  are  kept,  in  which  case  the  tax 
shall  be  computed  upon  its  income  as  so  returned.”  A  Treasury 
ruling  with  respect  to  returns  under  §  12  (a)  and  13  (d)  contem¬ 
plated  that  income  and  authorized  deductions  should  be  computed 
and  accounted  for  on  the  same  basis  and  that  the  same  practice 
should  be  consistently  followed  year  after  year.  The  returns 
of  a  taxpayer  for  1916  and  1917  stated  that  they  were  made 
on  the  basis  of  actual  receipts  and  disbursements.  Each  return, 
however,  included  bills  and  accounts  receivable  and  payable  and 
employed  the  inventory  basis — a  practice  which  would  have  been 
authorized  by  Treasury  regulations  if  the  returns  had  been  gov¬ 
erned  by  earlier  Acts  which  contained  provisions  like  those  of 
§  12  (a),  supra,  but  which  lacked  the  new  provisions  of  §§  13  (b) 
and  13  (d).  A  munitions  tax,  which  accrued  in  1916,  and  was 
paid  in  1917,  was  deducted  by  the  taxpayer  under  §  12  (a),  in 
the  1917  return.  Held: 

1.  That  the  regulations  mentioned,  which  required  the  use  of 
inventories  in  proper  cases  and  permitted  the  deduction  of  ac¬ 
counts  payable  when  accounts  receivable  were  brought  into  the 
income  account,  were  supplementary  to  the  provisions  of  the  earlier 
Acts  and  do  not  have  the  effect  of  classifying  items  receivable  and 
payable  as  cash  receipts  and  disbursements  when  the  like  pro¬ 
visions  of  §  12  (a)  are  to  be  construed  with  the  new  provisions, 
§§  13  (d)  and  13  (b),  of  the  1916  Act.  P.  97. 

2.  Although  by  §  12  (a)  taxes  are  required  to  be  deducted  only 
in  the  year  when  paid,  §  13  (d),  in  the  light  of  its  legislative  his¬ 
tory,  plainly  indicates  that  the  returns  contemplated  by  it  are  to 
be  dealt  with  as  a  separate  class,  distinct  from  those  based  on 
actual  receipts  and  disbursements  alone  described  by  §  12  (a). 
Id. 

3.  The  filing  of  a  return  under  §  13  (d),  where  the  taxpayer 
is  able  to  comply  with  its  requirements,  is  optional  if  he  is  also 
able  to  prepare  a  return  on  the  basis  of  actual  receipts  and  dis¬ 
bursements;  but  if  true  income  cannot  be  arrived  at  on  the  latter 
basis,  the  return  must  be  filed  on  the  accrual  basis.  P.  98. 
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4.  A  taxpayer’s  declaration  in  his  income  tax  return  as  to  whether 
it  is  made  on  the  accrual  basis,  or  on  that  of  actual  receipts  and 
disbursements,  is  not  conclusive.  P.  99. 

5.  The  use  of  inventories,  and  the  inclusion  in  the  returns  of 
accrual  items  of  receipts  and  disbursements  appearing  on  the  tax¬ 
payer’s  books,  indicate  the  general  and  controlling  character  of 
the  account,  and  support  the  finding  of  the  trial  court  in  this  case 
that  books  and  returns  were  on  the  accrual  basis.  Id. 

6.  It  was  competent  for  the  Commissioner — the  record  not  dis¬ 
closing  that  the  taxpayer  offered  to  make  a  return  for  1917  on  the 
basis  of  actual  receipts  and  disbursements,  or  could  do  so — to 
correct  the  return  for  1917  to  conform  it  to  the  system  of  account¬ 
ing  in  fact  adopted,  by  excluding  from  it  the  munitions  tax  which 
had  accrued  in  1916,  whether  appearing  on  the  books  for  that  year 
or  not.  Id. 

31  F.  (2d)  669,  affirmed. 

Certiorari,  280.  U.  S.  540,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  affirming  a  judgment  of  the  Dis¬ 
trict  Court,  24  F.  (2d)  230,  for  the  Collector  in  an  action 
to  recover  income  and  excess  profits  taxes  assessed  and 
paid  for  1917. 

Mr.  John  T.  Scott  for  petitioner. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  Attor¬ 
ney  General,  with  whom  Assistant  Attorney  General 
Young quist,  Messrs.  Sewall  Key,  J.  Louis  Monarch,  and 
S.  Dee  Hanson,  Special  Assistants  to  the  Attorney  Gen¬ 
eral,  and  Mr.  Erwin  N.  Griswold,  were  on  the  brief,  for 
respondent. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

Petitioner,  a  manufacturer  of  metal  castings,  brought 
suit  in  the  District  Court  for  Northern  Ohio  to  recover 
income  and  excess  profits  taxes  assessed  and  paid  for  the 
calendar  year  1917.  Right  to  recover  was  asserted  on  the 
sole  ground  that  a  munitions  tax  levied  under  Title  III 
of  the  Revenue  Act  of  1916,  c.  463,  39  Stat.  756,  780,  which 
became  due  and  was  paid  by  petitioner  in  1917,  was 
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correctly  deducted  from  gross  income  in  petitioner’s  tax 
return  for  that  year.  The  Commissioner,  rejecting  this 
contention,  deducted  the  tax  from  gross  income  for  1916, 
the  year  when  it  accrued,  see  United  States  v.  Anderson, 
269  U.  S.  422,  and  collected  a  correspondingly  increased 
income  and  profits  tax  for  1917,  which  is  involved  in  the 
present  suit. 

The  .District  Court,  finding  that  petitioner  kept  its 
'books  and  filed  its  tax  returns  for  1916  and  1917  on  the 
“  accrual  basis,”  gave  judgment  for  the  Collector,  24 
F.  (2d)  230,  which  the  Court  of  Appeals  for  the  Sixth 
Circuit  affirmed,  31  F.  (2d)  669.  Both  courts  held,  on  the 
authority  of  United  States  v.  Anderson,  supra,  that  as  the 
books  were  kept  and  returns  made  on  the  accrual  basis,  the 
munitions  tax  which  accrued  in  1916  could  not  be  deducted 
in  the  return  for  1917. 

Petitioner’s  returns  for  1916  and  1917  were  made  after 
the  effective  date  of  §§  12  (a),  13  (b)  and  13  (d)  of  the 
Revenue  Act  of  1916  (c.  463,  39  Stat.  767,  771).  The  Act 
imposes  a  tax  on  net  income  and  profits  ascertained,*  as 
provided  by  i§  12  (a),  by  deducting  from  gross  income 
expenses,  interest  and  taxes  paid,  and  losses  sustained, 
during  the  calendar  year.  Section  13  (d)  provides  that 
“A  corporation  .  .  .  keeping  accounts  upon  any  basis 
other  than  that  of  actual  receipts  and  disbursements,  un¬ 
less  such  other  basis  does  not  clearly  reflect  its  income, 
may,  subject  to  regulations  made  by  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  make  its  return  upon  the  basis  upon  which 
its  accounts  are  kept,  in  which  case  the  tax  shall  be  com¬ 
puted  upon  its  income  as  so  returned.” 

Petitioner,  in  response  to  an  inquiry  on  the  form  for 
the  1916  return,  stated  that  it  was  “  made  on  the  basis  of 
actual  receipts  and  disbursements,”  a  statement  which  it 
repeated  in  the  1917  return  with  the  qualification  that 
“  Bills  and  accounts  payable  and  receivable  are  treated 
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as  receipts  and  disbursements.”  In  both  returns,  bills  and 
accounts,  payable  and  receivable,  in  fact  were  treated  as 
actual  receipts  and  disbursements;  and  both  were  based 
on  inventories  taken  at  the  beginning  and  end  of  the 
taxable  year.  The  munitions  tax  deducted  in  the  1917 
return  first  appeared  on  the  taxpayer’s  books  in  that  year. 

Petitioner  contends  that  its  returns  were  made  as 
“  cash  receipts  and  disbursements  ”  returns  under  §  12 
(a)  and  not  under  §  13  (d),  and  that  since  by  §  12  (a) 
taxes  are  required  to  be  deducted  only  in  the  year  when 
paid,  its  munitions  tax  was  rightly  deducted  in  the  1917 
return.  In  support  of  this  contention,  it  is  pointed  out 
that  §  12  (a)  of  the  1916  Act  does  not  differ  materially 
from  corresponding  provisions  of  the  Revenue  Acts  of 
1909  and  1913  (Corporation  Excise  Tax  Act  of  Aug.  5, 
1909,  c.  6,  §  38,  36  Stat.  11,  112;  Corporation  Income 
Tax  Act  of  Oct.  3,  1913,  c.  16,  §  II,  subdiv.  G,  38  Stat. 
114,  172),  and  as  petitioner’s  returns  for  1916  and  1917 
would  have  been  authorized  under  these  earlier  acts,  and 
Treasury  Regulations  supplementing  them,  it  is  argued 
that  petitioner’s  right  to  deduct  taxes  when  paid  was  not 
altered  by  the  addition  to  the  revenue  laws,  in  the  1916 
Act,  of  §  13  (d),  which  merely  gave  to  the  taxpayer  an 
option,  not  availed  of  by  petitioner,  to  make  a  return  on 
the  accrual  basis. 

This  argument  is,  in  substance,  that  considered  and  re¬ 
jected  by  the  Court  in  United  States  v.  Anderson,  supra, 
p.  439.  There,  as  here,  the  taxpayer’s  return  for  1917 
computed  income  on  the  basis  of  inventories  and  accrued 
items,  payable  and  receivable,  appearing  on  the  taxpayer’s 
books  of  account  for  that  year,  but  deducted  from  gross 
income  the  munitions  tax,  paid  in  1917,  which  had  ac- 
ciued  the  year  before.  The  return,  as  made,  would  have 
been  permissible  under  the  Revenue  Acts  preceding  that 
of  1916;  but  it  was  held  that  under  that  Act  the  tax  was 
required  to  be  deducted  in  the  year  when  it  accrued 
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Section  12  (a)  of  the  1916  Act,  like  its  prototypes  in  the 
earlier  legislation,  deals  only  with  the  deduction  from  gross 
income  of  amounts  paid  out  or  losses  sustained.  None 
of  them,  in  terms,  permitted  the  deduction  of  accounts 
payable  or  made  any  provision  for  the  use  of  inventories 
in  computing  net  income.  Experience  demonstrating  that 
income  derived  from  merchandising  and  manufacturing 
businesses  could  not  be  computed  on  the  basis  of  receipts 
and  disbursements  alone,  treasury  regulations  were  pro¬ 
mulgated  requiring  the  use  of  inventories  in  proper  cases, 
and  permitting  the  deduction  of  accounts  payable  when 
accounts  receivable  were  brought  into  the  income  account. 
Treasury  Regulations  31,  Dec.  3,  1909,  under  the  Act  of 
Aug.  5,  1909;  33,  Jan.  5,  1914,  under  the  Act  of  Oct.  3, 
1913. 

But  this  action  of  the  Department,  born  of  necessity  in 
order  to  arrive  at  the  income  of  certain  businesses,  was 
neither  a  classification  nor  an  irrevocable  designation  of 
items  receivable  and  payable  as  cash  receipts  and  disburse¬ 
ments.  Although  the  regulations  supplemented  the  provi¬ 
sions  of  the  statute  by  providing  for  a  different  method  of 
computing  income,  they  did  not  alter  the  meaning  of  its 
words,  or  preclude  acceptance  of  them  at  their  face  value 
when  reenacted  in  a  new  legislative  setting.  Classifica¬ 
tion  took  place  when  §  13  (d)  was  substituted  for  existing 
treasury  regulations,1  and  broadly  authorized  returns  un¬ 
der  it  by  taxpayers  “  keeping  accounts  upon  any  basis 
other  than  that  of  actual  receipts  and  disbursements,”  a 
phrase  which,  in  the  light  of  the  legislative  history,  plainly 
indicates  that  the  returns  contemplated  by  §  13  (d)  were 

1  Pending  the  adoption  of  regulations  applicable  to  the  Act  of  1916, 
Treasury  Decision  2367,  Sept.  14,  1916,  continued  existing  regulations 
in  force  only  so  far  as  not  inconsistent  with  the  provisions  of  the  1916 
Act.  New  regulations  applicable  to  §§  12  (a)  and  13  (d),  adopted  in 
Treasury  Decision  2433,  Jan.  8,  1917,  before  petitioner  filed  its  1916 
and  1917  returns,  are  considered  infra,  p.  98. 
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to  be  dealt  with  as  sc  separate  class,  distinct  from  these 
baked  on  actual  receipts  and  disbursements  alone  described 
by  §12  (a).2 

By  these  sections  the  filing  of  a  return  under  §  13  (d), 
where  the  taxpayer  is  able  to  comply  with  its  require¬ 
ments,  is  optional  if  he  is  also  able  to  prepare  a  return 
on  the  basis  of  actual  receipts  and  disbursements  which 
reflects  true  income.  But  “  notwithstanding  the  option 
given  taxpayers,  it  is  the  purpose  of  the  Act  to  require 
returns  that  clearly  reflect  taxable  income.”  United 
States  v.  Mitchell,  271  U.  S.  9,  12.  By  §  13  (b)  of  the 
1916  Act,  which  was  new,  the  return  in  every  case  is  re¬ 
quired  to  state  such  data  as  are  “  appropriate  and  in  the 
opinion  of  the  commissioner  necessary  to  determine  the 
correctness  of  the  net  income  returned  and  to  carry  out 
the  provisions  of  this  title.”  It  follows  that  the  return 
must  be  filed  on  the  accrual  basis  under  i§  13  (d),  where 
true  income  cannot  be  arrived  at  on  the  basis  of  actual 
receipts  and  disbursements.  See  United  States  v.  Ander¬ 
son,  supra,  pp.  437,  440.  Any  other  construction  of  §§  12 

(a)  and  13  (d)  would  disregard  the  requirement  of  §  13 

(b)  and  the  dominating  purpose  of  the  Act,  by  enabling 
the  taxpayer  to  file  a  return  which  did  i.ot  reflect  true 
income.  See  United  States  v.  Mitchell,  supra,  pp.  12,  13. 
It  was  in  recognition  of  this,  and  in  compliance  with  §  13 
(b),  that  Treasury  Decision  2433,  Jan.  8,  1917,  provided 
with  respect  to  returns  made  under  §§  12  (a)  and  13  (d) : 

2  The  Report  of  the  Committee  on  Ways  and  Means  (House  Report 
No.  922,  64th  Cong.,  1st  Sess.,  p.  4)  states  with  reference  to  the 
income  tax  provisions  of  the  Revenue  Act  of  1916: 

“As  two  systems  of  bookkeeping  are  in  use  in  the  United  States, 
one  based  on  the  cash  or  receipt  basis  and  the  other  on  the  accrual 
basis,  it  was  deemed  advisable  to  provide  in  the  proposed  measure 
that  an  individual  or  corporation  may  make  return  of  income  on 
either  the  cash  or  accrued  basis,  if  the  basis  selected  clearly  reflects 
the  income.” 
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“  This  ruling  contemplates  that  the  income  and  author¬ 
ized  deductions  shall  be  computed’ 'and  accounted  for  on 
the  same  basis  and  that  the  same  practice  shall  be  con¬ 
sistently  followed  year  after  year.” 

This  ruling  antedated  petitioner’s  1916  and  1917  returns, 
and  obviously  gross  income  and  deductions  in  its  returns 
were  not  “  accounted  for  on  the  same  basis.”  Its  income 
for  1917  could  not  be  ascertained  by  deducting  from  gross 
income,  including  receivables,  some  items  of  cost  and  ex¬ 
pense,  attributable  to  the  production  of  1917  income, 
which  accrued  but  were  not  paid  in  that  year,  and  the 
munitions  tax,  which  was  paid  in  1917,  but  which  accrued 
and  was  attributable  to  the  production  of  income  in  1916. 

Petitioner,  relying  on  the  declarations  in  its  returns 
that  they  were  made  on  the  basis  of  actual  receipts  and 
disbursements,  contends  that  for  that  reason  they  must 
be  deemed  made  under  §  12  (a)  and  not  under  i§  13  (d). 
But  whether  a  return  is  made  on  the  accrual  basis,  or  on 
that  of  actual  receipts  and  disbursement^,  is  not  deter¬ 
mined  by  the  label  which  the  taxpayer  chooses  to  place 
upon  it.  The  use  of  inventories,  and  the  inclusion  in  the 
returns  of  accrual  items  of  receipts  and  disbursements  ap¬ 
pearing  on  petitioner’s  books,  indicate  the  general  and 
controlling  character  of  the  account,  Niles  Bement  Pond 
Co.  v.  United  States,  281  U.  S.  357,  360;  United  States  v. 
Anderson,  supra,  pp.  442,  443,  and  support  the  finding  of 
the  trial  court  that  books  and  returns  were  on  the  accrual 
basis.  The  record  does  not  disclose  that  petitioner  offered 
to  make  a  return  for  1917  on  the  basis  of  actual  receipts 
and  disbursements,  or  that  it  could  have  done  so.  It  was, 
therefore,  competent  for  the  Commissioner  to  correct  the 
return  for  1917,  to  conform  it  to  the  system  of  accounting 
in  fact  adopted,  by  excluding  from  it  the  munitions  tax 
which  had  accrued  in  1916,  whether  appearing  on  the 
books  for  that  year  or  not.  ‘  United  States  v.  American 
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Can  Co.,  280  U.  S.  412;  United  States  v.  Anderson,  supra; 
Niles  Bement  Pond  Co.  v.  United  States,  supra. 

Affirmed. 

Separate  opinion  of  Mr.  Justice  McReynolds  and  Mr. 
Justice  Butler. 

In  our  view  the  decree  below  should  be  reversed.  This 
Court  has  often  affirmed:  “  In  the  interpretation  of  stat¬ 
utes  levying  taxes  it  is  the  established  rule  not  to  extend 
their  provisions,  by  implication,  beyond  the  clear  import 
of  the  language  used,  or  to  enlarge  their  operations  so  as 
to  embrace  matters  not  specifically  pointed  out.  In  case 
of  doubt  they  are  construed  most  strongly  against  the 
Government,  and  in  favor  of  the  citizen.”  Gould  v.  Gould, 
245  U.  S.  151,  153.  Crocker  v.  Milley,  249  U.  S,  223, 
233;  United  States  y., Field,  255  U.  S.  257,  262 ;  Smietapka 
v.  First  Trust  &  Savings  Bank,  257  U.  S.  602,  606;  Shwab 
v.  Doyle,  258  U.  S.  529,  534;  United  States  v.  Merriaw; 
263  U.  S.  179,  188;  Hechty.  Malley,  265  U.  S.  144,  156; 
Reineckey.  Northern  Trust  Co.,  278  U.  S.  339,  348. 

We  think  it  impossible  properly  to  say  that  the  statute 
under  consideration,  by  clear  import,  laid  the  questioned 
tax.  The  petitioner  made  its  return  after  the  mode  long 
approved  by  the  Treasury  Department  and  distinctly  dis¬ 
avowed  any  purpose  to  accept  the  option  granted  by  sec¬ 
tion  13  (d).  Under  an  interpretation,  certainly  not  free 
from  grave  doubt,  a  taxpayer  who  honestly  sought  to  do 
what  capable  counsel  well  might  have  advised,  has  been 
heavily  burdened. 

United  States  v.  Anderson,  269  U.  S.  422,  differs  ma¬ 
terially  from  the  present  cause  upon  the  facts  and,  we 
think,  is  not  enough  to  support  the  conclusion  of  the  court 
below. 

Mr.  Justice  Sutherland,  concurring. 

I  did  not  agree  with  the  decision  in  the  Anderson  case, 
but  so  long  as  the  majority  of  the  court  adheres  to  it,  I 
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am  bound  to  follow  it  in  similar  cases;  and  in  principle, 
I  think,  it  controls  here.  It  is  true  that  there  are  differ¬ 
ences  in  matters  of  fact  between  the  present  case  and  that 
case,  but  they  seem  to  me  not  to  be  of  a  character  to  affect 
the  pertinence  of  the  Anderson  decision  and  call  for  the 
application  of  a  different  rule.  For  that  reason  alone  I 
concur  in  the  opinion  of  the  court  just  annpunced.  Were 
it  not  for  the  Anderson  case  I  should  join  in  the  dissent. 

Mr.  Justice  Roberts  concurs  in  this  view. 


POE,  COLLECTOR  OF  INTERNAL  REVENUE,  v. 

SEABORN. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR 
THE  NINTH  CIRCUIT. 

No.  15.  Argued  October  21,  1930— Decided  November >24,  1930. 

1.  In  §§  210  (a)  and  211  (a)  of  the  Revenue  Act  of  192G,  which  lay 
a  tax  upon  the  “net  income  of  every  individual,”  the  use  of  the 
word  “  of  ”  denotes  ownership  and,  in  the  absence  of  further  defi¬ 
nition  by  Congress,  a  broader  significance  should  not  be  imputed 
to  the  phrase.  P.  109. 

2.  The  question  whether  the  interest  of  a  wife  in  community  income 
amounts  to  ownership,  and  is  therefore  taxable  and  returnable 
under  the  Revenue  Act  of  1926  apart  from  the  interest  of  the 
husband,  is  to  be  determined  by  the  state  law  of  community 
property.  P.  110. 

3.  By  the  law  of  the  State  of  Washington,  the  wife  has  a  vested 
property  right,  equal  to  that  of  her  husband,  in  the  community 
property  and  in  the  income  of  the  community,  including  salaries 
or  wages  of  either  husband  or  wife,  or  both.  P.  111. 

4.  Although,  by  the  Washington  law,  the  husband  has  broad  power 
of  control  with  limited  accountability  to  the  wife,  this  power  is 
conferred  on  him  as  agent  of  the  community;  it  does  not  make 
him  the  owner  of  all  the  community  property  and  income,  nor 
negative  the  wife’s  present  interest  therein  as  equal  co-owner. 
Id. 

5.  Section  1212  of  the  Revenue  Act  of  1926,  providing  that  “  Income 
from  any  period  before  January  1,  1925,  of  a  marital  community 
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in  the  income  of  which  the  wife  has  a  vested  interest  as  distin¬ 
guished  from  an  expectancy,  shall  be  held  to  be  correctly  returned 
if  returned  by  the  spouse  to  whom  the  income  belonged  under 
the  state  law  applicable  to  such  marital  community  for  such 
period  ”  and  that  “  any  spouse  who  elected  so  to  return  such  income 
shall  not  be  entitled  to  any  credit  or  refund  on  the  ground  that  such 
income  should  have  been  returned  by  the  other  spouse,”  was  not 
intended  to  open  for  the  future  the  question  whether  in  community 
property  States  other  than  California  the  wife  is  entitled  to  make 
return  of  one-half  the  community  income,  as  had  been  decided  in. 
the  affirmative  by  executive  construction;  the  purpose  was  merely 
to  prevent  a  serious  situation  as  to  resettlements,  etc.,  that  would 
follow  if  this  Court  should  overturn  that  executive  construction. 
P.  114. 

6.  Joint  Resolution  No.  88,  71st  Congress  (46  Stat.  589),  extend¬ 
ing  the  time  for  the  assessment,  refund,  and  credit  of  income  taxes 
for  1927  and  1928,  in  the  case  of  any  married  individual  where  such 
individual  or  his  or  her  spouse  filed  a  separate  income  tax  return 
for  such  taxable  year  and  included  therein  income  which  under  the 
laws  of  the  State  upon  receipt  became  community  property,  was 
intended  to  save  the  Government’s  right  of  settlement  in  the 
event  that  its  test  suits  should  be  decided  in  favor  of  its  conten¬ 
tion  that  under  the  Revenue  Act  of  1926  community  income  in 
other  community  property  States,  as  in  California,  is  returnable  as 
the  husband’s  income.  P.  115. 

7.  Where  the  language  of  a  statute  is  ambiguous,  the  Court  would 
be  constrained  to  follow  a  long  and  unbroken  line  of  executive 
construction,  applicable  to  words  which  Congress  repeatedly 
reemployed  in  Acts  passed  subsequent  to  such  construction  and 
has  refused  to  change.  P.  116. 

8.  The  constitutional  requirement  of  uniformity  in  taxation  is  not 
intrinsic,  but  geographic;  and  differences  of  state  law,  which  may 
bring  a  person  within  or  without  the  category  designated  by  Con¬ 
gress  as  taxable,  may  not  be  read  into  the  Revenue  Act  to  spell 
out  a  lack  of  uniformity.  P.  117. 

32  F.  (2d)  916,  affirmed.  United  States  v.  Robbins,  269  U.  S.  315; 
Corliss  v.  Bowers,  281  U.  S.  376;  and  Lucas  v.  Earl,  281  U.  S.  Ill, 
distinguished. 

Certificate  from  the  Circuit  Court  of  Appeals  upon  an 
appeal  from  a  judgment  of  the  District  Court  for  the  tax¬ 
payer  in  an  action  to  recover  from  the  Collector  of 
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101  Argument  for  the  Collector. 

Internal  Revenue  an  amount  paid  under  protest  on  ac¬ 
count  of  income  taxes  for  1927.  This  Court  ordered  the 
entire  record  to  be  sent  up.  The  case  is  one  of  four  cases 
instituted  by  the  Government  to  determine  whether, 
under  the  Revenue  Act  of  1926,  in  the  States  of  Wash¬ 
ington,  Arizona,  Texas  and  Louisiana,  married  taxpayers 
are  entitled  each  to  return  for  income  tax  one-half  of  the 
community  income.  It  was  argued  with  the  other  cases 
(see  post,  pp.  118,  122  and  127,)  and  the  arguments,  in 
so  far  as  they  related  to  the  construction  of  the  federal 
statute,  were  the  same  in  all. 

Solicitor  General  Thacher,  with  whom  Assistant  Attor¬ 
ney  General  Youngquist,  Mr.  Sewall  Key  and  Miss  Helen 
R.  Carloss,  Special  Assistants  to  the  Attorney  General, 
Messrs.  Clarence  M.  Charest,  General  Counsel,  and  T.  H. 
Lewis,  Jr.,  Special  Attorney,  Bureau  of  Internal  Revenue, 
were  on  the  brief,  for  Poe,  Collector  of  Internal  Revenue. 

This  Court,  in  the  case  of  United  States  v.  Robbins,  269 
U.  S.  315,  held  that  a  married  man  domiciled  with  his  wife 
in  California  should  be  taxed  upon  all  of  their  community 
income,  basing  its  decision  in  part  on  the  fact  that  the 
husband  alone  could  dispose  of  the  fund  and  exercise  ex¬ 
clusive  rights  of  management  and  enjoyment  over  it.  In 
Corliss  v.  Bowers,  281  U.  S.  376,  it  was  again  emphasized 
that  the  individual  might  be  taxed  on  income  which  he 
had  the  right  to  control  and  enjoy  irrespective  of  whether 
he  held  any  title  whatever  to  the  fund  from  which  it  was 
derived. 

Taxation  of  income  to  the  person  who  controls  and  en¬ 
joys  it*  rather  than  to  the  person  who  holds  title  to  the 
property  from  which  it  is  derived,  is  a  principle  which  is 
recognized  in  various  provisions  of  the  Revenue  Acts. 
Cf.  Revenue  Act  of  1924,  §  219  (g),  taxing  income  of 
revocable  trusts  to  the  grantors;  Revenue  Act  of  1926, 
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§  219,  taxing  the  income  of  certain  types  of  trusts  to  the 
trustees,  of  other  types  to  the  beneficiaries,  and  of  revo¬ 
cable  trusts  to  the  grantors. 

Sections  210  and*211  of  the  Revenue  Act  of  1926,  con¬ 
strued  as  similar  provisions  were  construed  in  the  Rob¬ 
bins  case,  do  not  require  the  taxation  of  income  to  the  in¬ 
dividual  having  purely  formal  rights  of  ownership.' 
Their  intent  is  that  the  tax  shall  fall  upon  the  person 
exercising  substantial  rights  of  dominion  and  enjoyment. 

In  the  Robbins  case  the  rights  of  dominion  and  enjoy¬ 
ment  were  measured  by  very  practical  tests  as  to  what 
the  husband  and  wife  could  do  with  respect  to  the  com¬ 
munity  income.  The  possession  of  unimportant  rights 
by  the  wife  will  not  suffice  to  prove  that  one-half  of  the 
community  income  should  be  taxed  to  her,  for  wives  in 
States  not  having  the  community  property  system  also 
may  restrict  to  a  certain  extent  the  husband’s  disposition 
of  his  property  and  income.  The  Act  should,  if  possibly 
be  so  construed  and  applied  as  not  to  give  married  tax¬ 
payers  residing  in  the  community  property  States  an 
undue  advantage  over  married  taxpayers  residing  in  other 
States. 

The  view  originally  held  in  the  Treasury  Department 
and  in  the  Department  of  Justice,  T.  D.  3071, 1.  R.  Cum. 
Bull.  No.  3,  p.  221 ;  T.  D.  3138, 1.  R.  Cum.  Bull.  No.  4,  p. 
238,-  32  Op.  A.  G.  298,  435,  that  the  wife  has  an  interest 
in  income  from  community  property  equal  to  that  of 
her  husband  and  should  therefore  be  permitted  to  report 
one-half  of  it  in  her  return,  was  based  upon  local  con¬ 
ceptions  of  title  to  the  fund  rather  than  of  dominion  and 
control  of  the  income  therefrom:  The  contention  that 
the  person  who  has  formal  title  to  a  fund,  or  to  income 
therefrom,  must  pay  the  tax  when  the  power  of  disposi¬ 
tion  is  vested  in  another,  finds  no  support  in  the  lan¬ 
guage  of  the  statute.  Indeed  the  very  generality  of  the 
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words  employed  suggests  that  they  are  to  be  understood 
in  their  ordinary  meaning  implying  dominion  and  con¬ 
trol,  and  not  in  any  narrow,  technical  sense  implying 
formal,  legal,  or  equitable  ownership. 

The  Robbins  case  does  not  hold  that  the  principle  of 
taxing  income  to  the  “.owner”  of  the  income  is  to  be 
discarded,  but  rather  that  ownership  in  the  statutory 
sense  must  be  tested,  in  cases  of  community  ownership, 
by  the  enjoyment  of  practical  rights  of  ownership,  and 
not  by  words  describing  the  interests  of  husband  or  wife, 
or  of  “  the  community,”  as  “  vested  ”  of  “  expectant,” 
“legal”  or  “equitable.”  Cf.  Corliss  v.  Bowers,  supra; 
Lucas  v.  Earl,  281  U.  S.  Ill;  Tyler  v.  United  States',  281 

U.  S.  497. 

Under  the  laws  and  judicial  decisions  of  the  State  of 
Washington  the  husband’s  interest  in  the  community  in¬ 
come  is  such  that  he  should  be  required  to  report  the 
entire  amount  in  his  return;  the  wife’s  interest  is  not 
such  that  she  should  be  permitted  to  report  one-half  of 
the  community  income  in  her  return.  Sections  6892, 
6893,  Remington’s  Comp.  Stats,  of  Washington,  1922; 
Way  v.  Lyric  Theater  Co.,  79  Wash.  275;  Catlin  v.  Mills, 
140  Wash.  1;  Bellingham  Motors  Corp.  v.  Lindberg,  126 
Wash.  684;  Maynard  v.  Jefferson  County,  54  Wash.  351 ; 
Schramm  v.  Steele,  97  Wash.  309;  Littell  <fc  Smythe  Mfg. 
Co.  V.  Miller,  3  Wash.  480;  Anderson  v.  National  Bank, 
146  Wash.  520;  Pain  v.  Morrison,  125  Wash.  267;  Van- 
derveer  v.  Hillman,  122  Wash.  684;  De  Phillips  v.  Nes- 
lin,  139  Wash.  51;  Peacock  v.  Ratliff,  62  Wash.  653;  Denis 
v.  Metzenbaum,  124  Wash.  86;  Hammond  v.  Jackson,  89 
Wash.  510;  Palmer  v.  McBride,  115  Wash.  404;  Marston 

V.  Rue,  92  Wash.  129;  Killingsworth  v.  Keen,  89  Wash. 
597;  Balkema  v.  Grolimund,  92  Wash  326;  Parker  V. 
Parker,  121  Wash.  24;  Daniel  v.  Daniel,  106  Wash.  659; 
Normile  v.  Denison,  109  Wash.  205. 
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Mr.  George  Donworth,  with  whom  Messrs.  Elmer  E. 
Todd,  Frank  E.  Holman,  and  Charles  T.  Donworth  were 
on  the  brief,  for  Seaborn. 

The  language  and  terms  of  the  Revenue  Act  of  1926, 
and  previous  Acts,  clearly  authorize  the  filing  of  separate 
returns  of  community  income  by  husband  and  wife,  and 
cannot,  as  a  matter  of  independent  statutory  construction, 
be  interpreted  as  taxing  the  husband  in  community  prop¬ 
erty  States  on  the  half  of  the  community  income  which 
admittedly  belongs  to  and  is  owned  by  the  wife. 

The  statute  taxes  the  income  of  each  individual,  and 
husbands  and  wives,  as  individuals,  are  authorized  and 
permitted  to  make  separate  returns  and  include  in  such 
separate  returns  the  income  of  each  spouse.  Revenue  Act 
of  1926,  §§  210  (a),  211  (a),  223  (a),  223  (b). 

There  is  nothing  in  the  language  of  the  Revenue  Act 
of  1926,  or  prior  Acts,  expressly  or  impliedly  indicating 
an  intent  on  the  part  of  Congress  to  tax  an  individual  on 
income  belonging  to  another  person,  on  the  theory  of 
administration  and  control  over  the  property  and  income, 
exercised  by  the  individual  citizen  sought  to  be  taxed. 

It  is  well  settled  and  fundamental  that  statutes  will 
not  be  construed  so  as  to  levy  taxes  by  implication. 

The  question  as  to  what  is  property  or  income,  and  to 
whom  it  belongs,  is  a  matter  to  be  determined  by  the 
local  state  law. 

The  uniform  and  long  continued  executive  construc¬ 
tion  recognizing  the  right  of  husband  and  wife  in  all 
community  property  States,  except  California, ‘.to  repoit 
separately  the  share  of  community  income  owned  by  each, 
together  with  the  repeated  refusal  of  Congress  to  amend 
the  law  so  as  to  avoid  such  construction,  and  the  re-enact¬ 
ment  by  Congress,  without  change,  of  the  provisions  so 
construed,  demonstrate  that  there  was  no  intention  in 
the  Act  of  1926  to  tax  husbands  on  the  half  of  the  com¬ 
munity  partnership  income  belonging  to  their  wives. 
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United  States  v.  Falk,  204  U.  S.  143;  United  States  v. 
Cerecedo  Hermanos  y  Campania,  209  U.  S.  339;  Copper 
Queen  Mining  Co.  v.  Arizona  Board  of  Equalization,  206 
U.  S.  474;  National  Lead  Co.  v.  United  States,  252  U.  S. 
140;  Komada  &  Co.  v.  United  States,  215  U.  S.  392; 
United  States  v.  Farrar,  281  U.  S.  624. 

The  Government’s  contention  that  control,  and  not 
ownership,  is  the  test  of  income  taxation  under  this  Act 
is  inconsistent  with  and  contrary  to  the  last  opinion  of 
the  Attorney  General  on  the  subject.  35  Op.  A.  G.  265. 

The  Robbins  case  deals  only  with  the  local  law  of  Cali¬ 
fornia,  and  the  underlying  theory  of  the  decision  is  that 
under  the  decisions  and  the  statutes  of  California,  the 
husband  is  in  law  the  owner  of  all  of  the  community 
property  and  income,  and  possesses  all  of  the  substantial 
attributes  of  Ownership.  Corliss  v.  Bowers,  281  U.  S.  376, 
and  Lucas  v.  Earl,  281  U.  S.  Ill,  are  inapplicable. 

The  contention  of  appellant  that  the  Revenue  Acts  im¬ 
pose  income  tax  upon  one  individual  as  an  incident  to  his 
control  of  the  income  vested  in  another  individual,  under 
the  applicable  laws  of  the  States,  must  be  rejected,  because 
such  construction  would  render  the  statute  unconstitu¬ 
tional.  It  would  be  in  part  a  direct  tax  not  based  on  the 
income  of  the  person  taxed,  and  not  apportioned.  Eisner 
v.  Macomber,  252  U.  S.  189;  Pollock  v.  Farmers  Loan  & 
Tr.  Co.,  157  U.  S.  429,  158  U.  S.  601 ;  Brushaber  v.  Union 
Pac.  R.  Co.,  240  U.  S.  1.  It  would  result  in  a  tax  not 
geographically  equal  and  uniform,  as  required  by  §  8  of 
Art.  I,  of  the  Constitution.  Such  a  basis  would  be  so 
arbitrary  and  capricious  as  to  constitute  taking  of  prop¬ 
erty  without  due  process.  Knowltoji  v.  Moore,  178  U.  S. 
41;  Lewellyn  v.  Frick,  268  U.  S.  238;  Untermyer  v. 
Anderson,  276  U.  S.  440;  Blodgett  v.  Holden,  275  U.  S. 
142. 

The  community  property  system  of  Washington  vests 
equally  in  husband  and  wife  the  ownership  and  enjoy- 
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ment  of  all  community  property,  real  and  personal. 
Neither  the  accumulated  real  or  personal  property,  nor 
the  salary  or  wages  of  the  husband,  nor  any  other  com¬ 
munity  property,  can  be  taken  or  used  for  payment  of 
the  husband’s  sole  obligations  or  for  his  personal  torts. 
Citing  numerous  statutes  and  decisions,  among  them : 

Remington’s  Comp.  Stats.,  §§  6890,  6891,  6892;  Hol¬ 
yoke  v.  Jackson ,  3  Wash.  Ter.  235;  Hill  v.  Young,  7  Wash. 
33;  Mabie  v.  Whittaker,  10  Wash.  656;  Warburton  v. 
White,  176  U.  S.  484;  Adams  v.  Black,  6  Wash.  528;  Kauf¬ 
man  v.  Perkins,  114  Wash.  40;  Spreitzer  v.  Miller,  98 
Wash.  601;  Hoover  v.  Chambers,  3  Wash.  Ter.  26;  Itkin 
v.  Jeffery,  126  Wash.  47;  Schramm  v.  Steele,  97  Wash. 
309;  Olive  Co.  v.  Meek,  103  Wash.  467;  Snyder  v. 
Stringer,  116  Wash.  131;  Marston  v.  Rue,  92  Wash.  129; 
Stewart  v.  Bank  of  Endicott,  82  Wash.  106;  McDonough 
v.  Craig,  10  Wash.  239;  Allen  v.  Chambers,  18  Wash.  341; 
Fielding  v.  Ketler,  86  Wash.  194;  Spinning  v.  Allen,  10 
Wash.  570;  Fidelity  &  Deposit  Co.  v.  Clark,  144  Wash. 
520;  Buchser  v.  Buchser,  231  U.  S.  157;  Ambrose  v. 
Moore,  46  Wash.  463;  Brotton  v.  Langert,  1  Wash.  73; 
Bice  v.  Brown,  98  Wash.  416;  Kies  v.  Wilkinson,  114 
Wash.  89;  Coles  v.  McNamara,  131  Wash.  691;  Wilson  v. 
Stone,  90  Wash.  365;  Day  v.  Henry,  81  Wash.  61;  Peter¬ 
son  v.  Zimmerman,  142  Wash.  385;  Spokane  State  Bank 
v.  Tilton,  132  Wash.  641;  Huyvaerts  v.  Roedtz,  105 
Wash.  657;  Littell  Mfg.  Co.  v.  Miller.  3  Wash.  480. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

Seaborn  and  his  wife,  citizens  and  residents  of  the  State 
of  Washington,  made  for  the  year  1927  separate  income 
tax  returns  as  permitted  by  the  Revenue  Act  of  1926 
c.  27,  §  223  (U.  S.  C.  App.,  Title  26,  §  964). 

During  and  prior  to  1927  they  accumulated  property 
comprising  real  estate,  stocks,  bonds  and  other  personal 
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property.  While  the  real  estate  stood  in  his  name  alone, 
it  is  undisputed  that  all  of  the  property  real  and  per¬ 
sonal  constituted  community  property  and  that  neither 
owned  any  separate  property  or  had  any  separate  income. 

The  income  comprised  Seaborn’s  salary,  interest  on 
bank  deposits  and  on  bonds,  dividends,  and  profits  on 
sales  of  real  and  personal  property.  He  and  his  wife  each 
returned  one-half  the  total  community  income  as  gross 
income  and  each  deducted  one-half  of  the  community 
expenses  to  arrive  at  the  net  income  returned. 

The  Commissioner  of  Internal  Revenue  determined 
that  all  .  of  the  income  should  have  been  reported  in  the 
husband’s  return,  and  made  an  additional  assessment 
against  him.  Seaborn  paid  under  protest,  claimed  a  re¬ 
fund,  and  on  its  rejection,  brought  this  suit. 

The  District  Court  rendered  judgment  for  the  plaintiff 
(32  Fed.  (2d)  916) ;  the  Collector  appealed,  and  the  Cir¬ 
cuit  Court  of  Appeals  certified  to  us  the  question  whether 
the  husband  was  bound  to  report  for  income  tax  the  entire 
income,  or  whether  the  spouses  were  entitled  each  to 
return  one-half  thereof.  This  Court  ordered  the  whole 
record  to  be  sent  up. 

The  case  requires  us  to  construe  Sections  210  (a)  and 
211  (a)  of  the  Revenue  Act  of  1926  (U.  S.  C.  App.,  Tit. 
26,  §§  951  and  952),  and  apply  them,  as  construed,  to  the 
interests  of  husband  and  wife  in  community  property 
under  the  law  of  Washington.  These  sections  lay  a  tax 
upon  the  net  income  of  every  individual.1  The  Act  goes 
no  farther,  and  furnishes  no  other  standard  or  definition  of 
what  constitutes  an  individual’s  income.  The  use  of  the 
word  “  of  ”  denotes  ownership.  It  would  be  a  strained 
construction,  which,  in  the  absence  of  further  definition 
by  Congress,  should  impute  a  broader  significance-  to  the 
phrase. 

1  The  language  has  been  the  same  in  each  act  since  that  of  Te]?- 
ruary  24,  1919,  40  Stat.  1057. 
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The*  Commissioner  concedes  that  the  answer  to  the 
question  involved  in  the  cause  must  be  found  in  the  pro¬ 
visions  of  the  law  of  the  State,  as  to  a  wife’s  ownership  of 
or  interest  in  community  property.  What,  then,  is  the 
law  of  Washington  as  to  the  ownership  of  community 
property  and  of  community  income,  including  the  earn¬ 
ings  of  the  husband’s  and  wife’s  labor? 

The  answer  is  found  in  the  statutes  of  the  State,2  and 
the  decisions  interpreting  them. 

These  statutes  provide  that,  save  for  property  acquired 
by  gift,  bequest,  devise  or  inheritance,  all  property  how¬ 
ever  acquired  after  marriage,  by  either  husband  or  wife, 
or  by  both,  is  community  property.  On  the  death  of 
either  spouse  his  or  her  interest  is  subject  to  testamentary 
disposition,  and  failing  that,  it  passes  to  the  issue  of  the 
decedent  and  not  to  the  surviving  spouse.  While  the  hus¬ 
band  has  the  management  and  control  of  community 
personal  property  and  like  power  of  disposition  thereof  as 
of  his  separate  personal  property,  this  power  is  subject 
to  restrictions  which  are  inconsistent  with  denial  of  the 
wife’s  interest  as  co-owner.  The  wife  may  borrow  for 
community  purposes  and  bind  the  community  property 
{Fielding  v.  Ketler,  86  Wash.  194).  Since  the  husband 
may  not  discharge  his  separate  obligation  out  of  com¬ 
munity  property,  she  may,  suing  alone,  enjoin  collection 
of  his  separate  debt  out  of  community  property  {Fidelity 
&  Deposit  Co.  v.  Clark ,  144  Wash.  520).  She  may  pre¬ 
vent  his  making  substantial  gifts  out  of  community  prop¬ 
erty  without  her  consent  {Parker  v.  Parker,  121  Wash. 
24).  ^  The  community  property  is  not  liable  for  the  hus¬ 
band’s  torts  not  committed  in  carrying  on  the  business 
of  the  community  {Schramm  v.  Steele,  97  Wash.  309). 

2  Remington’s  Compiled  Statutes,  1922,  §§  181;  182;  570  -  989- 
1145;  1342;  1419;  6890  to  6896,  inc.;  6900  to  6906;  6908-  7348- 
7598;  10572;  10575;  10577  and  10578. 
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The  books  are  full  of  expressions  such  as  “  the  personal 
property  is  just  as  much  hers  as  his”  ( Marston  v.  Rue, 
92  Wash.  129) ;  “  her  property  right  in  it  [an  automobile] 
is  as  great  as  his  ”  (92  Wash.  133) ;  “  the  title  of  one  spouse 
.  .  .  was  a  legal  title  as  well  as  that  of  the  other”  ( Mabie 
v.  Whittaker,  10  Wash.  656,  663). 

Without  furtner  extending  this  opinion  it  must  suffice 
to  say  that  it  is  clear  the  wife  has,  in  Washington,  a 
vested  property  right  in  the  community  property,  equal 
with  that  of  her  husband;  and  in  the  income  of  the  com¬ 
munity,  including  salaries  or  wages  of  either  husband  or 
wife,  or  both.  A  description  of  the  community  system  of 
Washington  and  of  the  rights  of  the  spouses,  and  of  the 
powers  of  the  husband  as  manager,  will  be  found  in  War- 
burton  v.  White,  176  U.  S.  484. 

The  taxpayer  contends  that  if  the  test  of  taxability  un¬ 
der  Sections  210  and  211  is  ownership,  it  is  clear  that 
income  of  community  property  is  owned  by  the  commu¬ 
nity  and  that  husband  and  wife  have  each  a  present  vested 
one-half  interest  therein. 

The  Commissioner  contends,  however,  that  we  are  here 
concerned  not  with  mere  names,  nor  even  with  mere  tech¬ 
nical  legal  titles;  that  calling  the  wife’s  interest  vested 
is  nothing  to  the  purpose,  because  the  husband  has  such 
broad  powers  of  control  and  alienation,  that  while  the 
community  lasts,  he  is  essentially  the  owner  of  the  whole 
community  property,  and  ought  so  to  be  considered  for 
the  purposes  of  Sections  210  and  211.  He  points  out 
that  as  to  personal  property  the  husband  may  convey  it, 
may  make  contracts  affecting  it,  may  do  anything  with  it 
short  of  committing  a  fraud  on  his  wife’s  rights.  And 
though  the  wife  must  join  in  any  sale  of  real  estate,  he 
asserts  that  the  same  is  true,  by  virtue  of  statutes,  in 
most  States  which  do  not  have  the  community  system.  He 
asserts  that  control  without  accountability  is  indistin- 
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guishable  from  ownership,  and  that  since  the  husband  has 
this,  quoad  community  property  and  income,  the  income  is 
that  “  of  ”  the  husband  under  Sections  210-211  of  the 
income  tax  law. 

We  think,  in  view  of  the  law  of  Washington  above  stated, 
this  contention  is  unsound.  The  community  must 
act  through  an  agent.  This  Court  has  said  with  respect 
to  the  community  property  system  ( Warburton  v.  White, 
176  U.  S,  494)  that  “  property  acquired  during  marriage 
with  community  funds  became  an  acquet  of  the  commu¬ 
nity  and  not  the  sole  property  of  the  one  in  whose  name 
the  property  was  bought,  although  by  the  law  existing 
at  the  time  the  husband  was  given  the  management,  con¬ 
trol  and  power  of  sale  of  such  property.  This  right  being 
vested  in  him,  not  because  he  was  the  exclusive  owner, 
but  because  by  law  he  was  created  the  agent  of  the  com¬ 
munity.” 

In  that  case,  it  was  held  that  such  agency  of  the  hus¬ 
band  was  neither  a  contract  nor  a  property  right  vested 
in  him,  and  that  it  was  competent  to  the  legislature  which 
created  the  relation  to  alter  it,  to  confer  the  agency  on 
the  wife  alone,  or  to  confer  a  joint  agency  on  both  spouses, 
if  it  saw  fit, — all  without  infringing  any  property  right  of 
the  husband.  See,  also,  Arnett  v.  Reade,  220  U.  S  311  at 
319. 

The  reasons  for  conferring  such  sweeping  powers  of 
management  on  the  husband  are  not  far  to  seek.  Public 
policy  demands  that  in  all  ordinary  circumstances,  litiga¬ 
tion  between  wife  and  husband  during  the  life  of  the 
community  should  be  discouraged.  Law-suits  between 
them  would  tend  to  subvert  the  marital  relation.  The 
same  policy  dictates  that  third  parties  who  deal  with  the 
husband  respecting  community  property  shall  be  assured 
that  the  wife  shall  not  be  permitted  to  nullify  his  trans¬ 
actions.  The  powers  of  partners,  or  of  trustees  of  a  spend¬ 
thrift  trust,  furnish  apt  analogies. 
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The  obligations  of  the  husband  as  agent  of  the  com¬ 
munity  are  no  less  real  because  the  policy  of  the  State  limits 
the  wife’s  right  to  call  him  to  account  in  a  court.  Power 
is  not  synonymous  with  right.  Nor  is  obligation  cotermi¬ 
nous  with  legal  remedy.  The  law’s  investiture  of  the  hus¬ 
band  with  broad  powers,  by  no  means  negatives  the  wife’s 
present  interest  as  a  co-owner. 

We  are  of  opinion  that  under  the  law  of  Washington 
the  entire  property  and  income  of  the  community  can  no 
more  be  said  to  be  that  of  the  husband,  than  it  could 
rightly  be  termed  that  of  the  wife. 

We  should  be  content  to  rest  our  decision  on  these  con¬ 
siderations.  Both  parties  have,  however,  relied  on  execu¬ 
tive  construction  and  the  history  of  the  income  tax  legis¬ 
lation  as  supporting  their  respective  views.  We  shall, 
therefore,  deal  with  these  matters. 

The  taxpayer  points  out  that,  following  certain  opinions 
of  the  Attorney  General,3 * * * * 8  the  Decisions  and  Regulations 
of  the  Treasury  have  uniformly  made  the  distinction  that 
while  under  California  law  the  wife’s  interest  in  com¬ 
munity  property  amounts  to  a  mere  expectancy  contin¬ 
gent  on  her  husband’s  death  and  does  not  rise  to  the  level 
of  a  present  interest,  her  interest  under  the  laws  of  Wash¬ 
ington,  Arizona,  Texas  and  some  other  states  is  a  present 
vested  one.  They  have  accordingly  denied  husband  and 
wife  the  privilege  of  making  separate  returns  of  one-half 

3  Opinion  of  Attorney  General  Palmer,  September  10,  1920,  (32  Op. 
A.  G.,  298) ;  Opinion  of  Attorney  General  Palmer,  February  26,  1921 

(32  Op.  A.  G.,  435). 

The  Opinion  of  Attorney  General  Stone,  of  October  9,  1924  (34  Op. 
A.  G.,  395),  and  his  letter  of  January  27,  1925,  referring  thereto  (See 
T.  D.  3670)  deal  only  with  estate  tax,  and  express  no  opinion  on  the 
question  here  involved. 

See  Opinion  of  Acting  Attorney  General  Mitchell  of  July  16,  1927, 

as  a  result  of  which  this  and  other  suits  were  initiated  (35  Op.  A.  G., 

265). 
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the  community  income  in  California,  but  accorded  that 
privilege  to  residents  of  such  other  states.4 , 

He  relies  further  upon  the  fact  that  Congress  has  thrice,5 
since  these  Decisions  and  Regulations  were1  promulgated, 
re-enacted  the  income  tax  law  without  change  of  the 
verbiage  found  in  §§  210  (a)  and  211  (a),  thus  giving 
legislative  sanction  to  the  executive  construction.  He 
stands  also  on  the  fact  that  twice  the  Treasury  has  sug¬ 
gested  the  insertion  of  a  provision,6  which  would  impose 
the  tax  on  the  husband  in  respect  of  the  whole  community 
income,  and  that  Congress  has  not  seen  fit  to  adopt  the 
suggestion. 

On  the  other  hand  the  Commissioner  says  that,  granted 
the  truth  of  these  assertions,  a  different  situation  has  been 
created  as  respects  1926  and  subsequent  years.  For  in 
the  1926  Act  there  was  inserted  a  section  which  plainly 
indicated  an  intent  to  leave  this  question  open  for  the 
future  in  States  other  than  California,  while  closing  it  for 
past  years.  The  section  is  copied  in  the  margin.7 

4  0.  D.  426,  April,  1920;  T.  D.  3071,  August  24,  1920;  T.  D.  3138, 

March  3,  1921;  Regulations  62,  Art.  31,  1921  Revenue  Act. 

6Act  of  November  23,  1921,  42  Stat.  227;  Act  of  June  2,  1924,  43 
Stat.  253;  Act  of  February  26,  1926,  44  Stat.  9. 

6  The  provision  desired  by  the  Treasury  was  as  follows:  “Income 
received  by  any  community  shall  be  included  in  the  gross  income  of 
the  spouse  having  management  and  control  of  the  community  prop¬ 
erty.”  This  clause  was  in  the  1921  Act  as  passed  by  the  House.  It 
was  stricken  out  in  the  Senate.  When  the  1924  Act  was  introduced 
it  contained  the  same  provision,  which  was  stricken  out  by  the  Ways 
and  Means  Committee  and  not  reinserted. 

7  Sec.  1212.  Income  from  any  period  before  January  1,  1925,  of  a 
marital  community  in  the  income  of  which  the  wife  has  a  vested  in¬ 
terest  as  distinguished  from  an  expectancy,  shall  be  held  ,  to  be  cor¬ 
rectly  returned  if  returned  by  the  spouse  to  whom  the  income 
belonged  under  the  State  law  applicable  to  such  marital  community 
for  such  period.  Any  spouse  who  elected  so  to  return  such  income 
shall  not  be  entitled  to  any  credit  or  refund  on  the  ground  that  such 
income  should  have  been  returned  by  the  other  spouse.  (U.  S.  C. 
Supp.  II.  Title  26,  Sec.  964a.) 
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We  attribute  no  such  intent  to  the  section  as  is  ascribed 
to  it  by  the  Commissioner.  We  think  that  although  Con¬ 
gress  had  twice  refused  to  change  the  wording  of  the  Act, 
so  as  to  tax  community  income  to  the  husband  in  Wash¬ 
ington  and  certain  other  states,  in  view  of  our  decision 
in  United  States  v.  Robbins ,  269  U.  S.  315,  it  felt  we  might 
overturn  the  executive  construction  and  assimilate  the 
situation  in  Washington  to  that  we  had  determined  ex¬ 
isted  in  California.  Section  1212.  therefore  was  merely 
inserted  to  prevent  the  serious  situation  as  to  resettle¬ 
ments,  additional  assessments  and  refunds  which  would 
follow  such  a  decision. 

The  same  comments  apply  to  the  Joint  Resolution  No. 
88,  71st  Congress,  on  which  the  Commissioner  relies.8 

8  That  the  three-year  period  of  limitation  provided  in  section  277 
of  the  Revenue  Act  of  1926  upon  the  assessment  of  income  taxes 
imposed  by  that  Act  for  the  taxable  year  1927,  and  the  three-year 
period  of  limitation  provided  in  section  284  of  the  Revenue  Act  of 
1926  in  respect  of  refunds  and  credits  of  income  taxes  imposed  by  that 
Act  for  the  taxable  year  1927  shall  be  extended  for  a  period  of  one 
year  in  the  case  of  any  married  individual  where  such  individual  or 
his  or  her  spouse  filed  a  separate  income-tax  return  for  such  taxable 
year  and  included  therein  income  which  under  the  laws  of  the  State 
upon  receipt  became  community  property. 

Sec.  2.  The  two-year  period  of  limitation  provided  in  section  275 
of  the  Revenue  Act  of  1928  upon  the  assessment  of  income  taxes 
imposed  by  Title  I  of  that  Act  for  the  taxable  year  1928,  and  the  two- 
year  period  of  limitation  provided  in  section  322  of  the  Revenue  Act 
of  1928  in  respect  of  refunds  and  credits  of  income  taxes  imposed  by 
that  Act  for  the  taxable  year  1928  shall  be  extended  for  a  period  of 
one  year  in  the  case  of  any  married  individual  where  such  individual 
or  his  or  her  spouse  filed  a  separate  income-tax  return  for  such  tax¬ 
able  year  and  included  therein  income  which  under  the  laws  of  the 
State  upon  receipt  became  community  property. 

Sec.  3.  The  periods  of  limitations  extended  by  this  joint  resolution 
shall,  as  so  extended,  be  considered  to  be  provided  in  sections  277 
and  284  of  the  Revenue  Act  of  1926  and  sections  275  and  322  of  the 
Revenue  Act  of  1928,  respectively. 

Sec.  4.  Nothing  herein  shall  be  construed  as  extending  any  period  of 
limitation  which  has  expired  before  the  enactment  of  this  joint  resolution. 
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It  is  obvious  that  this  resolution  was  intended  to  save 
the  Government’s  right  of  resettlement,  in  event  that  the 
proposed  test  suits,  of  which  this  is  one,  should  be  decided 
in  favor  of  the  Government’s  present  contention.  See 
the  Report  of  the  Ways  and  Means  Committee  on  the 
resolution  (Cong. Record,  June  11, 1930,  pp.  10923-10925). 

On  the  whcje,  we  feel  that,  were  the  matter  less  clear 
than  we  think  it  is,  on  the  words  of  the  income  tax  law 
as  applied  to  the  situation  in  Washington,  we  should  be 
constrained  to  follow  the  long  and  unbroken  line  of  execu¬ 
tive  construction,  applicable  to  words  which  Congress 
repeatedly  reemployed  in  acts  passed  subsequent  to  such 
construction,  (New  York  v.  Illinois ,  278  U.  S.  367;  Ara- 
tional  Lead  Co.  v.  United  States,  252  U.  S.  140;  United 
States  v.  Farrar,  281  U.  S.  624),  reenforced,  as  it  is,  by 
Congress’  refusal  to  change  the  wording  of  the  Acts  to 
make  community  income  in  states  whose  law  is  like  that 
of  Washington  returnable  as  the  husband’s  income. 

The  Commissioner  urges  that  we  have,  in  principal, 
decided  the  instant  question  in  favor  of  the  Government. 
He  relies  on  United  States  v.  Robbins,  269  U.  S.  315; 
Corliss  v.  Bowers,  281  U.  S.  376,  and  Lucas  v.  Earl,  281 
U.  S.  111. 

In  the  Robbins  case,  we  found  that  the  law  of  Cali¬ 
fornia,  as  construed  by  her  own  courts,  gave  the  wife  a 
mere  expectancy  and  that  the  property  rights  of  the  hus¬ 
band  during  the  life  of  the  community  were  so  complete 
that  he  was  in  fact  the  owner.  Moreover,  we  there 
pointed  out  that  this  accorded  with  the  executive  con¬ 
struction  of  the  Act  as  to  California. 

The  Corliss  case  raised  no  issue  as  to  the  intent  of  Con¬ 
gress,  but  as  to  its  power.  We  held  that  where  a  donor 
retains  the  power  at  any  time  to  revest  himself  with  the 
principal  of  the  gift,  Congress  may  declare  that  he  still 
owns  the  income.  While  he  has  technically  parted  with 
title,  yet  he  in  fact  retains  ownership,  and  all  its  incidents. 


101 


POE  v.  SEABORN. 

Opinion  of  the  Court. 


117 


But  here  the  husband  never  has  ownership.  That  is  in 
the  community  at  the  moment  of  acquisition. 

In  the  Earl  case  a  husband  and  wife  contracted  that  any 
property  they  had  or  might  thereafter  acquire  in  any  way, 
either  by  earnings  (including  salaries,  fees,  etc.),  or  any 
rights  by  contract  or  otherwise,  “  shall  be  treated  and 
considered  and  hereby  is  declared  to  be  received  held 
taken  and  owned  by  us  as  joint  tenants  .  .  We  held 
that,  assuming  the  validity  of  the  contract  under  local 
law,  it  still  remained  true  that  the  husband’s  professional 
fees,  earned  in  years  subsequent  to  the  date  of  the  con¬ 
tract,  were  his  individual  income,  “  derived  from  salaries, 
wages,  or  compensation  for  personal  services”  under  '§§ 
210,  211,  212  (a)  and  213  of  the  Revenue  Act  of  1918. 
The  very  assignment  in  that  case  was  bottomed  on  the 
fact  that  the  earnings  would  be  the  husband’s  property, 
else  there  would  have  been  nothing  on  which  it  could 
operate.  That  case  presents  quite  a  different  question 
from  this,  because  here,  by  law,  the  earnings  are  never 
the  property  of  the  husband,  but  that  of  the  community. 

Finally  the  argument  is  pressed  upon  us  that  the  Com¬ 
missioner’s  ruling  will  work  uniformity  of  incidence  and 
operation  of  the  tax  in  the  various  states,  while  the  view 
urged  by  the  taxpayer  will  make  the  tax  fall  unevenly 
upon  married  people.  This  argument  cuts  both  ways. 
When  it  is  remembered  that  a  wife’s  earnings  ate  a  part 
of  the  community  property  equally  with  her  husband’s,  it 
may  well  seem  to  those  who  live  in  states  where  a  wife’s 
earnings  are  her  own,  that  it  would  not  tend  to  promote 
uniformity  to  tax  the  husband  on  her  earnings  as  part 
of  his  income.  The  answer  to  such  argument,  however, 
is,  that  the  constitutional  requirement  of  uniformity  is 
not  intrinsic,  but  geographic.  Billings  v.  United  States, 
232  U.  S.  261 ;  Head  Money  Cases,  112  U.  S.  580;  Knowl- 
ton  v.  Moore,  178  U.  S.  41.  And  differences  of  state  law, 
which  may  bring  a  person  within  or  without  the  category 
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designated  by  Congress  as  taxable,  may  not  be  read  into 
the  Revenue  Act  to  spell  out  a  lack  of  uniformity.  Florida 
v.  Mellon,  273  U.  S.  12. 

The  District  Court  was  right  in  holding  that  the  hus¬ 
band  and  wife  were  entitled  to  file  separate  returns,  each 
treating  one-half  of  the  community  income  as  his  or  her 
respective  income,  and  its  judgment  is 

Affirmed. 

The  Chief  Justice  and  Mr.  Justice  Stone  took  no 
part  in  the  consideration  or  decision  of  this  case. 


GOODELL,  COLLECTOR  OF  INTERNAL  REVENUE, 

v.  KOCH. 

certificate  from  the  circuit  court  of  appeals  for  the 

NINTH  CIRCUIT. 

No.  106.  Argued  October  22,  1930. — Decided  November  24,  1930. 

Under  the  law  of  the  State  of  Arizona,  the  wife  has  such  equal 
interest  in  the  community  income  as  to  entitle  her  to  treat  one- 
half  thereof  as  her  income,  and  file  a  separate  return  therefor 
under  §§  210  (a)  and  211  (a)  of  the  Revenue  Act  of  1926.  Fol¬ 
lowing  Poe  v.  Seaborn,  q.  v.,  ante,  p.  101.  P.  120. 

Affirmed. 

Certificate  from  the  Circuit  Court  of  Appeals  upon 
appeal  from  a  judgment  of  the  District  Court  for  the 
taxpayer  in  an  action  to  recover  from  the  Collector  of 
Internal  Revenue  an  amount  paid  under  protest  on  ac¬ 
count  of  income  taxes  for  1927.  This  Court  ordered  up 
the  entire  record.  See  statement  in  Poe  v.  Seaborn,  ante 

p.  101. 

Solicitor  General  Thacker,  with  whom  Assistant  At¬ 
torney  General  Youngquist,  Mr.  Sewall  Key,  Miss  Helen 
R.  Carloss,  Special  Assistants  to  the  Attorney  General,  Mr. 
Erwin  N.  Griswold,  and  Messrs.  Clarence  M.  Charest , 
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General  Counsel,  and  T.  H.  Lewis,  Jr.,  Special  Attorney, 
Bureau  of  Internal  Revenue,  were  on  the  brief,  for  Goodell, 
Collector  of  Internal  Revenue. 

Under  the  laws  and  judicial  decisions  of  the  State  of 
Arizona,  the  husband’s  interest  in  the  community  income 
is  such  that  he  should  properly  be  required  to  report  the 
entire  amount  in  his  return ;  the  wife’s  interest  is  not  su'ch 
that  she  should  be  permitted  to  report  one-half  of  the 
community  income  in  her  return.  Arizona  Rev.  Stats.. 
§§  403,  405,  2061,  3850,  3852,  3854,  3855,  3862,  3866,  3869, 
3881-3885;  Stiles  v.  Lord,  2  Ariz.  154;  Gristy  v.  Hudgens, 
23  Ariz.  339;  La  Tourette  v.  La  Tourette ,  15  Ariz.  200; 
Benson  v.  Hunter,  23  Ariz.  132;  Hagemanv.  Vanderdoes, 
15  Ariz.  312;  Pendleton  v.  Brown,  25  Ariz.  604;  Hood  v. 
Fletcher,  31  Ariz.  456;  First  Nat.  Bank  v.  Reeves,  27 
Ariz.  508;  Cosper  v.  Valley  Bank,  28  Ariz.  373;  Richards 
v.  Warnekros,  14  Ariz.  488;  McFadden  v.  McFadden,  22 
Ariz.  246;  Hall  v.  Weatherford,  32  Ariz.  370.  Distin¬ 
guishing  Schofield  V.  Gold,  26  Ariz.  296,  and  Luhrs  V. 
Hancock,  6  Ariz.  340. 

Messrs.  Clifton  Mathews  and  Rhodes  S.  Baker  argued 
the  cause,  and  Messrs.  Samuel  L.  Pattee,  James  R.  Moore, 
Blaine  B.  Shimmel,  and  K.  Berry  Peterson,  Attorney 
General  of  Arizona,  were  on  the  brief,  for  Koch. 

The  wife,  in  Arizona,  has  a  present  vested  title  in  com¬ 
munity  property  equal  in  all  respects  to  that  of  the  hus¬ 
band,  and  community  income  vests  equally  between  them 
as  it  accrues.  Arizona  Rev.  Stat.,  §  3850. 

The  powers  of  the  husband  over  community  property 
are  in  recognition,  not  of  a  superior  interest  or  title,  but 
of  the  necessity  of  subordinating  the  exercise  of  property 
rights  to  the  family  function.  See  Warburton  v.  White, 
176  U.  S.  484,  and  La  Tourette  v.  La  Tourette,  15  Ariz. 

200. 
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The  interest  of  each  spouse  in  one-half  of  the  property 
is  a  vested  legal  one,  the  same  as  the  interest  of  any  other 
partner  in  partnership  property.  La  Tourette  v.  La 
Tourette,  supra;  Pendleton  v.  Brown,  25  Ariz.  604;  Cos- 
per  v.  Valley  Bank,  28  Ariz.  373;  Hall  v.  Weatherford,  32 
Ariz.  370;  Forsythe  v.  Paschal,  34  Ariz.  380;  Schofield  v. 
Gdld,  26  Ariz.  296. 

Each  spouse  has  unlimited  testamentary  power  over 
his  or  her  half  of  the  property;  and  in  the  absence  of 
testamentary  disposition,  the  property  passes  to  the  de¬ 
scendants  of  the  deceased  spouse.  Arizona  Rev.  Stat., 
§  1100;  Pauley  v.  Haddock,  21  Ariz.  340;  Wilson  v.  Sulli¬ 
van,  24  Ariz.  124. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

This  cause  presents  the  same  question  as  respects  the 
return  for  taxation  of  community  income  of  a  husband 
and  wife,  citizens  of  Arizona,  as  was  presented  in  Poe  v. 
Seaborn,  ante,  p.  101,  affecting  spouses  who  are  citizens 
of  the  State  of  Washington. 

Here  Koch  and  his  wife  filed  separate  returns  for  1927 
each  returning  one-half  of  the  community  income;  the 
Commissioner  of  Internal  Revenue  assessed  a  deficiency 
on  the  theory  that  Koch  alone  should  have  returned  the 
entire  income;  Koch  paid  under  protest,  and  brought  suit 
against  the  Collector  in  the  District  Court  to  recover  the 
sum  so  paid.  The  Collector  demurred.  Judgment  went 
for  plaintiff.  The  Collector  appealed  to  the  Circuit  Court 
of  Appeals,  which  certified  questions  to  us.  This  Court 
ordered  the  entire  record  sent  up. 

What  we  said  in  Poe  v.  Seaborn,  supra,  applies  here, 
if  under  the  law  of  Arizona,  the  wife’s  interest  in  com¬ 
munity  property  is,  in  legal  effect,  the  same  as  in 
Washington. 
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The  collector  asserts  that  the  Arizona  law  of  community 
property  closely  resembles  that  of  California  (cf.  U.  S.  v. 
Robbins,  269  U.  S.  315) ;  but  concedes  that  in  many 
respects  its  provisions  are  similar  to  those  of  the  law  of 
Washington. 

We  have  examined  the  statutes*  and  authorities  cited, 
and  have  concluded  that  they  present  no  significant  dif¬ 
ferences  from  the  Washington  system.  In  La  Tourette  v. 
La  Tourette,  15  Ariz.  200,  205,  it  was  said:  “  The  law 
makes  no  distinction  between  the  husband  and  wife  in 
respect  to  the  right  each  has  in  the  community  property. 
It  gives  the  husband  no  higher  or  better  title  than  it  gives 
the  wife.  It  recognizes  a  marital  community  wherein  both 
are  equal.”  As  in  Washington,  each  spouse  has  unlimited 
testamentary  power  over  his  or  her  interest  in  the  com¬ 
munity,  and  upon  failure  to  exercise  it,  such  interest 
passes  to  the  descendants  of  the  decedent. 

The  Arizona  Supreme  Court  has  likened  the  community 
to  a  partnership.  Forsythe  v.  Paschal,  34  Ariz.  380.  The 
husband  as  agent  may  not  act  in  fraud  of  his  wife’s  rights, 
and  if  he  atempts  to  do  so,  she  has  a  remedy  in  the  courts. 
Gristy  v.  Hudgens,  23  Ariz.  339. 

Enough  has  been  said  to  show  that  our  conclusion  in 
Poe  v.  Seaborn,  supra,  holds  here,  and  that  the  wife  has 
such  equal  interest  in  community  income  as  to  entitle  her 
to  treat  one-half  thereof  as  her  income,  and  file  a  separate 
return  therefor  under  sections  210  (a)  and  211  (a)  of  the 
Revenue  Act  of  1926. 

Perhaps  we  ought  also  to  note  that  what  is  said  in  Poe 
v.  Seaborn  with  respect  to  executive  construction  and 
legislative  history  applies  in  this  case. 

*  The  applicable  provisions  (cited  from  the  Revised  Statutes  of 
19l3  which  were  in  force  in  1927)  are:  Title  6,  §§  403—405,  865-869, 
1102;-  Title  8,  §§  2058-2062;  Title  32,  §§  3848-3856,  3865-3869, 
3881-3886;  Act  of  February  10,  1921,  Ariz.  Session  Laws,  Regular, 
p.  6;  Act  of  March  17,  1919,  Arizona  Session  Laws,  Regular,  p.  98. 
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For  the  reasons  above  given,  and  more  fully  stated  in 
the  opinion  in  Poe  v.  Seaborn,  the  judgment  of  the  Dis¬ 
trict  Court  is 

Affirmed. 

The  Chief  Justice  and  Mr.  Justice  Stone  took  no 
part  in  the  consideration  or  decision  of  this  case. 


HOPKINS,  COLLECTOR  OF  INTERNAL  REVENUE, 

v.  BACON. 

CERTIORARI  to  the  circuit  court  of  appeals  for  the 

FIFTH  CIRCUIT. 

No.  84.  Argued  October  22,  1930. — Decided  November  24,  1930. 

The  interest  of  a  wife  in  community  property  in  the  State  of  Texas 
is  properly  characterized  as  a  present  vested  interest,  equal  and 
equivalent  to  that  of  her  husband;  and  under  §§  210  (a)  and 
211  (a)  of  the  Revenue  Act  of  1926,  she  and  her  husband  are 
entitled  to  make  separate  returns,  each  of  one-half  of  the  com¬ 
munity  income.  Following  Poe  v.  Seaborn,  q.  v.,  ante,  p.  101.  P.125. 
38  F.  (2d)  651,  affirmed. 

Certiorari,  281  U.  S.  715,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  affirming  a  judgment  of  the  Dis¬ 
trict  Court,  27  F.  (2d)  140,  for  the  taxpayer  in  an  action 
to  recover  from  the  Collector  of  Internal  Revenue  an 
amount  paid  under  protest  on  account  of  income  taxes  for 
1927.  See  statement  in  Poe  v.  Seaborn,  ante,  p.  101. 

Solicitor  General  Thacher,  with  whom  Assistant  At - 
torney  General  Youngquist,  Mr.  Sewall  Key,  Miss  Helen 
R.  Carloss,  Special  Assistants  to  the  Attorney  General, 
Mr.  Erwin  N.  Griswold,  and  Messrs.  Clarence  M.  Charest, 
General  Counsel,  and  T.  H.  Lewis,  Jr.,  Special  Attorney, 
Bureau  of  Internal  Revenue,  were  on  the  brief,  for 
Hopkins,  Collector  of  Internal  Revenue. 


122 


HOPKINS  v.  BACON. 

Argument  for  Bacon. 


123 


Under  the  laws  and  judicial  decisions  of  the  State  of 
Texas,  the  husband’s  interest  in  the  community  income 
during  coverture  is  such  that  he  should  properly  be  re¬ 
quired  to  report  the  entire  amount  in  his  return;  the 
wife’s  interest  is  not  such  that  she  should  be  permitted 
to  report  one-half  of  the  community  income  in  her  return. 
Texas  Rev.  Civ.  Stats.,  Arts.  4619,  4620,  4621,  4623,  4634, 
4635,  4638;  Moody  v.  Smoot,  78  Tex.  119;  Stramler  v. 
Coe,  15  Tex.  211;  Coss  v.  Coss,  207  S.  W.  127;  Bell  v. 
Crabb,  244  S.  W.  371;  Jordan  v.  Moore,  65  Tex.  363; 
Rowlett  v.  Mitchell,  52  Tex.  Civ.  App.  589;  Briggs  v. 
McBride,  190  S.  W.  1123;  Wiener  v.  Zweib,  105  Tex.  262; 
First  Nat.  Bank  v.  Davis,  5  S.  W.  (2d)  753;  Dallas 
Plumbing  Co.  v.  Harrington,  275  S.  W.  190;  Shaw  v. 
Shaw,  28  S.  W.  (2d)  173;  Martin  v.  McAllister,  94  Tex. 
567;  Ochoa  v.  Edwards,  189  S.  W.  1022,  writ  of  error  re¬ 
fused,  190  S.  W.  xv ;  Braden  v.  Gose,  57  Tex.  37;  Seabrook 
v.  First  Nat.  Bank,  171  S.  W.  247;  Fullerton  v.  Doyle,  18 
Tex.  3;  Wright  v.  Hays,  10  Tex.  130;  Zimpelman  v.  Robb, 
53  Tex.  274;  Hamlett  v.  Coates,  182  S.  W.  1144,  writ  of 
error  refused,  190  S.  W.  xv;  Davis  v.  Davis,  186  S.  W.  775; 
Hedtke  v.  Hedtke,  112  Tex.  404;  Strickland  v.  Strickland, 
276  S.  W.  795;  Moor  v.  Moor,  24  Tex.  Civ.  App.  150,  writ 
of  error  refused,  58  S.  W.  xv;  Gonzales  v.  Gonzales,  117 
Tex.  183;  Martin  v.  Martin,  17  S.  W.  (2d)  789. 

Messrs.  Harry  C.  Weeks  and  Palmer  Hutcheson,  with 
whom  Messrs.  Rhodes  S.  Baker  and  R.  C.  Fulbright  were 
on  the  brief,  for  Bacon. 

Under  the  constitution  and  laws  of  Texas  and  the  de¬ 
cisions  of  its  highest  courts,  community  income  belongs 
jointly  and  equally  to  husband  and  wife.  All  acquisi¬ 
tions  of  either  husband  or  wife  during  marriage,  whenever 
or  however  derived,  are  the  common  and  equal  property 
of  both  of  them,  except  such  acquisitions  as  came  through 
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“  gift,  devise  or  descent/’  and  except  the  “  increase  ”  of 
lands  so  derived  (that  is,  derived  through  “  gift,  devise  or 
descent  ”)  and  increase  of  lands  owned  at  marriage  or  ac¬ 
quired  subsequent  to  marriage  through  “  gift,  devise  or 
descent.”  Texas  Stats.,  Arts.  4613,  4614,  4619;  Arnold 
v.  Leonard,  114  Tex.  535. 

It  is  obvious  that  neither  husband  nor  wife  can  have 
any  incomes  other  than  their  community  incomes,  except 
such  rare  gains  as  are  “  increase  ”  of  lands.  Legislative 
attempts  to  enlarge  the  wife’s  separate  income  have  been 
held  unconstitutional  by  the  highest  courts  of  Texas.  Ar¬ 
nold  v.  Leonard,  supra;  Northern  Texas  Traction  Co.  v. 
Hill,  297  S.  W.  778;  Teague  v.  Fairchild,  15  S.  W.  (2d) 
585. 

The  wife  has  in  the  community  income  such  ownership 
and  substantial  rights  as  authorize  her  under  the  Reve¬ 
nue  Act,  separately  to  return  and  be  taxed  upon  her 
share  thereof.  Texas  Stats.,  Arts.  2578,  2579,  4613,  4614, 
4616,  4617,  4620,  8281,  8282;  Warburton  v.  White,  176 
U.  S.  484;  Arnett  v.  Reade,  220  U.  S.  311 ;  Atkins  v.  Davis, 
291  S.  W.  968;  Arnold  v.  Leonard,  114  Tex.  535;  In  re 
Gutierrez,  33  F.  (2d)  987;  Gohlman,  Lester  &  Co.  v. 
Whittle,  114  Tex.  548;  Tannehilly.  Tannehill,  171  S.  W. 
1050;  Taylor  v.  Murphy,  50  Tex.  291;  Stramler  v.  Coe, 
15  Tex.  211;  Wright  v.  Hays,  10  Tex.  129;  Zimpleman  v. 
Robb,  53  Tex.  274;  Martin  v.  Moran,  32  S.  W.  904;  Krenz 
v.  Strohmeir,  177  S.  W.  178;  Watson  v.  Harris,  130  S.  W. 
237;  Coss  v.  Coss,  207  S.  W.  127;  Bicocchi  v.  Casey  Swasey 
Co.,  91  Tex.  259;  Vercelli  v.  Provenzano,  28  S.  W.  (2d) 
316;  Gardenshire  v.  Gardenshire,  172  S.  W.  726;  Shaw 
v.  Shaw,  111  S.  W.  223;  Dority  v.  Dority,  96  Tex.  215; 
Miller  v.  Miller,  285  S.  W.  837;  Lamar  &  Smith  v.  Stroud, 
5  S.  W.  (2d)  824;  Furrh  v.  Winston,  66  Tex.  521;  Rice  v! 
Rice,  21  Tex.  58;  Maddox  v.  Summerlin,  92  Tex.  483;  Pel- 
lum  v.  Fleming,  283  S.  W.  531,  writ  of  error  denied,  287 
S.  W.  492;  Rowlett  v.  Mitchell,  114  S.  W.  845;  Red  River 
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Nat.  Bank  v.  Ferguson,  109  Tex.  287;  Speer’s  Law  of 
Marital  Rights  in  Texas,  3d  ed.,  pars.  504,  505. 

Either  spouse  may  devise  during  his  or  her  lifetime 
one-half  of  the  community  property.  Texas  Stat.,  Arts. 
8281-8282;  Parker  v.  Parker,  10  Tex.  83;  Brown  v.  Prid¬ 
gen,  56  Tex.  124;  Moss  v.  Helsley,  60  Tex.  426;  Rogers 
v.  Trevathan,  67  Tex.  406.  The  share  of  each  at  death 
is  identical.  Texas  Stat.,  Arts.  2578-2579;  McCowan  v. 
Owens,  40  S.  W.  336;  Clemons  v.  Clemons,  45  S.  W.  199; 
Edwards  v.  White,  120  S.  W.  914,  916.  The  wife’s  inter¬ 
est,  or  the  interest  of  her  heirs,  differs  in  no  wise  from  that 
of  the  husband  or  his  heirs. 

Mr.  Justice  Roberts  delivered  the  ^opinion  of  the 
Court. 

This  case  comes  here  on  writ  of  certiorari  to  the  Circuit 
Court  o£  Appeals  for  the  Fifth  Circuit.  It  involves  the 
same  questions  wit^i  respect  to  community  income  under 
Texas  law  as  are  involved  in  Poe  v.  Seaborn,  ante,  p.  101, 
and  Goodell  v.  Koch,  ante,  p.  118,  under  the  law  of  Arizona 
and  Washington. 

Respondent  was  assessed  additional  income  tax  for  1927, 
because  he  and  his  wife  had  made  separate  returns  and 
had  each  returned  one-half  of  the  community  income, 
whereas  the  Commissioner  of  Internal  Revenue  asserted 
that  the  respondent  must  return  the  whole  thereof.  Re¬ 
spondent  paid  under  protest,  brought  suit  in  the  District 
Court  (27  Fed.  (2d)  140)  and  recovered  judgment.  The 
collector  appealed  and  the  Circuit  Court  of  Appeals  af¬ 
firmed  the  judgment.  (38  Fed.  (2d)  651.) 

In  view  of  our  decision  in  Poe  v.  Seaborn,  supra,  the 
only  matter  to  be  examined  here  is  whether  under  the 
community  property  system  of  Texas  the  wife  has  a  mere 
expectancy,  as  she  would  under  the  law  of  California  (cf. 
United  States  v.  Robbins,  269  U.  S.  315),  or  on  the  con¬ 
trary  has  a  proprietary  vested  interest  in  the  community 
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property  such  as  makes  her  an  owner  of  one-half  of  the 
community  income. 

The  statutes  contain  sweeping  provisions  as  to  what 
shall  be  included  in  community  property.  They  provide 
that  each  spouse  shall  have  testamentary  power  over  his 
or  her  respective  interest  in  the  community  property.  In 
the  event  of  failure  to  exercise  such  testamentary  power 
they  provide  that  the  property  shall  go  in  the  first  instance 
to  the  descendants  of  the  deceased  spouse.  They  provide, 
as  is  usual  in  States  having  the  community  system,  that 
the  husband  shall  have  power  of  management  and  control 
such  that  he  may  deal  with  community  property  very 
much  as  if  it  were  his  own.  In  spite  of  this,  however,  it 
is  settled  that  in  Texas  the  wife  has  a  present  vested  in¬ 
terest  in  such  property  ( Arnold  v.  Leonard,  114  Tex.  535). 
Her  interest  is  said  to  be  equal  to  the  husband’s  ( Wright 
v.  Hays’  Administrator,  10  Tex.  130).  It  is  held  that  the 
spouses’  rights  of  property  in  the  effects  of  the  community 
are  perfectly  equivalent  to  each  other  ( Arnold  v.  Leonard, 
supra).  These  expressions  as  to  the  wife’s  interest  are 
confirmed  by  the  authorities  holding  that  if  the  husband, 
as  agent  of  the  community,  acts  in  fraud  of  the  wife’s 
rights,  she  is  not  without  remedy  in  the  courts.  ( Stramler 
v.  Coe,  15  Tex.  211;  Martin  v.  Moran,  32  S.  W.  904;  Wat¬ 
son  v.  Harris,  130  S.  W.  237 ;  Davis  v.  Davis,  186  S.  W. 
775.) 

The  applicable  statutory  provisions  are  noted  in  the 
margin.* 

In  view  of  what  has  been  said  in  Poe  v.  Seaborn,  supra, 
it  remains  only  to  say  that  the  interest  of  a  wife  in  com¬ 
munity  property  in  Texas  is  properly  characterized  as  a 

.*  Revised  Civil  Statutes,  Texas,  1925,  Vols.  I,  II,  Articles  1299- 
1300;  1983-1985;  2578-2579;  3661-3664;  3666-3670;  3672-3678; 
3680-3681;  4613-4627;  4634—4635;  4638.  Texas  General  and  Special 
Laws,  Reg.  Sees.  1927,  Chap.  148. 
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present  vested  interest,  equal  and  equivalent  to  that  of 
her  husband,  and  that  one-half  of  the  community  income 
is  therefore  income  of  the  wife.  She  and  her  husband  are 
entitled  to  make  separate  returns,  each  of  one-half  of  such 
income.  The  judgment  of  the  Circuit  Court  of  Appeals  is 

Affirmed. 

The  Chief  Justice  and  Mr.  Justice  Stone  took  no 
part  in  the  consideration  or  decision  of  this  case. 


BENDER,  COLLECTOR  OF  INTERNAL  REVENUE, 

v.  PFAFF. 

certiorari  to  the  circuit  court  of  appeals  for  the 

FIFTH  CIRCUIT 

No.  86.  Argued  October  22,  23,  1930.— Decided  November  24,  1930. 

Under  the  law  of  the  State  of  Louisiana  the  wife  has  a  present  vested 
interest  in  community  property  equal  to  that  of  her  husband,  and, 
under  §§  210  (a)  and  211  (a)  of  the  Revenue  Act  of  1926,  the 
spouses  are  entitled  to  file  separate  income  tax  returns,  each  of 
one-half  of  the  community  income.  Following  Poe  v.  Seaborn, 
q.  v.,  ante,  p.  101.  P.  131. 

38  F.  (2d)  649,  affirmed. 

Certiorari,  281  U.  S.  715,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  affirming  a  judgment  of  the  Dis¬ 
trict  Court,  38  F.  (2d)  642,  for  the  taxpayer  in  an  action 
to  recover  from  the  Collector  of  Internal  Revenue  an 
amount  paid  under  protest  on  account  of  income  taxes  for 
1927.  See  statement  in  Poe  v.  Seaborn,  ante,  p.  101. 

Solicitor  General  Thacher,  with  whom  Assistant  At¬ 
torney  General  Youngquist,  Mr.  Sewall  Key,  Miss  Helen 
R.  Carless,  Special  Assistants  to  the  Attorney  General, 
Mr.  Paul  D.  Miller,  and  Messrs.  Clarence  M.  Charest, 
General  Counsel,  and  T.  H.  Lewis,  Jr.,  Special  Attorney, 


128 


OCTOBER  TERM,  1930. 

Argument  for  the  Collector.  282  U.S. 

Bureau  of  Internal  Revenue,  were  on  the  brief,  for  Bender, 
Collector  of  Internal  Revenue. 

Under  the  laws  and  judicial  decisions  of  the  State  of 
Louisiana,  the  husband’s  interest  in  the  community  in¬ 
come  is  such  that  he  should  properly  be  required  to  report 
the  entire  amount  in  his  return ;  the  wife’s  interest  is  not 
such  that  she  should  be  permitted  to  report  one-half  of 
the  community  income  in  her  return.  Citing  numerous 
statutes  and  decisions,  including :  Louisiana  Code  of  Prac¬ 
tice,  Arts.  105,  106,  107,  118;  Louisiana  Rev.  Civ.  Code, 
Arts.  121-132;  150,  155,  160,  2403,  2404,  2408,  2410,  2425, 
2430,  2446;  Act  132  of  1926;  Mitchell  v.  Dixie  Ice  Co., 
157  La.  383;  Kelly  v.  Robertson,  10  La.  Ann.  303; 
Demarets  v.  Demarets,  144  La.  173;  McCaffrey  v.  Benson, 
40  La.  Ann.  10;  Falconer  v.  Falconer,  167  La.  595;  Le 
Rosen  v.  Oil  Co.,  169  La.  973;  Luthy  v.  Phillips  Werlein 
Co.,  163  La.  753;  Marshall  v.  Mullen,  3  Robinson  328; 
Succession  of  Curtis,  10  La.  Ann.  662;  Succession  of  Mc- 
Closkey,  144  La.  438;  Successions  of  M.,  S.  <Sc  P.  Cason,  32 
La.  Ann.  790;  Beck  v.  Natalie  Oil  Co.,  143  La.  153; 
Hawley  v.  Crescent  City  Bank,  26  La.  Ann.  230;  National 
City  Bank  v.  Barringer,  143  La.  14;  Succession  of  James, 
147  La.  944;  Gosserand  v.  Monteleone,  164  La.  398; 
Fabacher  v.  Rouprich,  160  La.  433;  Hellberg  v.  Hyland, 
168  La.  493. 

While  under  certain  circumstances  the  wife  may  bring 
the  community  to  an  end  and  secure  a  division  of  com¬ 
munity  property,  she  can  not  during  the  existence  of  the 
community  substitute  her  management  for  that  of  the 
husband  or  demand  any  part  of  the  community  income 
for  her  own  use.  La.  Rev.  Civ.  Code,  Arts.  123,  150,  155, 
160,  2408,  2410,  2425,  2430,  2446;  La.  Code  of  Practice, 
Art.  105;  Gastauer  v.  Gastauer,  131  La.  1;  Viguerie  v. 
Viguerie,  133  La.  406;  Snoddy  v.  Brashear,  13  La.  Ann. 
469. 
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Messrs.  Charles  E.  Dunbar,  Jr.,  and  Monte  M.  Lemann, 
with  whom  Messrs.  J.  Blanc  Monroe  and  Walker  B.  Spen¬ 
cer  were  on  the  brief,  for  Pfaff. 

The  wife,  in  Louisiana,  is  owner  of  one-half  of  commu¬ 
nity  income  and  has  a  vested  interest  therein.  La.  Rev. 
Civ.  Code,  Arts.  915,  2334,  2399,  2402,  2404;  Phillips  v. 
Phillips,  160  La.  813;  Succession  of  Marsal,  118  La.  212; 
Succession  of  May,  120  La.  692;  Beck  v.  Natalie  Oil  Co., 
143  La.  154;  Liebman  v.  Fontenot,  275  Fed.  688;  War- 
burton  v.  White,  176  U.  S.  484;  Arnett  v.  Reade,  220  U.  S. 
311;  Dixon  v.  Dixon’s  Executors,  4  La.  188;  Theall  v. 
Theall,  7  La.  226.  See  also,  Bek  v.  Miller,  8  F.  (2d)  797; 
Rucker  v.  Blair,.  32  F.  (2d)  222;  McLarry  v.  Commis¬ 
sioner,  30  F.  (2d)  789.  Distinguishing  Guice  v.  Law¬ 
rence,  2  La.  Ann.  226. 

The  modern  French  commentators  upon  the  Code  Na¬ 
poleon,  upon  which  the  Louisiana  law  is  largely  based, 
likewise  recognize  the  wife’s  half  ownership  in  community 
property.  See  Baudry-Lacantinerie,  Vol.  13,  §  247;  Pla- 
niol  et  Ripert,  Traite  Pratique  de  Droit  Civil  Francais 
(1925),  Vol.  8,  §§  156-8,  516. 

The  husband  does  not  have  unfettered  command  or 
control  of  community  income  under  the  Louisiana  law. 
La.  Rev.  Civ.  Code,  Arts.  2399,  2404;  Childers  v.  Johnson, 
6  La.  Ann.  634;  Melady  v.  Succession  of  Bonnegent,  142 
La.  534;  Bister  v.  Menge,  21  La.  Ann.  216;  Radovich  v. 
Jenkins,  123  La.  355;  Snowden  v.  Cruse,  152  La.  144; 
Succession  of  Moore,  42  La.  Ann.  332;  Smallwood  v.  Pratt, 
3  Rob.  132. 

Whenever  the  husband  proves  a  bad  manager,  the  wife 
may  obtain  a  dissolution  of  the  community  without  seek¬ 
ing  a  divorce  or  personal  separation,  and  may  enjoin  the 
husband  from  further  management  of  community  part¬ 
nership  property.  La.  Rev.^Civ.  Code,  Arts.  2425  to 
2437;  Davock  v.  Darcy,  6  Rob.  342;  Jones  v.  Morgan,  6 
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La.  Ann.  630;  Wolfe  &  Clark  v.  Lowry,  10  La.  Ann.  272; 
Mock  v.  Kennedy,  11  La.  Ann.  525;  Webb  v.  Bell,  24  La. 
Ann.  75;  Vickers  v.  Block,,  SI  La.  Ann.  672;  Chaff e  v. 
Watts,  37  La.  Ann,  324;  Brown  v.  Smyth,  40  La.  Ann. 
325;  Walmsley  v.  Theus,  107  La.  417;  Gastauer  v. 
Gastauer,  131  La.  1;  Jones  v.  Jones,  119  La.  677;  Larose 
v.  Naquin,  150  La.  353,  358;  Hill  v.  Hill,  115  La.  489; 
White  v.  White,  159  La.  1065;  Smallwood  v.  Pratt,  3 
Rob.  132. 

Even  if  the  husband  is  a  good  business  manager,  the 
wife  may  terminate  his  administration  by  suing  for 
divorce  or  personal  separation  whenever  he  is  guilty  of 
misconduct  and  may  then  enjoin  him  from  further  man¬ 
agement  or  disposition  of  community  property.  La.  Rev. 
Civ.  Code,  Arts.  123,  149,  150,  159;  Dillon  v.  Dillon,  35 
La.  Ann.  92;  Succession  of  Le  Besque,  137  La.  567; 
Crochet  v.  Dugas,  126  La.  285;  Williams  v.  Goss,  43  La. 
Ann.  868;  McClelland  v.  Gasquet,  122  La.  241. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

The  question  presented  in  this  case  is  the  same  as  that 
dealt  with  in  Poe  v.  Seaborn,  ante,  p.  101,  Goodell  v.  Koch, 
ante,  p.  118,  and  Hopkins  v.  Bacon,  ante,  p.  122.  The  only 
variant  is  that  here  we  are  concerned  with  the  community 
property  law  of  Louisiana.  The  case  comes  h§re  on  cer¬ 
tiorari  to  the  Fifth  Circuit  Court  of  Appeals,  which  af¬ 
firmed  (38  Fed.  (2d)  649)  a  judgment  of  the  District 
Court  (38  Fed.  (2d)  642)  in  favor  of  the  respondent, 
whereby  respondent  recovered  the  amount  of  an  additional 
assessment  paid  under  protest.  As  in  the  other  cases  the 
Commissioner  made  this  additional  assessment  on  the 
theory  that  under  the  law  of  Louisiana  the  whole 
community  income  is  to  be  treated  as  the  income  of  the 
husband. 
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If  the  test  be,  as  we  have  held  it  is,  ownership  of  the 
community  income,  this  case  is  probably  the  strongest 
of  those  piesented  to  us,  in  favor  of  the  wife's  ownership 
of  one-half  of  that  income.  The  relevant  statutes  of 
Louisiana  are  noted  in  the  margin.*  So  called  “  common 
property  ”  includes  all  property  acquired  in  any  manner 
by  husband  and  wife  during  marriage  except  donations 
made  to  one  of  the  spouses,  and  except  the  wife’s  earnings 
and  actions  for  damages  when  she  is  living  apart  from  her 
husband,  or  carrying  on  a  separate  business  or  trade.  The 
statutes  speak  of  a  marriage  superinducing  as  a  matter 
of  right,  “  partnership  or  community  ”  of  acquets  or  gains. 
Repeatedly  the  statutes  refer  to  the  relation  as  a  “  part¬ 
nership  or  community.”  The  decisions  of  the  Supreme 
Court  of  Louisiana  clearly  recognize  the  wife’s  ownership 
of  one-half  of  all  the  community  income.  They  unequivo¬ 
cally  declare  that  the  wife’s  half  interest  in  such  com¬ 
munity  property  “  is  not  a  mere  expectancy  during  the 
marriage.”  ( Phillips  v.  Phillips,  160  La.  813.) 

As  in  the  case  of  other  states,  whose  law  we  have  dis¬ 
cussed  in  connection  with  this  matter  in  the  Poe,  Goodell 
and  Hopkins  cases,  supra,  each  spouse  may  by  will  dispose 
of  only  his  or  her  one-half  of  the  community  and  is  power¬ 
less  to  affect  the  other’s  half.  In  case  of  death  intestate 
one-half  descends  to  the  heirs  of  the  decedent,  and  the 
other  spouse  is  powerless  to  prevent  this. 

*  La.  Revised  Civil  Code,  1370,  Articles  57,  64,  120-121,  128,  131— 
132,  149-150,  155-156,  159-160  (as  amended  by  Act  247  of  1916, 
p.  521);  915  (as  amended  by  Act  160,  1920,  p.  250);  917,  2332,  2334 
(as  amended  by  Act  186,  1920,  p.  304);  2383,  2386,  2392-2401,  2402 
(as  amended  by  Act  68  of  1902,  p.  95) ;  2403,  2404  (as  amended  by 
Act  96  Reg.  Sess.  1926,  p.  136);  2405-2409,  2410  (as  amended  by 
Act  4  of  1882,  p.  5) ;  2411-2414,  2417-2419,  2421-2425,  2430;  La.  Code 
of  Practice,  1870,  Articles  105-107,  298;  Act  102  of  1916,  p.  223; 
Act  132  Reg.  Sess.  1926,  p.  207.  _ 
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While  the  husband  is  the  manager  of  the  affairs  of  the 
marital  partnership,  the  limitations  upon  the  wrongful 
exercise  of  his  power  over  community  property  are 
more  stringent  than  in  many  states  which  have  a  com¬ 
munity  system.  In  Louisiana,  if  the  husband  proves, 
by  reason  of  financial  difficulties  or  the  like,  an  unfit 
manager,  the  wife  may  bring  about  an  immediate 
dissolution  and  liquidation  of  the  community  property. 

( Wolf  &  Clark  v.  Lowry,  10  La.  Ann.  272;  Webb  v.  Bell, 
24  La.  Ann.  75 ;  Brown  &  Learned  v.  Smythe,  40  La.  Ann. 
325.)  And  when  the  wife  sues  for  a  separation  of  the 
property  she  is  entitled  to  an  accounting  from  the  hus¬ 
band  for  community  income  or  property  in  his  hands  and 
to  reimbursement  and  retribution  for  any  act  done  by  him 
in  fraud  of  her  rights.  ( Hill  v.  Hill,  115  La.  489;  White 
v.  White,  159  La.  1065.) 

In  conclusion  it  may  be  noted  that  the  Supreme  Court 
of  Louisiana  has  cited  our  own  decisions  in  Warburton 
White,  176  U.  S.  484,  and  Arnett  v.  Reade,  220  U.  S.  311, 
indicating  that  the  exposition  of  the  wife’s  rights  and  of 
the  nature  of  the  community  therein  contained  correctly 
states  the^Louisiana  doctrine. 

Inasmuch,  therefore,  as,  in  Louisiana,  the  wife  has  a 
present  vested  interest  in  community  property  equal 
to  that  of  her  husband,  we  hold  that  the  spouses  are  en¬ 
titled  to  file  separate  returns,  each  treating  one-half  of 
the  community  income  as  income  of  each  “  of  ”  them  as 
an  “  individual  ”  as  those  words  are  used  in  §§  210  (a)  and 
211  (a)  of  the  Revenue  Act  of  1926. 

The  judgment  of  the  Circuit  Court  of  Appeals  is 

Affirmed. 

The  Chief  Justice  and  Mr.  Justice  Stone  took  no 
part  in  the  consideration  or  decision  of  this  case. 
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SMITH  et  al.,  CONSTITUTING  THE  ILLINOIS 
COMMERCE  COMMISSION,  et  al.  v.  ILLINOIS 
BELL  TELEPHONE  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS. 

No.  90.  Argued  October  20,  21,  1930. — Decided  December  1,  1930. 

1.  In  a  suit  by  a  public  utility  to  enjoin,  as  confiscatory,  an  order 
of  a  state  commission  lowering  its  rates,  an  interlocutory  injunction 
was  granted  upon  the  condition  that,  if  the  injunction  were  dis¬ 
solved,  the  plaintiff  should  refund  to  its  subscribers  the  amounts 
paid  by  them  in  excess  of  those  chargeable  under  the  commis¬ 
sion’s  order.  A  large  excess  had  accumulated  when,  a  number  of 
years  later,  a  final  injunction  was  granted.  On  appeal,  held,  that, 
as  the  decree  speaks  from  its  date,  the  question  is  necessarily  pre¬ 
sented,  not  only  whether  the  rate  order  was  confiscatory  when 
made,  but  also  as  to  its  validity  during  the  period  that  has  inter¬ 
vened,  and  as  to  the  respective  rights  of  the  company  and  its 
subscribers  in  the  funds  accumulated.  P.  142. 

2.  An  Illinois  telephone  corporation  owning  an  exchange  system  in 
Chicago  and  toll  lines  from  there  to  other  places  in  the  State,  did 
an  exchange  business  local  to  Chicago,  an  intrastate  toll  business 
and  an  interstate  toll  business.  The  interstate  service  was  per¬ 
formed  by  means  of  its  Chicago  property  and  connecting  lines 
owned  and  operated  by  another  corporation  (here  called  the  Ameri¬ 
can  Company,)  and  as  compensation  for  its  part  in  that  service, 
including  the  use  of  its  Chicago  property,  the  Illinois  Company 
received  a  division  of  the  interstate  tolls,  agreed  upon  with  the 
other  company.  The  American  Company  owned  a  controlling 
interest  in  the  stock  of  the  Illinois  Company  and  of  like  companies 
in  other  States,  all  of  which,  in  connection  with  still  other  companies, 
were  operated  as  a  system,  in  which  the  American  Company  was 
the  central  authority  performing  general  functions,  while  the  asso¬ 
ciated  companies  served  their  respective  communities  and  dealt 
with  their  own  local  affairs.  The  Illinois  Company  paid  the 
American  Company  percentages  of  its  gross  revenues,  partly  for 
rent  of  instruments  and  partly  as  compensation  for  valuable  engi¬ 
neering,  financial  and  other  services,  and  purchased,  in  large  part,  its 
equipment  and  supplies  from  the  Western  Electric  Company,  a 
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manufacturing  subsidiary  of  the  American  Company,  which  sold 
its  products  to  members  of  the  system  and  to  others  also.  In  a 
suit  by  the  Illinois  Company,  the  District  Court  enjoined,  as  con- 
fiscatory,.  the  enforcement  of  an  order  of  an  Illinois  commission 
reducing  that  company’s  rates  for  local  exchange  service  in  Chicago. 

Held: 

(1)  That  the  Illinois  corporation,  notwithstanding  the  control 
of  its  stock  by,  and  its  intimate  relations  with,  the  American 
Company,  was  the  proper  plaintiff.  P.  143. 

(2)  The  method  adopted  by  the  District  Court  of  testing  the 
adequacy  of  the  reduced  rates  on  the  basis  of  the  total  Chicago 
property  of  the  plaintiff,  without  specifically  separating  intrastate 
from  interstate  property,  revenues  and  expenses,  was  erroneous, 
although  that  court  deemed  the  division  of  the  interstate  tolls  to  be 
fair,  and  found,  with  the  aid  of  computations  showing  percentages 
of  interstate  calls  originated  by  Chicago  subscribers  and  percentages 
of  property  used  iri  intrastate  and  interstate  toll  service,  respec¬ 
tively,  that  the  percentage  of  return  for  the  total  Chicago  business 
was  greater  than  that  for  the  total  intrastate  business,  or  than 
that  for  the  intrastate  exchange  business.  P.  146.. 

(3)  The  separation  of  intrastate  and  interstate  property,  reve¬ 
nues  and  expenses  of  the  company  is  important  not  simply  as  a 
theoretical  allocation  to  two  branches  of  the  business;  it  is  essential 
to  the  appropriate  recognition  of  the  competent  governmental 
authority  in  each  field  of  regulation.  P.  148. 

(4)  The  fairness  of  the  interstate  rates,  or  of  the  divisions 
thereof,  was  not  for  the  state  commission  or  the  court  to  decide. 
Id. 

(5)  The  validity  of  the  commission’s  order  in  this  case  can  be 
suitably  tested  only  by  an  appropriate  determination  of  the  value 
of  the  property  employed  in  the  intrastate  business  and  of  the 
compensation  receivable  for  the  intrastate  service  under  the  rates 
prescribed;  and  there  should  be  specific  findings  as  to  the  value 
of  that  property  and  as  to  the  revenue  and  expenses  of  that 
business,  separately  considered.  P.  149. 

(6)  This  involves  a  reasonable  apportionment  of  the  telephone 
exchange  property  used  in  both  classes  of  service.  P.  150.  ' 

(7)  Although  the  Illinois  Company  has  the  advantage  of  being 
a  component  of  a  large  system  to  which  the  benefits  of  its  opera¬ 
tions  accrue,  and  obtains  through  this  relation  the  cooperation  of 
the  manufacturing,  research,  engineering  and  financing  departments 
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of  the  American  Company,  the  Illinois  Company  is  to  be  treated 
as  a  segregated  enterprise.  P.  151. 

(8)  The  plaintiff  company  having  purchased  most  of  its  equip¬ 
ment  from  the  Western  Electric  Company,  manufacturing  sub¬ 
sidiary  of  the  American  Company,  and  it  being  contended  by  the 
commission  that  the  prices  paid  were  excessive  and  should  not  be 
credited  in  full  to  the  plaintiff  in  testing  the  adequacy  of  the  rates 
in  question,  it  was  erroneous  to  determine  the  fairness  of  the 
prices  by  reference  to  the  percentages  of  net  profits  realized  by 
the  Western  Electric  Company  from  all  its  business,  including 
transactions  with  outsiders  as  well  as  with  the  plaintiff  and  other 

-members  of  the  system,  or  by  reference  to  higher  prices  charged 
for  like  articles  by  other  manufacturers  or  by  the  Western  Electric 
Company  to  independent  telephone  companies;  but  there  should 
be  findings  as  to  the  net  earnings  made  by  that  company  in  fur¬ 
nishing  equipment  to  the  plaintiff  and  the  other  companies  in  the 
system,  and  as  to  the  extent  to  which,  if  at  all,  such  profit  figured  in 
the  estimates  upon  which  the  charge  of  confiscation  was  predicated. 
P.  152. 

(9)  With  regard  to -the  services  rendered  to  the  plaintiff  by 
the  American  Company,  for  which  the  former  paid  percentages  of 
its  gross  income,  the  court  below  should  make  specific  findings  as 
to  their  cost  to  the  American  Company  and  the  reasonable  amount 
that  should  be  allocated  in  this  respect  to  the  operating  expenses 
of  the  intrastate  business  of  the  plaintiff  in  the  years  covered  by 
the  decree.  Pp.  153-157. 

(10)  The  property  of  a  public  utility  represented  by  the  credit 
balance  in  a  reserve  for  depreciation  can  riot  be  used  to  support 
the  imposition  of  a  confiscatory  rate;  but  due  recognition  of  this 
property  does  not  require  that  an  amount  of  annual  addition  to  the 
reserve,  which  is  shown  by  experience  to  have  been  excessive,  shall 

be  allowed  for  the  future.  P.  158. 

(11)  The  power  of  the  State  to  prescribe  intrastate  rates,  and 
the  jurisdiction  and  duty  of  the  District  Court,  in  considering  their 
validity,  to  determine  the  amount  properly  allowable  for  deprecia¬ 
tion  in  connection  with  the  intrastate  business,  are  not  taken  away 
by  the  action  of  Congress  in  granting  jurisdiction  to  the  Interstate 
Commerce  Commission  over  the  depreciation  rates  of  telephone 
companies  doing  interstate  business,  (Interstate  Commerce  Act, 
§  20  (5),)  where  that  Commission  has  taken  no  action  which  could 
be  deemed  validly  to  affect  depreciation  charges  in  connection  with 
intrastate  business  so  as  to  affect  intrastate  rates.  P.  159. 


136 


OCTOBER  TERM,  1930. 

Argument  for  Appellee. 


282  U.S. 


(12)  Accordingly,  the  court  below  should  make  appropriate  find¬ 
ings  with  respect  to  the  amount  to  be  allowed  in  this  case  as  an 
annual  charge  for  depreciation  in  connection  with  the  intrastate 
business.  Id. 

(13)  In  determining  whether  a  regulation  of  rates  is  confiscatory, 
it  is  necessary  to  consider  the  actual  effect  of  the  rate  in  the  light 
of  the  utility’s  situation,  its  requirements  and  opportunities.  P.  160. 

(14)  The  court  below  should  find  in  this  case  the  rate  of  return 
which  was  realized  from  the  intrastate  business  and  the  rate  of 
return  which  it  is  fair  to  conclude  would  have  been  realized  from 
that  business  under  the  prescribed  rates.  P.  161. 

(15)  A  rate  order  which  was  confiscatory  when  made  may  cease 
to  be  confiscatory,  and  one  which  was  valid  when  made,  may 
become  confiscatory  at  a  later  period.  P.  162. 

(16)  'As  the  disposition  of  the  amount  withheld  by  the  plaintiff 
under  the  conditions  of  the  interlocutory  injunction  will  depend 
upon  the  final  decree,  there  should  be  findings  as  to  the  results  of 
the  intrastate  business  in  Chicago,  and  the  effect  of  the  rates  in 
question,  for  each  of  the  years  since  the  date  of  the  commission’s 
order.  Id. 

38  F.  (2d)  77,  reversed. 

Appeal  from  a  decree  of  the  District  Court  of  three 
judges,  which  enjoined  the  enforcement  of  an  order  of 
the  Illinois  Commerce  Commission  reducing  local  rates  of 
the  Telephone  Company.  See  also,  269  U.  S.  531. 

Messrs.  George  I.  Haight  and  Benjamin  F.  Goldstein, 
with  whom  Messrs.  Oscar  E.  Carlstrom,  Attorney  General 
of  Illinois,  Samuel  A.  Ettelson,  Corporation  Counsel,  City 
of  Chicago,  and  Edmund  D.  Adcock  were  on  the  brief, 
for  appellants. 

Mr.  William  Dean  Bangs,  with  whom  Messrs.  Charles 
M.  Bracelen  and  Horace  Kent  Tenney  were  on  the  brief, 
for  appellee. 

The  Illinois  Company,  being  a  distinct  corporate  en¬ 
tity,  was  the  proper  party  plaintiff. 
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The  court  below  found  as  a  fact,  after  “  careful  scru¬ 
tiny  ”  of  all  the  evidence  relating  to  the  relationship  be¬ 
tween  these  two  companies,  that  the  American  Company 
had  not  dominated  or  controlled  the  officers  and  directors 
of  the  Illinois  Company;  that  there  was  co-ordination  of 
activities  between  the  companies  to  produce  efficient  uni¬ 
fied  service;  and  that  there  was  nothing  in  the  evidence 
justifying  a  departure  from  the  rule  established  by  this 
Court  as  to  transactions  between  the  American  Company 
and  a  local  company  whose  stock  it  thus  owns.  Hence 
no  question  of  law  as  to  the  relationship  between  these 
companies  is  presented  which  has  not  already  been  de¬ 
cided  by  this  Court  and  by  the  lower  federal  courts, 
Houston  v.  Southwestern  Bell  Tel.  Co.,  259  U.  S.  318, 
323;  Missouri  ex  rel.  Southwestern  Bell  Tel.  Co.  v.  Public 
Service  Comm.,  262  U.  S.  276,  288-289;  Northwestern 
Bell  Tel.  Co.  v.  Spillman,  6  F.  (2d)  662;  Pacific  Tel.  & 
Tel.  Co.  v.  Whitcomb,  12  F.  (2d)  279,  284-285;  Chesa¬ 
peake  &  Pot.  Tel.  Co.  v.  Whitman,  3  F.  (2d)  938,  957; 
Indiana  Bell  Tel.  Co.  v.  Public  Service  Comm.,  300  Fed. 
190,  204. 

The  fact  of  separate  corporate  existence  cannot  be  dis¬ 
regarded  and  the  fiction  of  corporate  identity  substituted. 
Controlling  stock  ownership  does  not  destroy  separate 
corporate  identities,  nor  raise  a  presumption  of  control 
over  the  company  whose  stock  is  thus  owned,  or  over  the 
action  of  its  officers.  Pullman's  Palace  Car  Co.  v.  Mis¬ 
souri  Pacific  Co.,  115  U.  S.  587,  596;  Peterson  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  205  U.  S.  364,  391 ;  Porter  v.  Pittsburgh 
Bessemer  Steel  Co.,  120  IT.  S.  649,  670;  Cannon  Mfg.  Co. 
v.#  Cudahy,  267  U.  S.  333,  335;  United  Fuel  Gas  Co.  v. 
Railroad  Comm.,  278  U.  S.  300,  320-321. 

To  treat  the  oompany  whose  stock  is  owned  as  a  mere 
agent,  the  stockholding  company  must  in  fact  interfere 
in  the  regular  affairs  of  the  other  company,  and  direct 
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its  actions  as  if  they  were  its  own;  and  this  must  be 
brought  about  by  the  united  intention  of  both  companies. 
Kingston  Dry  Dock  Co.  v.  Lake  Champlain  Transporta¬ 
tion  Co.,  31  F.  (2d)  265. 

The  court  below  rejected  the  proposition  that  the  real 
party  plaintiff,  and  the  real  operator  of  the  property  of 
the  Illinois  Company,  is  the  American  Company;  and 
that  the  inquiry  as  to  confiscation  and  proper  rate  of  re¬ 
turn  involves  the  question  of  confiscation  of  the  property 
of  the  American  Company,  and  the  rate  of  return  to  the 
investors  of  that  company,  disregarding  in  this  inquiry 
the  corporate  identity  of  the  Illinois  Company.  This 
proposition  is  not  consistent,  either  with  reason  or  with 
the  rule  settled  by  controlling  decisions,  and  is  impossible 
of  application. 

The  commission,  in  the  enjoined  order,  did  not  adopt 
this  proposition,  or  find  that  the  American  Company  had 
exercised  any  domination  over  the  officers  of  the  Illinois 
Company.  It  merely  assumed  that,  because  of  this  stock 
ownership,  contracts  between  the  eempanies  could  not 
be  regarded  as  “made  between  separate  parties.”  This 
assumption  is  exactly  contrary  to  the  rule  with  reference 
to  this  very  relationship  established  by  the  decisions  in 
Illinois,  under  whose  laws  both  the  commission  and  the 
corporation  were  organized,  and  of  the  federal  courts. 
State  P.  U.  Comm,  ex  rel.  Springfield  v.  Springfield  Gas 
&  Elec.  Co.,  291  Ill.  209,  234.  Quoted  with  approval  in 
Southwestern  Bell  Tel.  Co.  v.  Public  Service  Comm.,  262 
U.  S.  276.  Public  UtilitAes  Comm.  v.  Romberg  275  Ill 
432,  447. 

The  assumption  is  also  inconsistent  with  the  commis¬ 
sion’s  prior  action,  for  it  authorized  each  increase  of  the 
stock  of  the  Illinois  Company,  which  was  afterward  pur¬ 
chased  by  the  American  Company;  and  also  authorized 
the  sale  of  the  stock  to,  and  the  purchase  by,  the  Ameri¬ 
can  Company.  The  relationship  between  these  com- 
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parties  thus  established  by  stock  ownership  has  received 
the  commission’s  repeated  official  approval. 

The  cases  relied  upon  by  appellants  on  this  question 
are  not  in  point.  Distinguishing:  United  States  v.  Le¬ 
high  Valley  R.  Co.,  220  U.  S.  257 ;  Chicago,  M:  &  St.  P. 
Ry.  Co.  v.  Minneapolis  Civic  &  Commerce  Assn.,  247 
U.  S.  490;  Michigan  ex  rel.  Attorney  General  v.  Michigan 
Bell  Tel.  Co.,  246  Mich.  198;  Chesapeake  &  Pot.  Tel.  Co. 
v.  Whitman,  3  F.  (2d)  938,  957;  United  Fuel  Gas  Co.  v. 
Railroad  Comm.,  278  U.  S.  300. 

The  finding  of  the  court  below  that  the  American  Com¬ 
pany  did  not  in  fact  exercise  any  control  over  the  officials 
of  the  Illinois  Company  is  sustained  by  the  evidence. 

The  efforts  of  the  Bell  System  to  secure  universal  tele¬ 
phone  Service  by  a  general  policy  with  reference  to  mat¬ 
ters  which  affect  the  service  of  all  companies  do  not 
sustain  the  appellants’  contentions.  Public  Utilities 
Comm.  v.  Romberg,  275  Ill.  432,  445. 

The  annual  reports  issued  by  the  American  Company 
cannot  be  treated  as  statements  made  by  the  Illinois 
Company,  and  are  not  admissible  against  it.  Peterson 
v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  205  U.  S.  364;  Holland  v. 
Holland  City  Gas  Co.,  257  Fed.  679;  Eleitkrieg  v.  Sie- 
brecht,  238  N.  Y.  254;  General  Motors  Corp.  v.  Moffett, 
27  Ohio  App.  219.  And  in  any  view  they  do  not  sustain 
the  theory  of  appellants’  case  on  this  question. 

There  was  no  abuse  of  discretion  by  the  directors  and 
officers  of  the  Illinois  Company  with  regard  to  the  license 
contract  with  the  American  Company.  The  record  shows 
that  the  services  rendered  to  the  Illinois  Company  under 
this  contract  were  necessary  to  the  conduct  of  its  busi¬ 
ness,  the  compensation  paid  therefor  was  reasonable,  and 
the  value  of  the  services  was  greatly  in  excess  of  their 
cost. 

The  advantages  to  the  Illinois  Company  of  its  gen¬ 
eral  supply  contract  with  the  Western  Electric  Company 
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are  shown  by  the  evidence,  which  conclusively  supports 
the  finding  of  the  court  below  approving  the  contract. 
Houston  v.  Southwestern  Bell  Tel.  Co.,  259  U.  S.  318; 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Railroad  Comm.,  5  F. 
(2d)  77;  Northwestern  Bell  Tel.  Co.  v.  Spillman,  6  F. 
(2d)  663.;.  New  York  Tel.  Co.  v.  Prendergast,  36  F.  (2d) 
54;  Southwestern  Bell  Tel.  Co.  v.  Public  Utilities  Comm., 
115  Kan.  236. 

Approval  of  the  method  of  separation  of  the  interstate 
property  of  the  company  by  the  court  below  is  sustained 
by  the  evidence  and  the  decisions  of  courts  and  commis¬ 
sions  thereon.  Pacific  Tel.  &  Tel.  Co.  v.  Whitcomb,  12 
F.  (2d)  279;  New  York  Tel.  Co.  v.  Prendergast,  300  Fed. 
822,  827;  State  ex  rel  Hopkins  v.  Southwestern  Bell 
Tel.  Co.,  115  Kan.  236.  The  question  is  one  of  manage¬ 
ment  in  selecting  units  of  service.  Chicago,  M.  &  St.  P. 
Ry.  Co.  v.  Wisconsin,  238  U.  S.  491. 

No  affirmative  evidence  of  any  other  method  of  separa¬ 
tion  was  offered  by  appellants,  and  the  reasonable  method 
used  by  the  company  must  be  approved.  Rowland  v.. 
St.  Louis  &  S.  F.  R.  Co.,  244  U.  S.  106,  108;  Groesbeck 
v.  Duluth,  S.  S.  &  A.  Ry.  Co.,  250  U.  S.  607,  614. 

No  conflict  exists  between  the  method  of  partial  sep¬ 
aration  approved  by  this  Court  in  Houston  v.  Southwest¬ 
ern  Bell  Tel.  Co.,  259  U.  S.  318,  and  the  complete  inter¬ 
state  separation  presented  in  the  present  record. 

The  commission  and  the  lower  court  were  in  substan¬ 
tial  agreement  in  their  findings  as  to  reproduction  cost 
new,  after  correcting  the  error  in  the  commission’s  find¬ 
ing.  Both  the  court  and  the  commission  sustained  the 
accuracy  of  the  company’s  books  as  to  original  cost,  add¬ 
ing  an  amount  for  undistributed  construction  costs  not 
shown  in  the  company’s  accounts. 

The  arbitrary  act  of  the  commission  in  finding  the 
property  ,  in  90  per  cent,  condition,  and  then  deducting 
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the  company’s  depreciation  reserve,  was  an  error  of  law. 
Public  Utility  Commissioners  v.  New  York  Tel.  Co:,  271 
U.  S.  23;  McCardle  v.  Indianapolis  Water  Co.,  272  U.  S. 
400,  416;  Pacific  Gas  &  Elec.  Co.  v.  San  Francisco,  265 
U.  S.  403,  406;  Standard  Oil  Co.  v.  Southern  Pacific  Co., 
268  U.  S.  146,  159. 

Only  actual  observed,  existing  depreciation  can  be  de¬ 
ducted  to  ascertain  present  fair  value.  New  York  Tel. 
Co.  V.  Prendergast,  300  Fed.  822,  s.  c.,  36  F.  (2d)  54; 
Southern  Bell  Tel.  &  Tel.  Co.  v.  Railroad  Comission,  5  F. 
(2d)  77;  Monroe  Gaslight  Co.  v.  Public  Utilities  Comm., 
292  Fed.  139;  Garden  City  v.  Garden  City  Tel.,  L.  &  M. 
Co.,  236  Fed.  693;  Kings  County  Lighting  Co.  v.  Prender¬ 
gast,  7  F.  (2d)  192,  affirmed,  272  U.  S.  579;  Pacific  Tel. 
&  Tel.  Co.  v.  Whitcomb,  12  F.  (2d)  279,  affirmed,  276 
U.  S.  97. 

A  depreciation  reserve  account  is  a  matter  of  book¬ 
keeping,  under  the  accounting  rules  of  the  Interstate  Com¬ 
merce  Commission.  Under  the  existing  law,  the  Inter¬ 
state  Commerce  Commission  has  exclusive  jurisdiction  of 
accounting  of  expense  of  depreciation.  Oregon-Washing- 
ton  R.  &  N.  Co.  V.  Washington,  270  U.  S.  87;  Southern 
Railway  Co.  v.  Railroad  Commissioners,  236  U.  S.  439; 
Northern  Pacific  R.  Co.  v.  Washington  ex  rel.  Atty.  Gen., 
222  U.  S.  370;  New  York  Central  R.  Co.  v.  Winfield,  244 
U.  S.  147;  Pennsylvania  R.  Co.  v.  Public  Service  Comm., 
250  U.  S.  566;  Postal  Telegraph  Co.  v.  Warren-Godwin 
Lumber  Co.,  251  U.  S.  27. 

The  judgment  of  the  company’s  officers  as  to  the  proper 
rate  of  depreciation  cannot  be  set  aside  on  the  evidence 
in  the  record.  The  evidence  would  have  sustained  a  much 
greater  valuation  than  the  minimum  value  used  by  the 
court  in  its  computations  finding  the  proposed  rates 
confiscatory. 
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Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

This  is  an  appeal  from  a  final  decree  of  the  District 
Court,  composed  of  three  judges  as  required  by  section 
266  of  the  Judicial  Code,  enjoining  the  enforcement  of  an 
order  of  the  Illinois  Commerce  Commission  which  pre¬ 
scribed  rates  for  telephone  service  in  the  City  of  Chicago, 
upon  the  ground  that  the  order  was  confiscatory  and  hence 
was  in  violation  of  the  due  process  clause  of  the  Four¬ 
teenth  Amendment  (38  F.  (2d)  77).  The  order  of  the 
Commission  was  made  on  August  16,  1923,  to  be  effective 
October  1,  1923.  It  reduced  rates  for  four  classes  of  coin 
box  service  and  thus  applied  to  a  large  part  of  the  intra¬ 
state  service  of  the  complainant,  the  Illinois  Bell  Tele¬ 
phone  Company. 

An  interlocutory  injunction,  restraining  the  enforce¬ 
ment  of  the  rates,  was  granted  on  December  21,  1923,  and 
the  order  was  affirmed  by  this  Court-on  October  19,  1925. 
269  U.  S.  531.  This  interlocutory  order  was  made  upon 
the  condition  that,  if  the  injunction  were  dissolved,  the 
complainant  should  refund  to  its  subscribers  the  amounts 
paid  by  them  in  excess  of  (he  sums  chargeable  under  the 
Commission’s  order.  The  suit  was  not  brought  to  a  final 
hearing  until  April,  1929,  and  the  court  found  that  at  the 
time  of  its  decision  (January  31,  1930)  the  amount  thus 
reserved  for  refunds  exceeded  $11,000,000.  The  court  said 
that  the  delay  in  bringing  the  case  to  trial  was  attributable 
to  the  City  of  Chicago  and  that  the  complainant  had  been 
ready  at  all  times  to  proceed.  But  the  decree  enjoining 
the  rates  speaks  from  its  date,  and  the  question  is  neces¬ 
sarily  presented,  not  only  whether  the  order  of  the  Com¬ 
mission  was  confiscatory  when  made,  but  also  as  to  its 
validity  during  the  period  that  has  intervened  and  as  to 
the  respective  rights  of  the  complainant  and  its  sub¬ 
scribers  in  relation  to  the  fund  thus  accumulated.  Groes- 
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beck  v.  Duluth  South  Shore  &  Atlantic  Railway  Com¬ 
pany,  250  U.  S.  607,  609. 

The  court  found  that  ninety-nine  per  cent,  of  the  stock 
of  the  complainant,  the  Illinois  Company,  is  owned  by 
the  American  Telephone  &  Telegraph  Company  which 
also  owns  substantially  the  same  proportion  of  the  stock 
of  the  Western  Electric  Company;  that  the  Illinois  and 
American  companies  unite  in  rendering  long  distance  serv¬ 
ice  under  an  arrangement  for  a  division  of  tolls;  that  at 
the  time  to  which  the  inquiry  related,  in  October,  1923, 
there  was  in  effect  an  agreement  by  which  the  Illinois 
Company  paid  to  the  American  Company  AS/o  per  cent, 
of  its  gross  revenues  for  rent  of  instruments  and  as  com¬ 
pensation  for  enginering,  executive,  financial  and  other 
services;  that  a  large  part  of  the  materials  entering  into 
the  construction  of  the  plant  and  equipment  of  the  Illinois 
Company  were  purchased  from  the  Western  Electric  Com¬ 
pany  and  much  of  its  operating  expense  consisted  of  pay¬ 
ments  made  under  a  contract  with  that  company  for  ap¬ 
paratus  and  supplies.  The  court  further  found  that  the 
American  Company  owned  a  controlling  interest  in  fifteen 
telephone  companies  which,  in  connection  with  other  com¬ 
panies  controlled  by  those  subsidiaries  and  some  com¬ 
panies  in  which  its  interest  was  not  controlling,  were 
operated  as  a  system  with  the  avowed  purpose  of  ren¬ 
dering  a  nation-wide  and  unified  telephone  service;  that 
the  American  Company  had  stated  that  the  associated 
companies  are  specialists  in  local  service  problems,  with 
local  operating  forces,  identified  and  familiar  with  the 
needs  of  the  communities  they  serve ”;  that  “the  parent 
company  undertakes  the  solution  of  the  problems  that  are 
common  to  all,”  and  in  this  way  there  was  provided  a 
central  authority  equipped  to  perform  adequately  general 
functions,  leaving  to  the  local  companies  responsibility 
for  local  affairs. 

Upon  these  facts  the  City  attacked  the  standing  of  the 
Illinois  Company  as  the  real  plaintiff  in  the  case.  The 
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court  overruled  this  contention,  holding  that  the  owner¬ 
ship  of  stock  by  the  American  Company,  and  its  power 
to  control  the  Illinois  Company,  did  not  destroy  the  dis¬ 
tinct  corporate  identity  of  the  Illinois  Company.  The 
court  pointed  out  that  the  order  of  the  Commission  was 
directed  against  the  Illinois  Company,  and  that  it  was 
treated  as  a  corporation  for  the  purpose  of  compelling  it 
to  establish  the  prescribed  rates  for  service  furnished  by 
the  operation  of  the  property  to  which  it  had  legal  title. 
No  ground  appears  for  assailing  this  ruling.  The  fact  that 
the  relation  of  the  Illinois  Company  to  the  American 
Company  may  demand  close  scrutiny^  in  dealing  with 
certain  questions  which  bear  upon  the  validity  of  the 
rate  order,  cannot  obscure  the  essential  basis  of  that  order, 
that  is,  that  the  Commission  was  imposing  its  require¬ 
ment  upon  a  corporate  organization  engaged  in  an  intra¬ 
state  public  service  and,  as  such,  amenable  to  a  valid  exer¬ 
cise  of  the  Commission’s  authority. 

The  Commission,  in  its  final  order  of  August  16,  1923, 
made  the  following  findings  with  respect  to  the  value  of 
the  property  of  the  Illinois  Company:  That  the  original 
cost  as  of  December  31,  1922,  of  the  property  used  and 
useful  in  the  rendering  of  telephone  service  in  the  City  of 
Chicago  and  exclusive  of  working  capital,  materials  and 
supplies,  work  in  progress  and  going  value,  but  including 
overhead,  was  $90,687,816;  that  the  reproduction  cost 
new  of  that  property,  with  the  same  exceptions,  was  $128,- 
769,000;  that  the  property  as  it  then  existed  was  “  in  at 
least  90  per  cent  condition  ”;  that  the  amount  of  construc¬ 
tion  work  then  in  progress,  which  would  eventually  be  in¬ 
cluded  in  capital  account,  was  not  more  than  $4,250  000* 
that  the  amount  necessary  to  provide  a  sufficient  cash 
working  capital  and  to  permit  the  carrying  of  sufficient 
materials  and  supplies  was  $3,000,000;  that  the  going 
value  of  the  Chicago  property  of  the  Illinois  Company 
was.  $4,196,872;  that  the  Chicago  division  of  the  Illinois 
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Company  had  a  depreciation  reserve  of  $26,000,000  which 
had  been  contributed  by  the  subscribers  of  the  Company 
and  had  been  used  by  the  Company  for  extensions  and  ad¬ 
ditions  to  its  property,  and  that  these  extensions  and  addi¬ 
tions  should  not  be  considered  in  arriving  at  a  base  upon 
which  to  compute  rates  for  telephone  service;  and  that 
the  fair  rate-making  base  for  the  Chicago  property  of  the 
Illinois  Company,  “  including  physical  property,  over¬ 
head,  working  capital,  going  value  and  work  in  progress  ” 
as  thus  found  was  $96,000,000,  which  was  “  exclusive  of 
the  $26,000,000  of  money  taken  for  depreciation  reserve 
and  put  into  plant  and  equipment.”  The  Commission 
also  found  that  on  a  readjustment  of  the  account  of  op¬ 
erating  expenses,  and  on  making  a  fair  allowance  to  take 
care  of  maintenance  and  retirement  charges,  the  existing 
rates,  if  permitted  to  remain  in  effect  for  the  ensuing  year 
(1923)  would  afford  a  return  of  nine  per  cent,  upon  the 
rate-base  above  stated ;  that  this  was  an  excessive  rate  and 
that  the  reduced  rates  prescribed  by  the  Commission 
would  enable  the  Company  to  obtain  a  return  of  seven 
and  one-half  per  cent,  upon  that  rate  base. 

The  court  found  that  the  original  cost  of  the  property, 
taking  the  Commission’s  finding  of  cost  as  of  December 
31,  1922,  with  net  additions  to  June  30,  1923,  was  $101,- 
626,014;  that  the  reproduction  cost  new,  as  of  the  latter 
date,  was  at  least  $145,000,000;  that  the  finding  that  the 
property  was  in  90  per  cent,  condition  was  supported  by 
the  evidence,  and  that  on  this  basis  the  reproduction  cost 
new,  less  depreciation,  was  $130,500,000;  that  the  amount 
allowed  by  the  Commission,  $4,196,067,  was  the  minimum 
allowance  that  could  be  made  for  going  value;  that  the 
valuation,  or  rate  basis,  of  $96,000,000,  found  by  the  Com¬ 
mission  as  of  December  31,  1922,  or  $106,000,000,  if  the 
net  additions  to  June  30,  1923,  were  added,  was  clearly 
insufficient,  and  that  the  valuation  should  be  not  less  than 
$125,000,000,  estimating  the  depreciation  at  ten  per  cent. 

22110° — 31 - 10 
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The  court  held  that  the  exclusion  from  the  rate  base  of 
extensions  and  additions  to  the  amount  of  $26,000,000, 
for  which  payment  had  been  made  from  {he  Company’s 
depreciation  reserve,  was  erroneous;  that  the  customers 
had  paid  for  service,  not  for  the  property  used  to  render 
it,  that  in  paying  for  service  they  had  not  acquired  any 
interest  in  the  property  of  the  Company,  and  that  profits 
of  the  past  could  not  be  used  to  sustain  confiscatory  rates 
for  the  future,  citing  Board  of  Public  Utilities  Covimis- 
sioners  v.  New  York  Telephone  Company,  271  U.  S.  23, 
31,  32. 

The  court  further  found  that  the  readjustment  made  by 
the  Commission  of  the  Company’s  account  of  operating 
expenses  involved  a  reduction  of  $360,000  from  the  pay- 
'  ment  made  to  the  American  Company  under  the  license 
contract,  and  a  reduction  of  $1,800,000  from  the  annual 
allowance  for  depreciation ;  that  the  amount  available  for 
return  in  1923  on  the  value  of  the  property  under  the  rates 
in  force  was  $6,280,000;  that  if  to  this  amount  were  added 
the  above  deductions  on  the  license  contract  and  for  de¬ 
preciation  there  would  have  been  available  for  such  re¬ 
turn  the  sum  of  $8,440,000;  that  the  reduction  for  the 
entire  year  under  the  rates  established  by  the  Commission 
would  have  been  $1,700,000,  thus  leaving  a  return  of 
$6,740,000,  or  less  than  five  and  one-half  per  cent.,  which 
was  held  to  be  confiscatory  under  conditions  existing  in 
1923. 

At  the  threshold  of  the  discussion,  we  are  met  with 
the  fact  that,  in  these  findings,  the  Commission  and  the 
court  made  no  distinction  between  the  intrastate  an4  the 
interstate  property  and  business  of  the  Company.  It 
appears  that  the  property  of  the  Company  in  Chicago  is 
used  to  render  (1)  what  is  called  exchange  service,  all 
of  which  is  intrastate,  (2)  intrastate  toll  service  over  its 
own  lines  and  under  arrangements  with  companies  other 
than  the  American  Company,  and  (3)  interstate  toll  serv- 
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ice,  which  includes  all  the  toll  service  rendered  under 
arrangements  with  the  American  Company.  The  Com¬ 
pany  introduced  evidence  separating  the  intrastate  and 
interstate  business  and  also  the  intrastate  exchange  busi¬ 
ness.  While  the  court  regarded  these  computations  as 
correct,  and  approved  the  method  in  which  they  had  been 
made,  still  the  court  made  no  specific  findings  based  on  a 
separation  of  the  intrastate  and  interstate  property,  reve¬ 
nues  and  expenses,  but  determined  the  issue  on  the  basis 
of  the  total  Chicago  property  of  the  Company. 

The  court  stated  that  this  was  done  because  that  basis 
was  less  favorable  to  the  Company  than  that  of  its  total 
intrastate  property  or  of  its  intrastate  exchange  property. 
In  support  of  this  view,  the  court  said  that  according  to 
the  computations  of  the  company,  one-half  of  one  per  cent, 
of  calls  originated  by  subscribers  resulted  in  interstate  toll 
calls;  that  3.62  per  cent  of  the  Company’s  property  in 
Chicago  was  used  in  furnishing  interstate  toll  service,  and 
2.54  per  cent,  of  its  property  ,was  used  in  furnishing  intra¬ 
state  toll  service;  that  both  on  the  reproduction  cost  new, 
as  claimed  by  the  Company,  and  on  the  original  cost,  the 
percentage  of  return  was  greater  for  the  total  Chicago  busi¬ 
ness  than  for  the  total  intrastate  business,  and  that  the 
return  for  the  latter  was  greater  than  for  the  intrastate 
exchange  business.  Considering  that  the  difference  would 
not  affect  the  result,  the  court  deemed  it  to  be  more 
convenient  to  pass  upon  the  order  of  the  Commission  with¬ 
out  recasting  the  figures  in  order  to  make  allowance  for 
interstate  or  intrastate  toll  property  and  earnings. 

The  appellants  challenge  this  conclusion.1  They  insist 
that  the  American  Company  used  in  its  long  distance 
service,  without  properly  reimbursing  the  Illinois  Com¬ 
pany,  the  Chicago  local  exchange  plant,  and  other  facili- 

1  In  Board  of  Commissioners  v.  New  Y ork  T elephone  Company, 
271  U.  S.  23,  the  appellants  did  not  raise  this  question  {id.  p.  30). 


148 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.S. 


ties  of  the  latter  company,  and  that  the  additional  net 
income  to  which  the  Illinois  Company  w^s  properly  en¬ 
titled  in  connection  with  the  long  distance  service,  or  that 
suitably  taking  into  account  the  value  of'-  the  property 
used  and  the  expenses  incurred  in  the  long  distance  serv¬ 
ice  and  not  deducted  from  the  Chicago  property  and  ex¬ 
penses,  would  affect  the  result.  It  is  apparent  that  this 
contention  can  not  be  dismissed  simply  on  the  basis  of 
the  number  of  interstate  calls  originated  by  subscribers 
of  the  Illinois  Company  in  Chicago,  without  considering 
other  factors  of  time  and  labor  entering  into  the  relative 
use.  Nor  can  the  question  be  disregarded  by  assuming  a 
rate  of  return  from  the  total  Chicago  business,  as  com¬ 
pared  with  a  rate  of  return  from  the  intrastate  business 
or  the  intrastate  exchange  business,  as  such  an  assumption 
would  beg  the  point  in  issue. 

The  separation  of  the  intrastate  and  interstate  prop¬ 
erty,  revenues  and  expenses  of  the  Company  is  important  * 
not  simply  as  a  theoretical  allocation  to  two  branches  of 
the  business.  It  is  essential  to  the  appropriate  recogni¬ 
tion  of  the  competent  governmental  authority  in  each 
field  of  regulation.  In  disregarding  the  distinction  be¬ 
tween  the  interstate  and  intrastate  business  of  the  Com¬ 
pany,  the  court  found  it  necessary  to  pass  upon  the  fair- 
ness  of  the  division  of  interstate  tolls  between  the  Ameri¬ 
can  and  Illinois  companies.  The  court  held  that  the  divi¬ 
sion  was  reasonable  and  the  appellants  contest  this  ruling*. 
But  the  interstate  tolls  are  the  rates  applicable  to  inter¬ 
state  commerce,  and  neither  these  interstate  rates  nor  the 
division  of  the  revenue  arising  from  interstate  rates  was  a 
matter  for  the  determination  either  of  the  Illinois  Com¬ 
mission  or  of  the  court  in  dealing  with  the  order  of  that 
Commission.  The  Commission  would  have  had  no  au¬ 
thority  to  impose  intrastate  rates,  if  as  such  they  would 
be  confiscatory,  on  the  theory  that  the  interstate  revenue 
of  the  Company  was  too  small  and  could  be  increased  to 
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make  good  the  loss.  The  interstate  service  of  the  Illinois 
Company,  as  well  as  that  of  the  American  Company,  is 
subject  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission,  which  has  been  empowered  to  pass  upon  the 
rates,  charges  and  practices  relating  to  that  service  (Inter¬ 
state  Commerce  Act,  section  1  (1)  (c),  (3),  (5);  section 
15  (1);  section  20  (5)).  In  the  exercise  of  this  jurisdic¬ 
tion  the  Interstate  Commerce  Commission  has  authority 
to  estimate  the  value  of  the  property  used  in  the  inter¬ 
state  service  and  to  determine  the  amount  of  the  reve¬ 
nues  and  the  expenses  properly  attributable  thereto.  By 
section  20  (5)  of  the  Interstate  Commerce  Act,  that  Com¬ 
mission  is  also  charged  with  the  duty  of  prescribing,  as 
soon  as  practicable,  the  classes  of  property  for  which  de¬ 
preciation  charges  may  properly  be  included  in  operating 
expenses,  and  the  percentages  of  depreciation  which  shall 
be  charged 'with  respect  to  each  of  such  classes  of  property. 
The  proper  regulation  of  rates  can  be  had  only  by  main¬ 
taining  the  limits  of  state  and  federal  jurisdiction,  and  this 
cannot  be  accomplished  unless  there  are  findings  of  fact 
underlying  the  conclusions  reached  with  respect  to  the 
exercise  of  each  authority.  In  view  of  the  questions  pre¬ 
sented  in  this  case,  the  validity  of  the  order  of  the  state 
commission  can  be  suitably  tested  only  by  an  appropriate 
determination  of  the  value  of  the  property  employed  in 
the  intrastate  business  and  of  the  compensation  receiv¬ 
able  for  the  intrastate  service  under  the  rates  prescribed. 
Minnesota  Rate  Cases,  230  U.  S.  352,  435.  As  to  the 
value  of  that  property,  and  as  to  the  revenue  and  ex¬ 
penses  incident  to  that  business,  separately  considered, 
there  should  be  specific  findings.  Railroau  Commission 
v.  Maxcy,  281  U.  S.  82,  83. 

The  court  found  that  the  Illinois  Company  owns  and 
operates  all  the  property  in  the  City  of  Chicago  used  in 
interstate  calls  and  connects  with  the  property  owned  by 
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the  American  Company  at  the  city  limits.  In  the  method 
used  by  the  Illinois  Company  in  separating  its  interstate 
and  intrastate  business,  for  the  purpose  of  the  computa¬ 
tions  which  were  submitted  to  the  court,  what  is  called 
exchange  property,  that  is,  the  property  used  at  the  sub¬ 
scriber’s  station  and  from  that  station  to  the  toll  switch¬ 
board,  or  to  the  toll  trunk  lines,  was  attributed  entirely  to 
the  intrastate  service.  This  method  was  adopted  as  a 
matter  of  convenience,  in  view  of  the  practical  difficulty 
of  dividing  the  property  between  the  interstate  and  intra¬ 
state  services.2  The  appellants  insist  that  this  method  is 
erroneous,  and  they  point  t§  the  indisputable  fact  that 
the  subscriber’s  station,  and  the  other  facilities  of  the 
Illinois  Company  which  are  used  in  connecting  with  the 
long  distance  toll  board,  are  employed  in  the  interstate 
transmission  and  reception  of  messages.3  While  the  dif¬ 
ficulty  in  making  an  exact  apportionment  of  the  property 
is  apparent,  and  extreme  nicety  is  not  required,  only  rea¬ 
sonable  measures  being  essential  ( Rowland  v.  Boyle,  244 
U.  S.  106,  108;  Groesbeck  v.  Duluth  South  Shore  &  At¬ 
lantic  Railway,  250  U.  S.  607,  614)  it  is  quite  another 

2  On  this  ground,  this  method  of  separation  has  been  approved  by 
a  number  of  state  commissions.  See  Re  Northwestern  Bell  Telephone 
Co.,  P.  U.  R.  1923-B,  112,  170;  Public  Utilities  Commission  v.  New 
England  Telephone  &  Telegraph  Co.,  P.  U.  R.  1926-C,  207,  261 ;  Re 
Hawkinsville  Telephone  Co.,  138  Commission  Leaflet’  (1923),  1112, 
1115-1117.  But  compare  Missouri  &  Kansas  Telephone  Co.,  P.  U. 
R.  1918-C,  55;  Re  Southern  California  Telephone  Co.,  P.’  U.  R. 
1925-C,  627;  Re  Chesapeake  &  Potomac  Telephone  Co.  of  Virginia 
P.  U.  R.  1926-E,  481,  626;  Chesapeake  &  Potomac  Telephone  Co.  of 
Virginia  v.  Commonwealth  of  Virginia,  147  Va.  43. 

3  The  Interstate  Commerce  Commission  has  had  under  considera¬ 
tion  the  application  of  section  20  (5)  to  the  local  exchange  property 
which  “  is  open  for  use  in  interstate  commerce  and  at  any  time  may 
be  so  used.”  Telephones  and  Railroad  Depreciation  Charges  118 
I.  C.  C.  295,  328-333;  also  Proposed  Report  (I.  C.  C.)  of  August 
15.  1929. 
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matter  to  ignore  altogether  the  actual  uses  to  which  the 
property  is  put.  It  is  obvious  that,  unless  an  apportion¬ 
ment  is  made,  the  intrastate  service  to  which  the  exchange 
property  is  allocated  will  bear  an  undue  burden — to  what 
extent  is  a  matter  of  controversy.4  We  think  that  this 
subject  requires  further  consideration,  to  the  end  that 
by  some  practical  method  the  different  uses  of  the  prop¬ 
erty  may  be  recognized  and  the  return  properly  at¬ 
tributable  to  the  intrastate  service  may  be  ascertained 
accordingly. 

Other  questions  are  presented  growing  out  of  the  rela¬ 
tion  of  the  Illinois  Company  to  the  Western  Electric 
Company  and  to  the  American  Company.  While  the  Illi¬ 
nois  Company  is  a  distinct  corporate  organization,  it  has 
the  advantage  of  being  a  component  part  of  a  large  system 
to  which  the  benefits  of  its  operations  accrue.  Through 
this  relation  the  Illinois  Company  obtains  the  cooperation 
of  the  manufacturing,  research,  engineering  and  financing 
departments  of  the  American  Company.  This  does  not 
alter  the  fact  that  the  Illinois  business  is  to  be  treated  as 
a  segregated  enterprise.  If  a  single  individual  or  corpora¬ 
tion,  having  a  number  of  technical  staffs,  engaged  directly 
in  local  public  services  within  several  States,  each  State 
would  be  entitled  to  regulate  the  transactions  within  its 
own  domain  according  to  its  own  conception  of  public  pol- 

4  In  Houston  v.  Southwestern  Bell  Telephone  Co.,  259  U.  S.  318, 
322,  relating  to  the  ordinance  of  the  City  of  Houston  prescribing 
telephone  rates  for  the  Company  which  operated  not  only  the 
Houston  local,  exchange  but  also  long  distance  toll  lines  connecting 
the  local  exchange  with  various  towns  and  cities  in  Texas  and  several 
other  States,  the  Company  in  practice,  and  for  the  purpose  of  the 
suit,  “credited  the  local  exchange  with  25%  of  the  long-distance 
toll  revenues  received  from  calls  originating  in  Houston  as  compen¬ 
sation  for  the  use  made  of  the  local  plant  in  rendering  long  distance 
service,”  and  upon  the  facts  there  shown  the  Court  held  that  the 
allowance  was  reasonably  sufficient. 
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icy,  provided  there  were  no  infringement  of  the  funda¬ 
mental  rights  guaranteed  by  the  Federal  Constitution, 
and,  if  the  latter  were  invoked  by  reason  of  the  action  of 
any  State,  it  would  still  be  necessary  to  consider  the  local 
enterprise  separately  and  to  make  whatever  apportion¬ 
ments  were  necessary  in  that  view.  The  corporate  or¬ 
ganization  of  the  Illinois  Company  not  only  created  a  legal 
person  amenable  as  such  to  governmental  authority,  but 
facilitates  the  examination  of  the  particular  transactions 
subject  to  that  authority.  The  question  presented  in  the 
present  case  is  not  one  of  the  abuse  of  intercorporate  re¬ 
lations,  or  of  domination  or  control  affecting  the  integrity 
of  the  direction  of  the  affairs  of  the  Illinois  Company,  but 
of  alleged  confiscation  through  prescribed  intrastate  rates. 

Contentions  of  the  appellants  in  this  relation  are  di¬ 
rected  to-  the  purchases  from  the  Western  Electric  Com¬ 
pany  and  to  the  payments  to  the  American  Company 
under  what  is  called  its  “  license  contract.”  It  appears 
that  the  Illinois  Company  has  purchased  practically  all  its 
equipment  from  the  Western  Electric  Company.  The 
state  commission  in  laying  the  basis  for  its  rate  order  made 
no  finding  as  to  the  fairness  of  the  prices  on  such  pur¬ 
chases.  On  the  record  in  this  suit,  the  court  concluded 
that  the  City  had  failed  to  support  its  contention  that 
these  prices  were  exorbitant.  The  court  said  that  it  ap¬ 
peared  that  for  the  past  fourteen  years  the  average  profit 
of  the  Western  Electric  Company  on  its  total  business  had 
not  been  “  in  excess  of  seven  per  cent,  and  never  above  ten 
per  cent.”  That  fact  has  evidentiary  value  but  the  find¬ 
ing  does  not  go  far  enough.  The  Western  Electric  Com¬ 
pany  not  only  manufactured  apparatus  for  the  licensees  of 
the  Bell  system  but  engaged  in  other  large  operations  and 
it  cannot  be  merely  assumed  or  conjectured  that  the  net 
earnings  on  the  entire  business  represent  the  net  earnings 
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from  the  sales  to  the  Bell  licensees  generally  or  from  those 
to  the  Illinois  Company.  Nor  is  the  argument  of  the  ap¬ 
pellants  answered  by  a  mere  comparison  of  the  prices 
charged  by  the  Western  Electric  Company  to  the  Illinois 
Company  with  the  higher  prices  charged  by  other  manu¬ 
facturers  for  comparable  material,  or  by  the  Western 
Electric  Company  to  independent  telephone  companies. 
The  point  of  the  appellants’  contention  is  that  the  West¬ 
ern  Electric  Company,  through  the  organization  and  con¬ 
trol  of  the  American  Company,  occupied  a  special  position 
with  particular  advantages  in  relation  to  the  manufacture 
and  sale  of  equipment  to  the  licensees  of  the  Bell  system, 
including  the  Illinois  Company,  that  is,  that  it  was  vir¬ 
tually  the  manufacturing  department  for  that  system,  and 
the  question  is  as  to  the  net  earnings  of  the  Western  Elec¬ 
tric  Company  realized  in  that  department  and  the  extent 
to  which,  if  at  all,  such  profit  figures  in  the  estimates  upon 
which  the  charge  of  confiscation  is  predicated.  We  think 
that  there  should  be  findings  upon  this  point. 

At  the  time  to  which  the  evidence  was  primarily  di¬ 
rected  (1923),  there  was  in  force  a  “  license  contract  ”  be¬ 
tween  the  Illinois  Company  and  the  American  Company, 
granting  a  license  under  the  patents  owned  or  controlled 
by  the  American  Company  and  providing  for  the  pay¬ 
ment  to  the  latter  of  4i/2  per  cent,  of  the  gross  revenues 
of  the  Illinois  Company  covering  the  rental  for  the  use 
of  instruments  and  for  engineering,  financial  and  ad¬ 
visory  services.  The  total  amount  sought  to  be  charged 
by  the  Illinois  Company  to  operating  expenses,  in  1923, 
for  payments  under  this  contract  in  relation  to  the 
Chicago  business  was  about  $1,724,000.  The  order  of 
the  Public  Utilities  Commission  of  Illinois,  made  in  De¬ 
cember,  1920,  which  fixed  the  rates  charged  in  1923  (the 
rates  still  in  force  under  the  interlocutory  injunction  in 
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this  suit)  had  provided  that  an  allowance  of  $1.13  was 
reasonable  solely  for  the  use  of  each  telephone  instrument, 
that  the  services  of  the  American  Company  were  of  great 
value  to  the  Illinois  Company,  that  the  annual  payment 
under  the  license  contract  then  averaged  $2.10  per  sta¬ 
tion  for  the  City  of  Chicago,  and  that  this  payment  was 
not  excessive.6  The  Illinois  Commerce  Commission,  in 
the  order  now  under  attack,  continued  this  allowance  of 

B  The  Public  Utilities  Commission  found  as  follows :  “  The  record  in 
the  instant  case  shows  that  the  present  market  price  for  the  same 
instrument  is  $4.50  and  on  this  baifis  the  Commission  finds  that  an 
annual  allowance  of  $1.13  is  reasonable  and  adequate  solely  for  the 
rental  of  each  telephone  instrument.  The  record  shows,  however, 
that  the  license  to  use  various  patented  devices,  the  patents  covering 
which  are  the  property  of  the  American  Telephone  and  Telegraph 
Company,  together  with  engineering,  financial  and  advisory  services, 
are  of  great  actual  value  to  the  Chicago  Telephone  Company,  such 
value  being  evidenced  in  part,  by  the  actual  annual  saving  effected 
over  and  above  the  operating  costs  should  such  devices  and  services 
not  be  available.  The  present  payment  made  by  petitioner  and 
under  the  present  license  contract  to  the  American  Telephone  and 
Telegraph  Company  averages  about  $2.10  per  station  per  annum 
for  the  City  of  Chicago  and  about  $1.91  per  station  per  annum  for 
the  suburban  territory.  At  $2.10  per  station  per  annum,  therefore, 
the  maximum  effect  upon  any  one  rate  for  service  cannot  exceed 
$0.18  per  station  per  month.  Since  payment  is  made  to  the  American 
Telephone  and  Telegraph  Company  by  the  Chicagp  Telephone  Com¬ 
pany  of  whose  stock  the  former  owns  approximately  98% ,  it  is  neces¬ 
sary  that  the  underlying  contract  be  given  scrutiny  notwithstanding 
the  fact  that  the  Chicago  Telephone  Company,  as  a  legal  entity,  is 
a  free  agent.  A  careful  consideration  of  the  evidence  in  the  instant 
case  discloses  the  unquestioned  value  of  the  general  services  ren¬ 
dered  petitioner  by  the  American  Telephone  and  Telegraph  Com¬ 
pany.  .  .  .  The  particular  amounts  involved  have  been  approved 
as  items  qf  operating  expense  in  different  jurisdictions  by  nine  Com¬ 
missions  within  the  last  three  years,  however,  and  the  Commission 
after  carefully  considering  all  the  evidence  is  of  the  opinion  and  finds 
that  the  present  annual  payment  under  the  license  contract,  limited 
to  $2.10  per  station  per  annum  for  the  City  of  Chicago  and  to  $1  91 
per  station  per  annum  for  the  suburban  territory,  is  not  excessive 
and  may  be  allowed  as  an  item  of  operating  expense.” 
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$2.10  per  station  as  sufficient  to  cover  the  rental  and  the 
services  in  question.6 

The  Illinois  Company,  in  its  evidence  before  the  court, 
presented  an  estimate  showing  that  it  would  have  cost 
that  Company  the  sum  of  $709,000,  or  $1.07  per  station, 
during  the  year  1923  to  provide  its  own  supply  of  instru¬ 
ments,  purchasing  them  in  the  open  market  and  providing 
for  a  return  of  eight  per  cent,  on  the  investment.  The 
appellants  urge  that  this  amount  is  too  large  by  $120,000, 
and  that,  in  any  event,  the  remainder  of  the  total  charge 
of  $1,724,000  for  payments  under  the  license  contract, 
that  is,  $1,015,000,  treating  this  amount  as  compensation 
for  services  in  addition  to  rentals,  should  be  rejected. 
The  court  overruled  this  contention.  The  court  found 
that  the  case  for  the  allowance  of  the  entire  amount  for 
services  was  a  strong  one;  that  on  the  basis  of  a  total 
charge  of  $2.10  per  station,  as  allowed  by  the  state  com¬ 
mission,  there  would  be  a  reduction  of  $360,000  in  the 
amount  chargeable  to  operating  expenses  by  virtue  of  the 
payments  under  the  license  contract,  and  that  there  was 

«The  finding  of  the  Commerce  Commission,  after  referring  to  the 
ownership  of  stock  by  the  American  Company,  was  as  follows:  “  The 
Commission  believes  from  all  the  circumstances  surrounding  the 
payments  made  by  the  Illinois  Bell  Telephone  Company  to  the 
American  Telephone  and  Telegraph  Company  and  the  services  ren¬ 
dered  by  the  latter  to  the  former,  and  the  cost  thereof,  should  be  at 
some  time  fully  investigated,  to  the  end  that  charges  for  the  services 
may  be  properly  established.  The  present  record  does  not  contain 
sufficient  information  to  warrant  this  Commission  in  departing  from 
the  findings  of  the  previous  Commission  in  respect  to  the  payments 
that  should  be  made  by  the  Illinois  Bell  Telephone  Company  to  the 
American  Telephone  and  Telegraph  Company.  The  previous  Com¬ 
mission  found  that  payment  by  the  Chicago  Telephone  Company  to 
the  parent  company  of  $2.10  per  station  was  sufficient  to  cover  the 
value  of  the  services  rendered.  It  is  certainly  more  equitable  to  base 
the  charges  for  services  rendered  on  the  number  of  stations  rather 
than  on  the  gross  revenue  because  any  change  in  revenues  results 
in  a  change  in  payments  to  the  parent  company,  and  would  be  made 
without  respect  to  the  services  rendered." 
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no  warrant  for  any  further  reduction.  Without  approv¬ 
ing  the  reduction,  the  court  accepted  the  ruling  of  the 
Commission  for  the  purpose  of  determining  the  issue  of 
confiscation. 

It  further  appears  that  in  the  early  part  of  the  year 
1926,  the  payment  under  the  license  contract  was  reduced 
from  4y2  per  cent,  of  the  gross  earnings  to  4  per  cent. 
This  reduction  was  made  effective  as  of  January  1,  1926, 
and  the  reduced  rate  was  applied  in  the  years  1926  and 
1927/  At  the  end  of  the  year  1927,  the  conditions  of  the 
license  contract  were  again  changed  by  providing  for  the 
sale  by  the  American  Company  to  the  Illinois  Company 
of  the  telephone  instruments  (receivers,  transmitters  and 
induction  coils)  and  the  American  Company  was  relieved 
from  its  obligation  with  respect  to  their  replacement  and 
repair.  It  is  said  that  the  price  paid  was  substantially  the 
current  price  less  20  per  cent.  At  the  same  time  the  pay¬ 
ment  under  the  license  contract  by  the  Illinois  Company  to 
the  American  Company  was  reduced  from  4  per  cent,  to  2 
per  cent,  of  the  gross  earnings.7 8  On  January  1,  1929,  the 

7  In  the  Annual  Report  of  the  American  Company  for  1926  it  was 
stated:  The  American  Telephone  and  Telegraph  Company  was  able 
during  the  year  to  make  a  reduction  in  its  charge  to  its  Associated 
Companies  under  its  contracts  for  service,  including  the  furnishing 
of  telephones.  The  charge  was  reduced  from  4%  per  cent,  to  4  per 
cent,  of  the  gross  revenue  of  those  companies,  effective  from  Janu¬ 
ary  1,  1926.  The  purpose  of  these  contracts  is  not  to  make  money 
for  the  American  Telephone  and  Telegraph  Company,  but  to  fur¬ 
ther  the  development  of  the  telephone  art  and  to  enable  the  growth 
and  expansion  of  telephone  service  on  a  nation-wide  basis.  While 
the  cost  of  furnishing  the  services  to  any  one  company,  from  the 
nature  of  the  services  rendered,  cannot  be  determined,’  the  total 
cost  of  furnishing  services  for  all  of  the  companies  under  the  con¬ 
tracts  can  be  approximated.  The  revenue  of  $29,850  303  received 
under  the  contracts  during  1926  only  slightly  more  than  offset  the 
estimated  cost  of  over  $29,250,000.” 

8  With  respect  to  these  changes  the  American  Company  stated 
in  its  report  for  1927:  “As  the  business  grows  and  the  country 
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rate  of  payment  was  further  reduced  from  2  per  cent,  to 
iy2  per  cent,  of  the  gross  earnings. 

There  is  evidence  that  the  payment  under  the  license 
contract  in  the  year  1924  exceeded  the  amount  allowed  by 
the  state  commission  by  $358,952;  in  1925,  by  $387,284; 
in  1926,  by  $223,249;  and  in  1927,  by  $251,964.  We  find 
no  similar  statement  for  the  subsequent  period  under  the 
reductions  of  rate  then  applicable.  In  view  of  the  find¬ 
ings,  both  of  the  state  commissions  and  of  the  court,  we 
see  no  reason  Lto  doubt  that  valuable  services  were  ren¬ 
dered  by  the  American  Company,  but  there  should  be 
specific  findings  by  the  statutory  court  with  regard  to  the 
cost  of  these  services  to  the  American  Company  and  the 
reasonable  amount  which  should  be  allocated  in  this  re¬ 
spect  to  the  operating  expenses  of  the  intrastate  business 
of  the  Illinois  Company  in  the  years  covered  by  the  decree. 

There  is  also  the  question  of  the  annual  allowance  for 

depreciation.  The  Illinois  Commission  concluded  that 

the  accumulation  of  a  large  reserve  ($26,000,000)  despite 

the  fact  that  the  property  had  been  maintained  “in  at 

least  90  per  cent,  condition,”  showed  that  the  reserve  had 

been  buUt  up  by  annual  additions  that  were  in  excess  of 

the  amounts  required.  The  Commission  by  its  order  pro- 

».  -  -  — 

grows,  conditions  change.  In  the  early  days  of  the  telephone  busi¬ 
ness  it  seemed  essential  that  telephone  instruments  be  owned  and 
maintained  by  a  central  organization.  This  condition  no  longer 
obtains,  and,  therefore,  as  previously  stated,  the  telephone  instru¬ 
ments  heretofore  owned  by  the  American  Telephone  and  Telegraph 
Company  were  sold  to  the  operating  companies  and  a  reduction  was 
made  in  the  charge  for  services  furnished  under  service  contracts 
with  those  companies.  In  1926  this  charge  was  reduced  from  4% 
per  cent,  to  4  per  cent,  of  their  gross  telephone  revenues,  and  this 
present  reduction  to  2  per.  cent,  will  result  in  revenues  to  the  Ameri¬ 
can  Telephone  and  Telegraph  Company  somewhat  less  than  the 
,  estimated  cost  of  performing  its  services  under  these  contracts. 
This  is,  however,  in  accord  with  our  efforts  to  assist  our  Associated 
Companies  in  keeping  down  the  cost  of  telephone  service  in  every 
way  practicable.” 
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vided  for  a  “combined  maintenance  and  replacement 
allowance”  which  it  deemed  to  be  adequate  “to  fully 
protect  the  investment  in  this  property  and  permit  the 
Company  to  accrue  a  reserve  in  the  anticipation  of  prop¬ 
erty  retirements.”  The  court  found  that  by  this  method 
the  amount  as  charged  by  the  Company  to  operating 
expenses  in  1923  with  respect  to  depreciation  had  been 
reduced  by  the  Commission  to  the  extent  of  about  $1,800,- 
000.  It  was  on  the  assumption  of  this  reduction,  that 
the  court,  without  making  any  finding  as  to  the  proper 
annual  allowance  for  depreciation,  reached  its  conclusion 
as  to  the  inadequacy  of  the  rates. 

While  it  has  beenlield  by  this  Court  that  property  paid 
for  out  of  moneys  received  for  past  services  belongs  to 
the  Company,  and  that  the  property  represented  by  the 
credit  balance  in  the  reserve  for  depreciation  cannot  be 
used  to  support  the  imposition  of  a  confiscatory  rate 
( Board  of  Commissioners  v.  New  York  Telephone  Com¬ 
pany,  supra),  it  is  evident  that  past  experience  is  an 
indication  of  the  Company’s  requirements  for  the  future. 
The  recognition  of  the  ownership  of  the  property  repre¬ 
sented  by  the  reserve  does  not  make  it  necessary  to  allow 
similar  accumulations  to  go  on  if  experience  shows  that 
these  are  excessive.  The  experience  of  the  Illinois  Com¬ 
pany,  together  with  a  careful  analysis  of  the  results 
shown,  under  comparable  conditions,  by  other  companies 
which  are  part  of  the  Bell  system,  and  thus  enjoy  the 
advantage  of  the  continuous  and  expert  supervision  of  a 
central  technical  organization,9  should  afford  a  sound 
basis  for  judgment  as  to  the  amount  which  in  fairness 

9  The  Interstate  Commerce  Commission  has  observed :  “  In  devis¬ 
ing  methods  for  accumulating,  recording,  and  utilizing  the  data  es¬ 
sential  to  the  ascertainment  of  service  lives  and  depreciation  rates, 
the  railroad  companies  may  well  take  note  of  the  experience  of  the 
telephone  companies.  Much  of  this  research  and  planning  work  has 
been  done  for  the  Bell  System  companies  by  a  central  organization 
of  a  few  carefully  selected  engineers  and  accountants,  and  in  this  way 
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both  to  public  and  private  interest  should  be  allowed  as 
an  annual  charge  for  depreciation. 

The  Company  urges  that,  as  Congress  has  granted  juris¬ 
diction  to  the  Interstate  Commerce  Commission  over  the 
depreciation  rates  of  telephone  companies  doing  an  inter¬ 
state  business  (Interstate  Commerce  Act,  section  20  (5) 
as  amended  by  Transportation  Act,  1920)  this  subject 
is  now  completely  withdrawn  from  the  power  of  the 
State.  It  is  said  that  two  rates  of  depreciation  cannot 
be  charged  on  the  same  property.  The  Interstate  Com¬ 
merce  Commission  has  had  the  matter  under  considers 
tion  (Telephone  and  Railroad  Depreciation  Charges,  118 
I.  C.  C.  328-333)  but,  so  far  as  we  are  advised,  a  final 
determination  has  not  yet  been  made.  The  Interstate 
Commerce  Commission  has  its  accounting  rules  with  refer¬ 
ence  to  depreciation  charges  and,  pending  its  order  under 
section  20  (5)  of  the  Interstate  Commerce  Act,  telephone 
companies,  as  well  as  others  subject  to  the  Act,  have 
been  directed  to  continue  to  observe  these  requirements. 
The  Company  argues  that,  although  the  Interstate  Com¬ 
merce  Commission  has  not  finally  ruled,  the  action  taken 
by  Congress  excludes  the  jurisdiction  of  state  tribunals 
under  familiar  principles  (Northern  Pacific  Railway  Com¬ 
pany  v.  Washington,  222  U.  S.  370,  378;  Pennsylvania 
Railroad  Company  v.  Public  Service  Commission,  250 
U.  S.  566,  569;  Oregon-Washington  Railroad*&  Navigar 
tion  Company  v.  Washington,  270  U.  S.  87,  102).  We 
are  unable  to  assent  to  this  view.  As  the  Interstate  Com¬ 
merce  Commission  has  not  acted  finally  in  the  matter, 
we  are  not  now  called  upon  to  consider  the  scope  of  its 
authority  in  relation  to  depreciation  charges,  but  we  are 
of  the  opinion  that,  in  any  event,  until  action  has  been 

it  has  been  done  better  and  more  economically  than  if  each  of  the 
numerous  operating  companies  had  been  left  to  its  own  initiative. 
The  independent  telephone  companies  have  also  profited  from  this 
work.”  Telephone  and  Railroad  Depreciation  Charges,  Proposed 

Report  of  August  15,  1929,  [p.  20]. 
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taken  which  could  be  deemed  validly  to  affect  the  amount 
to  be  charged  to  depreciation  in  connection  with  intra¬ 
state  business  so  as  to  affect  intrastate  rates,  the  pre¬ 
rogative  of  the  State  to  prescribe  such  rates,  and  the 
jurisdiction  and  duty  of  the  statutory  court  in  consider¬ 
ing  their  validity  to  determine  the  amount  properly  al¬ 
lowable  for  depreciation  in  connection  with  intrastate 
business,  are  not  to  be  gainsaid.  Compare  Board  of  Com¬ 
missioners  v.  Great  Northern  Railway  Company,  281  U.  S. 
412.  Accordingly,  the  court  should  make  appropriate 
findings  with  respect  to  the  amount  to  be  allowed  in  this 
case  as  an  annual  charge  for  depreciation  in  connection 
with  the  intrastate  business. 

Upon  the  hypotheses  adopted  by  the  statutory  court, 
the  return  to  the  Illinois  Company  was  found  to  be  inade¬ 
quate,  but  what  would  be  a  proper  rate  of  return  was  not 
determined.  In  determining  what  is  a  confiscatory  regu¬ 
lation  of  rates,  it  is  necessary  to  consider  the  actual  effect 
of  the  rates  imposed  in  the  light  of  the  utility’s  situation, 
its  requirements  and  opportunities.  As  was  said  in 
United  Railways  v.  West,  280  U.  S.  234,  249,  250,  a  rule 
as  to  rate  of  return  can  not  be  laid  down  which  would 
apply  uniformly  to  all  sorts  of  utilities ;  “  what  may  be  a 
fair  return  for  one  may  be  inadequate  for  another,  de¬ 
pending  upon  circumstances,  locality  and  risk.”  In  that 
case  the  Court  restated  the  general  rule  in  the  language 
of  the  opinion  in  Bluefield  Company  v.  Public  Service 
Commission,  262  U.  S.  679,  692,  693,  as  follows:  “What 
annual  rate  will  constitute  just  compensation  depends 
upon  many  circumstances  and  must  be  determined  by 
the  exercise  of  a  fair  and  enlightened  judgment,  having 
regard  to  all  relevant  facts.  A  public  utility  is  entitled 
to  such  rates  as  will  permit  it  to  earn  a  return  on  the 
value  of  the  property  which  it  employs  for  the  convenience 
of  the  public  equal  to  that  generally  being  made  at  the 
same  time  and  in  the  same  general  part  of  the  country 
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on  investments  in  other  business  undertakings  which  are 
attended  by  corresponding  risks  and  uncertainties;  but 
it  has  no  constitutional  right  to  profits  such  as  are  realized 
or  anticipated  in  highly  profitable  enterprises  or  specula¬ 
tive  ventures.  The  return  should  be  reasonably  sufficient 
to  assure  confidence  in  the  financial  soundness  of  the 
utility  and  should  be  adequate,  under  efficient  and  eco¬ 
nomical  management,  to  maintain  and  support  its  credit 
and  enable  it  to  raise  the  money  necessary  for  the  proper 
discharge  of  its  public  duties.” 

It  is  evident  that  in  the  present  case  we  are  not  dealing 
with  an  ordinary  public  utility  company,  but  with  one 
that  js  part  of  a  large  system  organized  for  the  purpose 
of  maintaining  the  credit  of  the  constituent  companies 
and  securing  their  efficient  and  economical  management. 
The  record  of  the  Illinois  Company  shows  that  for  many 
years  it  has  been  able  to  expand  its  business  so  as  to 
meet  increasing  demands,  to  pay  its  operating  expenses 
including  interest  on  money  borrowed,  to  pay  dividends 
of  eight  per  cent,  upon  its  capital  stock,  and  to  accumu¬ 
late  a  surplus.  It  was  found  by  the  court  that  the  reduc¬ 
tion  in  revenue  caused  by  the  rates  in  question,  as  applied 
to  the  entire  business  for  the  year  1923,  would  amount  to 
about  $1,700,000,  and  the  question  is  whether  the  loss 
when  ascertained .  with  respect  to  the  intrastate  business 
would  cause  confiscation  under  the  applicable  standard 
as  above  set  forth  in  the  Bluefield  case,  supra.  In  order 
to  determine  this  question,  the  court  should  find  the 
rate  of  return  which  was  realized  from  the  intrastate 
business  and  the  rate  of  return  which  it  is  fair  to  conclude 
would  have  been  realized  from  that  business  under  the 
prescribed  rates. 

The  conclusion  Cached  by  the  court  as  to  confiscation 
had  particular  reference  to  the  evidence  bearing  upon  the 
business  of  the  year  1923.  The  court  said  that  this  find¬ 
ing  applied  “with  increasing  force  to  the  succeeding 
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years.”  But  no  findings  were  made  as  to  the  value  of  the 
property  and  the  revenues  and  expenses  in  these  years. 
A  rate  order  which  is  confiscatory  when  made  may  cease 
to  be  confiscatory,  or  one  which  is  valid  when  made  may 
become  confiscatory  at  a  later  period.  Des  Moines  Gas 
Company  v.  Des  Moines ,  238  U.  S.  153,  172,  173;  Liricoln 
Gas  Company  v.  Lincoln ,  250  U.  S.  256,  268,  269;  Brush 
Electric  Company  v.  Galveston,  262  U.  S.  443,  446;  Blue- 
field  Company  v.  Public  Service  Commission,  supra.  In 
view  of  this  fact,  and  as  the  disposition  of  the  amount 
withheld  by  the  Company  under  the  conditions  of  the 
interlocutory  injunction  will  depend  on  the  final  decree, 
there  should  be  appropriate  findings  as  to  the  results  of 
the  intrastate  business  in  Chicago  and  the  effect  of  the 
rates  in  question  for  each  of  the  years  since  the  date  of 
the  Commission’s  order. 

In  order  that  the  necessary  findings  may  be  made,  and 
such  additional  evidence  as  may  be  required  for  that  pui^ 
pose  may  be  received,  the  decree  is  set  aside  and  the 
cause  is  remanded  to  the  District  Court,  specially  consti¬ 
tuted  as  provided  by  the  statute,  for  further  proceedings 
in  conformity  with  this  opinion,  the  restraining  order 
entered  in  this  suit  to  be  continued  pending  further  action 
of  the  District  Court. 

It  is  so  ordered. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA 
RAILWAY  COMPANY  v.  HOLMBERG. 

ERROR  TO  THE  SUPREME  COURT  OF  NEBRASKA. 

No.  1.  Argued  October  10,  1928.  Reargued  October  23,  1930.— 
Decided  December  1,  1930. 

A  state  law  so  applied  as  to  require  a  railroad  company  to  provide 
an  underground  cattle-pass  across  its  right  of  way  partly  at  the 
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expense  of  the  oompany,  not  as  a  safety  measure  but  merely  to  save 
a  farmer,  owning  the  land  on  both  sides  of  the  railroad,  from 
inconvenience  attendant  upon  the  use  of  an  existing  grade  crossing 
otherwise  adequate,  takes  the  company’s  property  for  a  private 
use  and  without  due  process  of  law.  P.  166. 

115  Neb.  727,  reversed. 

Error  to  a  judgment  of  the  Supreme  Court  of  Ne¬ 
braska  which  affirmed,  on  appeal,  an  order  of  the  State 
Railway  Commission  requiring  the  Railway  Company  to 
establish  an  underground  cattle-pass. 

Mr.  Wymer  Dressier,  with  whom  Messrs.  Robert  D. 
Neely,  Richard  L.  Kennedy,  and  R.  N.  Van  Doren  were 
on  the  brief;  for  plaintiff  in  error. 

Messrs.  O.  S.  Spillman,  Attorney  General  of  Nebraska, 
and  Hugh  LaMaster,  Assistant  Attorney  General,  for 
defendant  in  error,  on  the  original  argument.  Mr.  Hugh 
LaMaster,  Assistant  Attorney  General,  with  whom  Mr. 
C.  A.  Sorensen,  Attorney  General,  was  on  the  supplemen¬ 
tal  brief,  for  defendant  in  error  on  reargument. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

This  case  is  here  on  writ  of  error,  allowed  under  §  237, 
Jud.  Code,  before  the  amendment  of  Jan.  31,  1928,  to 
review  a  judgment  of  the  Supreme  Court  of  Nebraska, 
which  sustained' an  order  of  the  State  Railway  Commis¬ 
sion.  115  Neb.  727.  The  order  directed  plaintiff  in  error 
to  install,  at  an  estimated  cost  of  $1,153  to  it  and  of  $453 
to  the  landowner,  an  underground  ^cattle  pass  under  its 
tracks,  so  as  to  connect  the  farm  lands  of  defendant  in 
error  lying  on  either  side  of  and  adjacent  to  plaintiff’s 
right  of  way.  The  Commission  acted  under  authority 
purporting  to  be  given  by  §  5527  Comp,  Stat.  Neb.  1922, 
as  amended  (Laws  of  Neb.,  1923,  c.  167),  printed  in  the 
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margin.1  The  plaintiff  assails  the  statute,  as  applied  in 
this  instance,  as  depriving  it  of  property  without  due 
process  of  law,  and  as  impairing  the  obligation  of  con¬ 
tract  in  violation  of  the  federal  Constitution. 

Defendant’s  farm  comprises  a  quarter  section  of  land, 
divided  approximately  in  half  by  plaintiff’s  track,  which 
crosses  from  the  northwest  corner  to  the  southeast.  For 
fifteen  or  more  years  plaintiff  has  maintained  a  farm 
crossing,  at  grade,  now  equipped  with  gates,  which  con¬ 
nects  the  parts  of  the  farm  near  its  northwest  corner. 
The  state  court  assumed  that  the  crossing  was  established 
before  1921  and  while  the  statute  provided  only  that 
where  the  same  person  owns  land  on  both  sides  of  a 
railroad,  the  latter  “  shall,  when  required  so  to  do,  makte 
and  keep  in  good  repair  one  causeway  or  other  adequate 
means  of  crossing  the  same.”  Amendments  (Laws  of 
Neb.,  1921,  c.  261,  and  that  of  1923)  added  the  pro¬ 
visions  authorizing  the  Commission  to  entertain  com¬ 
plaint  by  the  landowner  that  a  crossing  “  is  not  adequate 
or  is  unsafe  and  dangerous  to  the  life  and  property  of 

Section  5527.  Whenever  any  person  owns  land  on  both  sides 
of  the  right-of-way  of  any  railroad,  such  railroad  shall  provide  and 
keep,  in  repair  at  least  one  adequate  means  for  such  land  owner  to 
cross  the  right-of-way.  Any  interested  land  owner  with  land  on 
both  sides  of  the  right-of-way  of  any  railroad  may  file  written  com¬ 
plaint  with  the  state  railway  commission  against  any  such  railroad 
.that  the  crossing  is  not  adequate  or  is  unsafe  and  dangerous  to  the 
life  and  property  of  those  who  use  the  same,  and  the  commission 
thereupon  shall  make  such  investigation  and  hold  such  hearing  as 
may  be  necessary,  and  shall  issue  such  orders  as  it  shall  deem  neces¬ 
sary,  proper  and  adequate.  If  circumstances  warrant  the  commis¬ 
sion  may  require  overhead,  under  ground  or  grade  crossings  and 
require  wing  fences  at  underground  crossings  or  may  require  exist¬ 
ing  crossings  to  be  relocated  so  as  to  be  safe  to  those  who  use 
them,  but  where  such  special  crossing  involves  an  expenditure  of  more 
than  seven  hundred  ($700.00)  dollars  the  land  owner  shall  bear  one- 
half  the  expenses  in  excess  of  seven  hundred  ($700.00)  dollars. 
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those  who  use  ”  it,  and  to  require  an  overhead  or  under¬ 
ground  crossing  “if  circumstances  warrant.” 

The  proceeding  now  under  review  was  begun  in  1924 
by  defendant’s  petition  to  the  Commission,  setting  up,  as 
the  sole  basis  for  the  order  sought,  that  the  surface  cross¬ 
ing  was  inadequate.  The  only  ground  of  inadequacy 
alleged  or  sought  to  be  proved  was  that  the  crossing  could 
not  be  reached  without  passing  through  defendant’s  cul¬ 
tivated  fields  on  both  sides  of  the  track,  to  avoid  which, 
defendant  was  compelled,  in  transferring  his  cattle  from 
water  supply  to  pasture  and  return,  to  drive  them  back 
and  forth  a  distance  of  three-fourths  of  a  mile  on  a 
public  highway  which  crosses  plaintiff’s  line  at  grade.  The 
petition  stated  that  an  underground  pass  could  easily  be 
established  at  artother  point  on  plaintiff’s  line,  where 
there  was  a  depression  on  each  side,  so  as  to(  connect 
defendant’s  pasture  with  the  southwest  part  of  his  farm, 
and  with  a  cattle  runway  extending  to  his  yards  and  water 
supply. 

The  Commission,  after  a  hearing,  found  the  facts  as 
alleged,  and  others  showing  that  defendant’s  farm  could 
be  more  conveniently  operated  if  the  proposed  pass  were 
established,  concluded  that  the  present  crossing  was 
“inadequate  and  impracticable,”  and  granted  the  order 
asked.  The  Commission  did  not  find,  nor  was  there  evi¬ 
dence  before  it  tending  to  show,  that  the  crossing  was 
not  adequate  for  the  passing  and  repassing  of  such  persons 
and  cattle  as  would  normally  go  from  one  part  of 
defendant’s  farm  to  the  other  in  conducting  usual  farm 
operations. 

The  state  court,  in  passing  on  the  order,  had  before  it 
only  the  evidence  given  and  proceedings  had  before  the 
Commission.  Saying  that  the  record  did  not  adequately 
present  the  point,  it  assumed,  upon  the  basis  of  conces¬ 
sions  stated  to  be  in  briefs  before  it,  that  plaintiff  ac- 
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quired  its  right  of  way  by  condemnation  prior  to  1921. 
It  pointed  out  that  at  that  time  the  statute  required 
plaintiff  to  maintain  a  causeway  or  “other  adequate  means 
of  crossing  ”  between  the  two  parts  of  the  farm.  It  said 
that  compensation  for  the  land  condemned  must  be 
taken  to  have  been  assessed  in  view  of  the  provisions 
of  the  statute,  and  that  plaintiff  took  its  right  of  way 
subject  to  the  statutory  obligation  to  construct  and  main¬ 
tain  the  “  adequate  ”  farm  crossing  defined  by  the  statute. 
It  mooted,  without  deciding,  the  question  whether  the 
present  crossing  was  adequate  within  the  meaning  of 
the  statute  as  originally  enacted,  suggested  that  there 
might  be  “a  further  definition”  of  adequacy  “by  the 
state  in  proper  exercise  of  its  police  power,”  and  supported 
the  order  of  the  Commission  on  the  ground  that  the  state 
could,  in  the  exercise  of  its  police  power,  “  eliminate  the 
perils  of  grade  crossings.” 

There  is  no  occasion  for  us  to  consider  how  far,  if  at  all, 
the  state’s  power  to  remove  the  dangers  of  public  grade 
crossings>  see  Erie  Railroad  Co.  v.  Board  of  Public  Utility 
Commissioners,  254  U.  S.  394,  extends  to  private  farm 
crossings  when  unsafe  to  the  traveling  public  or  indi¬ 
vidual  users.  The  Nebraska  statute  has  delegated  to  the 
State  Railway  Commission  authority  to  order  farm  cross¬ 
ings  underground  because  either  inadequate  or  dangerous, 
if  circumstances  warrant.  But  there  is  nothing  in  this 
record  to  suggest  that  'the  order  of  the  Commission  was 
either  asked  or  granted  as  a  safety  measure.  The  Com¬ 
mission  did  not  find  that  the  crossing  was  dangerous 
either  to  the  public,  the  litigants,  or  their  property. 
Neither  did  it  find  that  this  crossing  was  in  anywise 
different  from  the  usual  farm  crossing  at  grade.  True 
there  was  testimony  that  cattle  passing  over  the  crossing 
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needed  to  be  attended  and  controlled  to  prevent  injury 
to  them  by  trains.  But  this  was  no  more  true  of  that 
crossing  than  of  surface  farm  crossings  in  general.  The 
case  is  one  of  a  single  track  branch  line.  The  track  is 
straight  and  it  was  conceded  on  argument  before  this 
Court  that  there  were  only  four  trains  a  day.  While  there 
are  bare  assertions  in  the  testimony  that  the 'private 
crossing  was  dangerous,  there  was  no  evidence  of  any 
danger  beyond  that  which  would  attend  the  use  of  any 
farm  crossing.  Neither  the  Commission  nor  the  state 
court  regarded  the  statute  as  condemning  all  such  cross¬ 
ings,  doubtless  because  the  statute  distinctly  includes  that 
type  of  crossing  among  those  which  it  authorizes  the  Com¬ 
mission  to  require,  its  words  being,  “the  Commission  may 
require  overhead,  underground  or  grade  crossings”  as  the 
circumstances  may  warrant.  It  is  plain  that  the  Com¬ 
mission  proceeded  upon  the  assumption  that  th6  statute 
authorized  it  to  compel  plaintiff  to  establish  the  under¬ 
ground  pass  for  the  convenience  and  benefit  of  defend¬ 
ant  in  the  use  of  his  own  property,  and  that  that  alone 
was  the  ground  and  purpose  of  the  order.  The  applica¬ 
tion  thus  given  to  the  statute  deprives  plaintiff  of  prop¬ 
erty  for  the  private  use  and  benefit  of  defendant,  and  is  a 
taking  of  property  without  due  process  of  law,  forbidden 
by  the  Fourteenth  Amendment.  Missouri  Pacific  Ry.  Co. 
v.  Nebraska,  164  U.  S.  403;  Missouri  Pacific  Ry.  Co.  v. 
Nebraska,  217  U.  S.  196;  Great  Northern  Ry.  Co.  v.  Min¬ 
nesota,  238  U.  S.  340;  Great  Northern  Ry.  Co.  v.  Cahill, 
253  U.  S.  71. 

The  judgment  below,  which  affirmed  the  Commission’s 
order,  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Reversed. 


168 


OCTOBER  TERM,  1930. 

Counsel  for  Parties. 


282  U.S. 


LEKTOPHONE  CORPORATION  v.  THE  ROLA 

COMPANY. 

MILLER  BROTHERS  COMPANY  v.  LEKTOPHONE 

CORPORATION. 

CERTIORARI  TO  THE  CIRCUIT  COURTS  OF  APPEALS  FOR  THE 
NINTH  AND  THIRD  CIRCUITS. 

Nos.  19  and  68.  Argued  November  26,  1930. — Decided  December 

8,  1930. 

Hopkins  Patent  No.  1,271,529,  granted  July  2,  1918,  for  an  acoustic 
device  for  the  propagation,  from  a  record  or  equivalent  element,  of 
self-sustaining  sound  waves  in  free  air,  as  distinguished  from  the 
then  prevailing  use  of  the  sound  box  and  horn,  comprised  a  bodily 
movable  conical  tympanum  of  crisp,  strong,  and  more  or  less  rigid 
material,  such  as  paper,  continued  in  one  piece  to  form  an  annular 
rim  which  was  rigidly  supported  between  two  rings.  The  patentee 
attached  importance  to  the  size  of  the  tympanum  as  well  as  its 
structure.  Held,  narrowly  confined  by  the  prior  art,  if  valid,  and 
not  infringed  by  a  device  (radio  loud  speaker)  in  which  the  rim 
of  the  tympanum  is  made  of  limp  leather  or  cloth.  P.  171.. 

34  F.  (2d)  764,  affirmed. 

37  F.  (2d)  580  (Dist.  Ct.),  reversed. 

Writs  of  certiorari,  280  U.  S.  551  and  281  U.  S.  713,  to 
review  conflicting  decisions  in  the  Ninth  and  Third  Cir¬ 
cuits  in  two  suits  brought  by  the  Lektophone  ^rporation 
alleging  the  infringement  of  a  patent.  The  cases  are 
stated  fully  in  the  opinion. 

Mr.  William  H.  Davis  for  the  Lektophone  Corporation. 

Mr.  Thomas  G.  Haight,  with  whom  Messrs.  Charles  E. 
Townsend,  William  A.  Loftus,  and  Theodore  S.  Kenyon 
were  on  the  brief,  for  the  Rola  Company. 

Messrs.  Samuel  E.  Darby,  Jr.,  and  Theodore  S.  Kenyon 
for  Miller  Brothers  Company. 
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Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

These  are  two  suits  brought  by  the  Lektophone  Cor¬ 
poration  alleging  the  infringement  of  a  patent.  In  the 
first  named,  No.  19,  in  the  Ninth  Circuit,  the  decision 
was  for  the  defendant,  34  F.  (2d)  764,  affirming  the  decree 
of  the  District  Court,  27  F.  (2d)  758,  and  declining  to 
follow  the  Third  Circuit’s  decision  in  Lektophone  Cor¬ 
poration  v.  Brandes  Products  Corporation,  20  F.  (2d) 
155.  A  writ  of  certiorari  was  granted  by  this  Court, 
280  U.  S.  551.  Later,  the  second  of  the  suits  before  us, 
No.  68,  was  brought  in  the  Third  Circuit,  and  the  Dis¬ 
trict  Court,  in  obedience  to  the  precedent  there,  decided 
for  the  plaintiff,  37  F.  (2d)  580.  An  appeal  was  taken 
to  the  .  Circuit  Court  of  Appeals.  A  writ  of  certiorari 
was  granted  by  this  Court  without  the  formality  of 
awaiting  the  result.  281  U.  S.  713. 

The  patent  is  No.  1,271,529,  granted  July  2,  1918,  to 
Hopkins,  assignor,  by  mesne  assignments,  to  the  Lekto¬ 
phone  Corporation;  the  original  application  having  been 
filed  July  14,  1913,  in  the  time  of  the  phonograph  and 
before  the  days  of  radio,  for  an  “  Improvement  in  Acoustic 
Devices.”  The  object  is  the  “  direct  propagation,  in  free 
air,  from  a  record  or  equivalent  element  subjected  to  the 
action  of  the  original  sound  waves  or  vibrations,  of  self- 
sustaining  sound  waves  substantially  corresponding  in  in¬ 
tensity  and  amplitude,  as  well  as  in  pitch  or  timbre,  to 
the  said  original  sound  waves”;  as  distinguished  from 
the  then  prevailing  use  of  the  sound  box  and  horn.  The 
device,  as  set  forth  in  claim  8,  comprised  “a  tympanum 
embodying  a  bodily  movable,  central  conical  portion,  and 
an  annular  rim  which  encircles  said  conical  portion  and 
which  is  rigidly  supported,  said  conical  portion  being 
freely  exposed  on  all  sides  to  unconfined  air  and  being 
of  sufficient  area  to  produce  self-sustaining  sound  waves 
in  the  surrounding  air  when  vibrated.”  On  the  question 
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what  is  a  sufficient  area  the  patent  says,  “  If  satisfactory 
regeneration  by  sounds  from  a  record  or  other  sound- 
vibrated  element  is  to  be  had,  the  whole  diameter  of  the 
tympanum,  that  is,  the  diameter  of  the  aperture  in  the 
rings  [that  rigidly  clamp  the  edges  of  the  tympanum] 
should  exceed  nine  inches.”  “  The  diameter  of  the  base 
of  said  conical  portion  should  be  at  least  eight-tenths  of 
the  diameter  of  the  said  aperture  ” — with  further  details. 
Paper  is  pronounced  a  satisfactory  material,  the  require¬ 
ment  being  that  it  should  be  crisp  and  strong  and  have 
considerable  rigidity  within  itself. 

The  state  of  the  art  at  and  before  1913  will  be  found 
in  the  cases  already  cited,  two  excellent  discussions  by 
Thacher,  D.  J.,  in  Lektophone  Corporation  v.  Western 
Electric  Co.,  20  F.  (2d)  150  and  Hickenlooper,  D.  J.,  in 
Lektophone  Corporation  v.  Crosley  Radio  Corporation, 
Southern  District  of  Ohio,  not  reported,  and  in  the  Eng¬ 
lish  case  of  Lektophone  Corporation  v.  S.  G.  Brown,  Ltd., 
Ch.  Div.,  January  23,  1929;  Court  of  Appeals,  July  12, 
1929.  It  is  unnecessary  to  repeat,  because  it  is  conceded 
that  the  conical  tympanum  and  material  were  known  in 
connection  with  a  sound  box  for  the  phonograph  of  which 
Hopkins  was  thinking,  as  shown  by  the  words  ‘  from  a 
record  ’  quoted  from  the  patent.  The  effect  of  increasing 
the  size  of  the  cone  also  was  known.  The  contribution 
of  Hopkins,  if  he  made  one,  as  held  in  several  cases  in  the 
lower  Courts  and  abroad,  was  to  combine  abandoning  the 
sound  box,  determining  the  size  of  the  cone  deemed  by 
him  most  suitable  to  reproduce  the  sounds  communicated 
to  it  by  vibration,  and  tightly  gripping  and  rigidly  sup¬ 
porting  the  outer  edge  of  the  above  mentioned  an¬ 
nular  rim  of  the  cone  between  two  rings.  A  result 
claimed  for  the  rigid  support,  although  seemingly  not 
thought  of  at  the  time,  is  to  avoid  interfering  sounds, 
‘  blasting  ’  and  rattling,  that  were  made  when  the  edge  of 
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the  cone  was  loose.  As  said  by  Hickenlooper,  J.,  “All  of 
these  elements  in  combination  went  to  make  up  the 
novelty  of  his  alleged  invention.”  “To  the  size,  shape 
and  proportion  thus  disclosed  the  patentee  is  limited  by 
the  prior  art  and  the  very  essence  of  his  invention.”  If 
the  patent  was  valid  it  must  be  confined  narrowly  to  the 
combination  described. 

In  No.  19  the  defendant’s  device  is  very  like  that  of  the 
plaintiff  but  differs  in  at  least  one  particular.  The  plain¬ 
tiff’s  cone,  of  crisp,  strong,  more  or  less  rigid  material, 
is  continued  in  one  piece  under  the  rings  that  give  it  a 
rigid  support.  Its  tympanum  includes  this  outer  edge. 
On  the  other  hand,  as  said  by  Judge  Thacher  about  an¬ 
other  contrivance,  “the  defendant’s  structure,  although 
it  comprises  a  tympanum  support  having  a  circular  aper¬ 
ture,  does  not  comprise  a  tympanum  having  its  outer 
edge  rigidly  mounted  on  said  support  in  said  aperture 
within  the  meaning  of  claim  4.  Nor  does  it  comprise 
an  annular  rim  which  encircles  the  conical  portion  of  the 
tympanum  within  the  meaning  of  claim  8.”  Lektophone 
Corporation  v.  Western  Electric  Co.,  20  F.  (2d)  150,  154. 
The  defendant’s  tympanum  is  only  the  paper  cone,  dis¬ 
tinct  from  the  rim.  The  rim  is  made  of  limp  leather.  In 
view  of  the  importance  attached  to  this  element  in  the 
plaintiff’s  patent  it  is  impossible  to  say  that  it  is  infringed. 
To  quote  again  from  the  last  cited  case,  “to  hold  that 
the  defendant’s  device  comprises  ‘  a  tympanum  rigidly 
supported  at  its  periphery’  within  the  meaning  of  the 
claims  is  to  construe  the  claims  contrary  to  the  plain  im¬ 
port  of  their  terms.”  Ibid.  There  are  other  questions 
that  would  have  to  be  answered  before  the  plaintiff  could 
prevail,  such  as  the  difference  in  size,  argued  in  this  case, 
27  F.  (2d)  758,  760;  s.  c.  on  appeal,  34  F.  (2d)  764,  773; 
the  size  being  regarded  by  Hopkins  as  of  the  essence  of 
his  invention.  But  we  think  the  matter  too  plain  to  need 


172 


OCTOBER  TERM,  1930. 

Counsel  for  Parties. 


282  U.S. 


more  words.  The  same  conclusion  applies  to  the  second 
case  where  the  rim  is  made  of  cloth. 

Decree  in  No.  19  affirmed. 
Decree  in  No.  68  reversed. 
, , '  11  '  .  .  • 

The  Chief  Justice  took  no  part  in  the  decision  of  these 

cases. 


WAMPLER  v.  LECOMPTE,  STATE  GAME 
WARDEN,  et  al. 

APPEAL  FROM  THE  COURT  OF  APPEALS  OF  MARYLAND. 

No.  402.  Argued  November  25,  1930. — Decided  December  8,  1930. 

1.  A  state  law  for  the  conservation  of  water  fowl  and  for  the  protec¬ 
tion  of  persons  engaged  in  shooting  them,  which  provides  that  duck 
blinds  in  the  public  waters  shall  be  at  least  500  yards  apart  and 
gives  the  riparian  owner  a  preferential  right  to  select  the  position  for 
a  blind,  but  which  forbids  him  to  place  one  within  250  yards  of  the 
land  of  an  adjoining  owner  without  the  latter’s  consent,  does  not 
violate  the  equality  clause  of  the  Fourteenth  Amendment  as  a 
discrimination  in  favor  of  persons  owning  a  water  frontage  of  more 
than  500  yards  and  against  those  who  own  less.  P.  174. 

2.  That  the  law  does  not  apply  uniformly  to  all  the  waters  of  the 
State,  in  that  for  some  the  minimum  distance  between  blinds  is 
250  yards  and  for  others  there  are  special  exemptions,  is  not  a 
ground  for  declaring  it  invalid,  in  the  absence  of  facts  proving  the 
classification  unreasonable.  Id. 

159*  Md.  222,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeals  of 
Maryland  which  upheld  the  validity  under  the  Federal 
Constitution  of  a  state  statute  regulating  the  erection  and 
maintenance  of  duck  blinds  in  the  waters  of  the  State. 
The  court  affirmed  a  decree  of  the  trial  court  denying  an 
injunction  and  dismissing  the  bill  in  a  suit  to  restrain 
state  officers  acting  under  authority  of  the  statute. 

Mr.  Thomas  Morris  Wampler,  pro  se. 
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Messrs.  Robert  H.  Archer  and  William  L.  Marbury,  Jr., 
Assistant  Attorneys  General  of  Maryland,  were  on  the 
brief  for  appellees. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

The  game  laws  of  Maryland  provide  for  granting  an¬ 
nual  licenses  for  the  erection  and  maintenance  of  duck 
blinds  in  the  waters  of  the  State.  No  blind  may  be  placed 
at  a  greater  distance  from  the  natural  shore  than  300 
yards;  and  blinds  must  be  at  least  500  yards  apart.  A 
preferential  right  to  select  the  position  for  a  blind  is,  con¬ 
ferred  upon  the  riparian  owner;  but  he  may  not  place  a 
blind  “within  250  yards  of  the  dividing  line  of  any  prop¬ 
erty  owned  by  him  and  the  adjoining  property  bordering 
on  said  waters  .  .  .  unless  with  the  consent  of  the  ad¬ 
joining  landowner.”  For  certain  waters  the  limitations 
prescribed  are  different  from  those  above  stated.  In 
some,  permission  to  erect  a  blind  is  wholly  denied.  For 
others,  existing  licenses  are  made  renewable  without  con¬ 
dition.  Code  of  Public  General  Laws  of  Maryland  (Supp. 
1929),  Article  99,  §§  40-47. 

Wampler,  a  resident  of  Charles  County,  owns  land 
bordering  on  the  Potomac  River  for  a  distance  of  less 
than  44  feet.  Claiming  to  act  under  a  license  issued  to 
him  in  June,  1929,  he  erected  a  duck  blind  at  a  point 
within  250  yards  of  the  dividing  line  of  his  land  and  that 
of  the  adjoining  owners  on  both  the  north  and  the  south. 
Game  wardens,  acting  pursuant  to  the  statutes,  destroyed 
Wampler’s  blind  as  being  an  illegal  structure;  and  they 
threatened  to  destroy  any  other  blind  which  he  might 
erect  under  like  conditions.  To  enjoin  such  action  Wamp¬ 
ler  brought  this  suit  against  them  in  a  state  court.  He 
conceded  that  the  State  has  power  to  prohibit  altogether 
the  erection  of  blinds  or  to  regulate  their  erection  and 
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maintenance.1  His  sole  claim  is  that  this  statute  violates 
the  equality  clause  of  the  Fourteenth  Amendment,  be¬ 
cause  it  discriminates  in  favor  of  riparian  owners  with  a 
frontage  of  more  than  500  yards;  and  also  because  it 
does  not  apply  uniformly  to  all  the  waters  of  the  State. 
The  hearing  was  on  bill  and  answer.  The  trial  court  dis¬ 
missed  the  bill  on  the  merits.  Its  decree  was  affirmed  by 
the  highest  court  of  the  State.  150  Atl.  455. 

No  fact  is  shown  on  which  to  base  the  contention  that 
the  State’s  power  of  classification  has  been  exercised  un¬ 
reasonably.  The  purpose  of  the  legislation  is,  as  the 
court  found,  “the  conservation  of  water  fowl  and  the 
protection  and  safety  of  those  engaged  in  shooting  them. 
The  necessity  for  such  regulation  is  apparent,  for  if 
blinds  could  be  erected  in  broad  waters  at  any  distance 
from  the  shore,  without  regard  to  the  distance  separating 
them,  it  would  not  only  be  conducive  to  the  destruction 
and  annihilation  of  ducks  and  other  water  fowl,  but  ex¬ 
tremely  dangerous  to  those  shooting  them.”  150  Atl. 
457.  The  provision  which  prohibits  placing  a  blind  within 
250  yards  of  the  land  of  an  adjoining  owner  without  se¬ 
curing  his  consent,  is  a  necessary  incident  of  the  preferen¬ 
tial  right  conferred  upon  riparian  owners.  See  Sheehy 
v.  Thomas,  155  Md.  688.  There  was  obviously  no  inten¬ 
tion  to  discriminate  in  favor  of  persons  having  a  large 
water  frontage,  for  the  consent  provision  enables  owners 
of  small  frontages  to  join  in  erecting  blinds  spaced  the 
requisite  distance  apart. 

Nor  is  the  equality  clause  violated  by  the  special  pro¬ 
visions  that  in  certain  inland  waters  blinds  need  not  be 
placed  farther  apart  than  250  yards.  The  state  court, 
relying  upon  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220 

1  Compare  Smith  v.  Maryland,  18  How.  71;  McCready  v.  Vir¬ 

ginia,  94  U.  S.  391;  Manchester  v.  Massachusetts  139  TJ  g  240- 
Lawton  v.  Steele,  152  U.  S.  133.  ’  ’ 
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U.  S.  61,  78,  said:  “Why  these  provisions  were  inserted 
in  the  statute  we  are  not  informed,  but  we  may  assume, 
until  the  contrary  is  shown,  tjiat  a  state  of  facts  in  re¬ 
spect  thereto  existed  which  warranted  the  legislature 
in  so  legislating.”  150  Atl.  458.  This  long-settled  rule 
disposes  also  of  the  alleged  discrimination  created  by  the 
special  exemptions  applicable  to  certain  other  waters  of 
the  State.2 

Affirmed. 


POWERS-KENNEDY  contracting  corpora¬ 
tion  et  AL.  V.  CONCRETE  MIXING  AND  CON¬ 
VEYING  COMPANY. 

CONCRETE  MIXING  AND  CONVEYING  COM¬ 
PANY  v.  R.  C.  STORRIE  &  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURTS  OF  APPEALS  FOR  THE 
SECOND  AND  NINTH  CIRCUITS. 

Nos.  3  and  4.  Argued  April  16,  17,  1929.  Reargued  October  24, 
1930. — Decided  December  15,  1930. 

Patent  No.  1,127,660,  to  McMichael,  for  improvements  in  methods 
and  apparatus  for  transporting  and  treating  concrete,  held  void 
for  want  of  novelty  and  invention.  P.186.  The  principal  features 
are :  An  upright  chamber,  in  the  top  of  which  is  an  opening,  for 
introducing  the  material,  equipped  with  a  door  to  close  the  opening 
air-tight;  a  hopper-shaped  bottom  to  the  chamber,  discharging  into 
the  delivery  duct;  a  pipe  through  which  compressed  air  enters  the 
chamber  above  the  mass  of  concrete  within,  to  propel  it  into  the- 
duct;  and  another  pipe  delivering  compressed  air  at  or  near  the 
discharge  or  lower  end  of  the  hopper. 

27  F.  (2d)  668,  reversed. 

27  F.  (2d)  838,  affirmed. 

2  See  Close  v.  Glenwood  Cemetery,  107  U.  S,  466,  475;  Powell  v. 

Pennsylvania,  127  U.  S.  678,  685;  Chicago  Dock  Co.  v.  Fraley,  228 

U.  S.  680,  686;  Rast  v.  Van  Deman  &■  Lewis  Co.,  240  U.  S.  342,  357. 
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Certiorari,  278  U.  S.  595,  to  review  decisions  in  two 
patent-infringement  suits  involving  the  same  patent.  In 
No.  3,  the  District  Court  sustained  the  patent  and  was 
affirmed  by  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit.  In  No.  4,  the  patent  was  held  void  by  the  Dis¬ 
trict  Court,  23  F.  (2d)  131,  and  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit.  _ 

Messrs.  John  D.  Morgan  and  Alan  M.  Johnson  for  the 
Powers-Kennedy  Contracting  Corporation  et  al. 

Messrs.  Stephen  J.  Cox  and  Lynn  A.  Williams,  with 
whom  Messrs.  Clifford  C.  Bradbury  and  Albert  G.  Mc- 
Caleb  were  on  the  brief,  for  the  Concrete  Mixing  & 
Conveying  Company. 

Mr.  Charles  E.  Townsend  for  R.  C.  Storrie  &  Company. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

These  cases  involve  the  validity,  and  the  alleged  in¬ 
fringement,  of  letters  patent  No.  1,127,660,  of  date  Febru¬ 
ary  9,  1915,  isued  to  John  H.  McMichael,  and  assigned  to 
Concrete  Mixing  and  Conveying  Company. 

The  Court  of  Appeals  of  the  Second  Circuit,  in  Con¬ 
crete  Mixing  and  Conveying  Company  v.  Ulen  Contract¬ 
ing  Corporation,  12  F.  (2d)  929,  held  the  patent  valid  and 
infringed.  In  No.  3  the  District  Court  followed  that  de¬ 
cision.  Its  decree  was  affirmed  by  the  Circuit  Court  of 
Appeals  of  the  Second  Circuit,  27  F.  (2d)  668. 

Meantime,  in  No.  4,  the  District  Court  for  the  Western 
District  of  Washington  held  the  patent  void  for  want 
of  novelty  and  invention,  23  F.  (2d)  131.  Subsequent  to 
the  decision  of  the  Court  of  Appeals  of  the  Second  Cir¬ 
cuit,  that  of  the  Ninth  Circuit  affirmed  the  Washington 
District  Court,  27  F.  (2d)  838.  In  view  of  the  conflict 


POWERS-KENNEDY  CO.  v.  CONCRETE  CO.  177 


175  Opinion  of  the  Court. 

thus  disclosed  this  court  granted  certiorari  in  both  cases, 
“the  two  cases  to  be  heard  as  one.”  278  U.  S.  595. 

The  patent  is  for  certain  new  and  useful  improvements 
in  methods  of  and  apparatus  for  transporting  and  treating 
concrete.  The  accompanying  drawing  illustrates  the 
apparatus. 


It  consists  of  a  chamber  1,  for  the  reception  of  the 
material,  the  lower  portion  being  hopperlike  in  form,  as 
indicated  at  2,  The  cover  4  is  provided  with  an  opening 
3,  in  which  there  is  a  door  5.  A  chain  or  rope  3a  is 
adapted  to  be  used  in  partly  or  entirely  closing  the  door. 
Air  pressure  in  the  chamber  also  acts  to  hold  this  door 
in  closed  position.  A  pressure  tank  6  holds  compressed 
air  supplied  by  an  air  compressor  7,  and  has  a  connection  8 
leading  the  air  under  pressure  from  the  tank  to  the 
chamber  1 ;  the  air  inlet  is  preferably  near  the  top.  An 
air  pipe  10  controlled  by  a  valve  11  also  leads  into  the 
chamber,  the  delivery  end  of  this  pipe  being  at  or  near 
the  discharge  or  lower  end  of  the  hopper. 

The  apparatus  includes  a  valve-controlled  water  sup¬ 
ply  pipe  12  adapted  to  deliver  water  at  the  lower  end  of 

22110°— 31 - 12 


178 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  TJ.S. 


the  hopper  so  as  to  make  the  mass  more  easily  movable 
when  desired  and  also  a  crook  or  U-shaped  bend  14  in  the 
discharge  duct  13. 

The  operation  as  described  in  the  application  for  patent 
consists  in  depositing  material  in  the  chamber,  closing 
the  door,  turning  the  air  from  the  reservoir  through  the 
pipe  8  into  the  upper  portion  of  the  chamber,  thus  insur¬ 
ing  the  immediate  firm  closure  of  the  door  and  forcing 
the  material  in  the  hopper  downward,  it  being  carried 
along  through  the  conveying  tube  13  until  it  is  finally 
discharged  at  15. 

In  the  application  as  originally  filed,  it  was  stated  that, 
owing  to  the  provision  of  the  U-shaped  bend  in  the  con¬ 
veying  tube,  the  material,  immediately  after  leaving  the 
hopper,  will  be  more  or  less  tightly  packed;  and  it  is 
added  that  “  to  loosen  the  material  at  the  lower  end  of 
the  hopper  should  the  same  become  packed,  I  provide 
the  additional  air  pipe  adapted  to  discharge  air  through 
the  material:” 

It  should  also  be  remarked  that  in  the  original  applica¬ 
tion  the  invention  was  described  as  useful  improvements 
in  apparatus  for  “  elevating  and  transporting  granular 
and  plastic  building  material,  such  as  sand,  plaster,  mortar 
and  concrete.” 

The  application  was  filed  in  the  Patent  Office  on  Jan¬ 
uary  14, 1907.  Its  prosecution  was  most  dilatory.  Claims 
made  were  repeatedly  disallowed,  and  at  one  time  it 
lapsed  and  had  to  be  renewed.  Radical  changes  were 
made  in  the  statement  of  invention,  and  radically  new 
claims  were  made  in  1911  and  expanded  in  1913.  The 
applicant  eliminated  from  the  scope  of  his  invention  the 
transportation  of  granular  and  plastic  material  generally, 
and  limited  it  to  the  transportation  and  treatment  of 
concrete;  and  the  patent  as  issued  is  so  limited.  While 
his  original  assertion  that  the  compressed  air  admitted  to 
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the  chamber  behind  the  mass  was  the  propelling  force 
was  retained,  statements  were  added  and  claims  were 
made,  ascribing  to  the  air  discharged  by  pipe  10  new  ac¬ 
tion  and  effect,  namely,  that  it  operated’  to  “  engage 
submasses  ”  or  to  “  impinge  upon  successive  portions  ”  of 
the  mass  of  concrete  moving  through  the  hopper  and 
discharge  duct,  and  to  aid  or  assist  in  their  movement  in 
the  duct,  as  well  as  assisting  in  mixing  and  mingling  the 
elements  of  the  concrete  in  the  duct,  so  as  to  make  a  more 
perfect  mixture. 

The  device  alleged  in  No.  3  to  infringe  consists  of  a 
container,  in  all  material  respects  like  that  of  the  patent, 
with  a  discharge  duct.  It,  however,  employs  no  upper 
air  behind  the  mass  in  the  container.  It  has  no  U-bend 
in  the  duct  at  the  outlet  of  the  hopper,  nor  does  it  have 
a  pipe  terminating  in  the  hopper  near  the  outlet.  On 
the  contrary  it  has  a  pipe  which  discharges  compressed 
air  into  the  duct  at  the  right-angle  elbow  therein  imme¬ 
diately  below  the  outlet  of  the  hopper,  thus  forcing  air 
into  and  along  the  duct  in  the  direction  in  which  the 
material  is  to  move. 

The  device  alleged  in  No.  4  to  constitute  an  infringe¬ 
ment  is  made  under  the  Hackley  patent,  No.  1,619,297, 
of  date  March  1,  1927.  It  consists  of  a  cylindrical  con¬ 
tainer  set  horizontally  instead  of  vertically.  The  door 
for  admission  of  the  concrete  is  on  the  top  of  the  appara¬ 
tus,  a  funnel-shaped  exit  is  located  at  one  end,  the  bot¬ 
tom  of  said  funnel  being  continuous  with  the  lowest  por¬ 
tion  of  the  cylinder  wall,  and  the  upper  portion  of  the 
funnel  joining  a  part  of  the  end  of  the  cylinder.  Four 
pipes  are  led  into  the  cylinder,  the  first  of  which  discharges 
into  the  funnel  and  the  other  three  at  various  distances 
to  the  rear  of  the  first,  along  the  bottom  of  the  cylinder 
and  in  the  direction  of  the  funnel.  Its  method  of  opera¬ 
tion  is  that,  after  the  cylinder  is  filled  with  concrete  and 
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the  door  closed,  compressed  air  is  discharged  through  the 
pipes  in  order,  first  through  the  one  whiph  ends  in  the 
funnel,  and  successively  through  the  others  to  the  rear¬ 
ward  until  the  last  one  is  opened.  There  is  no  provision 
for  admission  of  compressed  air  on  top  of  or  behind  the 
mass,  as  in  the  McMichael  apparatus.  Nor  is  there  any 
trap  or  U-bend  in  the  delivery  duct,  which  is  continuous 
with  the  mouth  of  the  funnel  and  runs  in  a  direct  line 
therefrom. 

If  the  patent  in  question  were  valid  as  disclosing  nov¬ 
elty  and  invention,  we  should  be  bound  to  analyse  the 
differences  of  structure  and  operation  above  indicated, 
to  determine  the  question  of  infringement.  We  have  con¬ 
cluded,  however,  that  it  does  not  disclose  invention,  and 
that  we  need  not,  therefore,  narrowly  examine  the  de¬ 
vices  and  their  operation  to  ascertain  whether  there  is 
infringement. 

The  idea  of  moving  fluids  and  solids  through  a  pipe  by 
air  pressure,,  or  other  fluid  pressure,  is  old,  and  was  well 
known  at  the  time  of  the  alleged  invention.  Both  granu¬ 
lar  and  plastic  materials  had  been  so  moved  by  devices 
quite  similar  to  that  of  the  patent.  These  covered  a  wide 
range,  from  lift-pumps  for  sand  and  sulphur,  to  apparatus 
for  transporting  muck,  spoil,  grout,  and  concrete. 

It  is  averred,  however,  that  neither  an  apparatus  nor  a 
method  such  as  that  devised  by  McMichael  had  thereto¬ 
fore  been  applied  to  the  transportation  of  concrete.  If 
this  be  true,  its  truth  must  lie  in  the  fact  that  McMichael 
either  discovered  an  improvement  in  apparatus  or  an  im¬ 
provement  in  method  over  the  prior  art.  We  think  that 
he  did  not  do  so;  and  we  shall  call  attention  to  some  of 
the  facts  which  lead  us  to  this  conclusion. 

The  provision  of  a  hopper-shaped  bottom  for  the  cylin¬ 
der,  thus  causing  the  mass  of  material  to  converge  to¬ 
wards  the  delivery  duct,  is  specified  by  McMichael  as  an 
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element  in  his  invention.  It  was  old  in  the  art.  Warren 
had  employed  it  in  a  sand-blast  apparatus  patented  April 
2,  1901,  No.  671,303.  Goldie  had  used  it  in  a  cement¬ 
ing  apparatus  patented  August  26,  1902,  No.  707,840., 
Canniff  had  shown  it  in  a  pneumatic  grout-mixing  and 
discharging  apparatus  patented  December  10,  1907,  No. 
873,345.  Nor  is  there  any  merit  in  the  claim  of  inven¬ 
tion  in  making  the  funnel-shaped  discharge  end  of  the 
cylinder  connect  with  the  delivery  duct  smoothly  and 
without  offsets. 

The  next  element  to  be  considered  is  the  introduction 
of  air  behind  the  mass  in  order  to  propel  it  into  the  dis¬ 
charge  duct.  This  was  old  in  the  art.  Smith  had  pro¬ 
vided  for  the  employment  of  such  compressed  air  in  an 
enclosed  chamber  above  the  mass  in  his  patent  for  ma¬ 
chinery  for  laying  concrete  pavement,  of  January  2,  1872, 
No.  122,498.  Duckham  had  employed  it  in  an  apparatus 
for  discharging  muck  or  spoil  (English  patent  No.  4400, 
December  18,  1875).  Canniff  had  used  it  in  his  patent 
above  referred  to,  as  had  Mcllvrid  in  a  grout-mixing  and 
discharging  machine,  patent  No.  958,421,  Farnham  in  a 
sand-blast  apparatus  patented  December  22,  1903,  No. 
747,396,  and  Warren  in  a  similar  apparatus  in  his  patent 
above  referred  to.  Other  devices  might  be  cited. 

Much  reliance  is  placed  upon  the  pipe  10,  with  its  end 
or  nozzle  in  the  chamber  near  the  outlet.  In  his  original 
application  McMichael  described  its  operation  somewhat 
as  follows: 

He  called  attention  to  the  U-bend  or  trap  14  just  be¬ 
low  the  outlet  of  the  chamber.  He  stated  that  this  would 
cause  the  mass  to  pack  tightly  as  it  was  driven  down  by 
the  upper  air  pressure,  and  claimed  that  the  blast  of  air 
from  the  pipe  10  would  tend  to  prevent  clogging  or  arch¬ 
ing  at  this  point,  thus  enabling  the  material  to  move  more 
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freely  into  the  discharge  duct.  If  this  be  .a  claim  to 
novelty  or  invention,  it  is  clearly  anticipated  by  the  Duck- 
ham  English  patent  above  cited.  In  the  device  covered 
by  that  patent  air  is  admitted  to  an  airtight  chamber- 
above  the  mass  of  muck  or  spoil  to  be  moved,  thus  driv¬ 
ing  it,  as  in  McMichael’s,  to  the  outlet.  One  or  more 
nozzles  for  the  delivery  of  similar  compressed  air  are 
plaeed  near  the  outlet  of  the  chamber,  so  that  the  air 
from  them  will  mingle  with  and  stir  up  the  mass.  It  is 
added  that  a  nozzle  may  also  be  placed  in  the  discharge 
pipe  for  the  same  purpose,  and  attention  is  called  to  the 
usefulness  of  larger  nozzles  where  the  material  to  be 
moved  is  clay  or  similar  matter  Which  is  likely  to  harden 
and  form  a  resistant  mass  near  the  outlet  of  the  chamber. 

In  the  amendment  to  his  specifications,  McMichael, 
while  still  claiming  the  function  of  pipe  10  to  be  to  loosen 
material  at  the  lower  end  of  the  hopper  and  to  assist 
movement  of  the  mass,  added  an  additional  claim,  saying 
that  it  “serves  the  double  function  of  preventing  choking 
in  the  entrance  to  the  delivery  pipe  and  of  supplying  air 
under  pressure  in  sharp  jets  directly  to  the  delivery  pipe 
itself.”  He  says  that  he  has  found  that  this  supplemental 
air  pipe  10  is  very  effective  in  aiding  the  passage  of  the 
material  into  and  through  the  conveyor  pipe.  He  claims 
that  this  second  air  pipe  “  gives  to  the  material  the  veloc¬ 
ity  which  is  needed  to  carry  it  to  the  remote  point  of 
delivery.  He  explains  that  the  upper  pipe  supplies  air 
which  acts  by  pressure,  and  the  lower  pipe  supplies  air 
which  acts  by  velocity.  Again  he  states  that  the  air  from 
this  pipe  “may  force  itself  into  the  body  of  the  mass,” 
and  adds  that  it  “engages  with  the  submasses  to  push 
them  along.”  He  phrases  the  matter  differently  by  claim¬ 
ing  that  this  air  acts  upon  submasses  successively,  and 
claims  as  a  result  “the  thorough  commingling  of  the  in¬ 
gredients”  with  greater  rapidity.  At  considerable  length 
he  then  elaborates  upon  the  value  of  the  air  discharged 
by  this  pipe  as  a  mixing  agent. 
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These  specifications  and  the  claims  based  upon  them 
are  particularly  important  in  view  of  the  theory  now 
brought  forward — that  jets  of  air  from  the  pipe  10  cut 
off  so-called  “  slugs  ”  or  portions  of  the  concrete  and 
propel  them  individually  like  pistons  through  the  delivery 
pipe.  An  examination  of  the  specifications  and  claims 
discloses  no  claim  to  this  slug  or  pistonlike  action  of 
the  air  so  delivered.  Any  such  action  is  quite  incon¬ 
sistent  with  the  claim  that  the  air  from  the  pipe  mingles 
with  the  mass  and  causes  additional  mixing  in  the  de¬ 
livery  pipe  making  the  latter  a  sort  of  mixing  chamber. 
Unless  the  slug  theory  is  disclosed  in  the  patent  and  is 
a  correct  theory  of  operation  it  would  seem  that  there  is 
no  invention  in  the  use  of  the  pipe  10. 

It  is  conceded  that  in  the  commercial  form  of  the 
patented  apparatus  the  U-bend  is  entirely  discarded. 
It  cannot  therefore  have  any  useful  function  and  cannot 
be  the  subject  of  invention.  It  is  further  conceded  that 
in  the  commercial  form,  pipe  10  is  not  brought  into  the 
chamber  and  does  not  terminate  in  the  hopperlike  exit. 
On  the  contrary,  the  pipe  is  led  into  the  elbow  in  the 
conduit  directly  below  the  hopper  and  discharges  in  the 
direction  in  which  the  material  is  to  move.  If  the  func¬ 
tion  of  the  pipe  is  that  of  a  booster  or  velocity  nozzle 
(as  is  undoubtedly,  amongst  other  things,  claimed  in  the 
patent),  its  use  is  not  invention  unless  the  application 
of  it  to  concrete  is  novel  and  constitutes  invention.  The 
use  of  such  nozzles  in  the  conveying  of  material  by  com¬ 
pressed  air  is  old  in  the  art.  Many  of  the  patents  cited 
and  in  evidence  indicate  this,  and,  apart  from  them,  it 
is  and  must  be  conceded  that  such  use  was  not  uncommon 
at  the  time  of  McMichael’s  application. 

Thomas  Leake  applied  for  a  patent  for  an  apparatus 
and  method  for  mixing  and  transporting  concrete,  Octo¬ 
ber  7,  1907.  In  this  application  he  showed  two  nozzles 
similar  to  the  pipe  10,  discharging  into  the  hopper  of 
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his  closed  chamber.  The  District  Court  and  the  Circuit 
Court  of  Appeals  found  in  No.  4  that  this  invention  in 
fact  antedated  McMichael’s  and  we  are  not  prepared 
to  say  that  the  testimony  and  corroborating  documents 
did  not  justify  this  finding.  There  is  considerable  evi¬ 
dence  tending  to  show  that  McMichael  recognized  the 
priority  of  Leake,  and,  as  a  result,  purchased  and  took 
an  assignment  of  Leake’s  patent  while  his  own  applica¬ 
tion  was  pending,  in  order  to  dispose  of  an  interference 
declared  by  the  Patent  Office  between  them.  It  resulted 
that  Leake  did  not  offer  evidence  or  press  his  claim  to 
priority  and  that  the  McMichael  patent  was  granted  in 
1915  and  the  Leake  patent  in  1917,  and  both  of  them 
are  owned  by  the  same  company. 

If  there  be  any  virtue  in  the  so-called  slhg  theory, 
Leake  has  as  clearly  disclosed  it  as  McMichael  did,  al¬ 
though  neither  of  them  make  this  method  of  operation 
clear  in  their  specifications  and  claims. 

It  remains  to  discuss  whether  there  is  foundation  for 
the  claim  that  McMichael  discovered  new  principles 
namely,  that  concrete  could  be  moved  by  compressed  air, 
or  that  if  it  could  not  be  satisfactorily  moved  by  pressure 
of  compressed  air  or  other  fluid  agent,  it  could  so  be 
moved  by  a  nozzle  which  cut  off  portions  of  the  mass  and 
drove  them  through  the  delivery  duct  like  pistons. 

Methods  and  apparatus  for  moving  concrete  by  com¬ 
pressed  air  had  been  previously  invented.  See  Smith’s 
patent,  122,498.  The  court  below,  in  No.  3,  indicated 
that  this  had  not  been  found  practicable.  There  is  no 
support  in  the  record  for  any  such  finding  and  against  it 
stands  the  presumption  of  operability  from  its  patenting 
In  No.  4  there  was  uncontradicted  evidence  that  it  would 
work,  and  that  Canniff’s  grout  machine  (Patent  873,345) 
had  been  successfully  used  for  concrete.  Other  apparatus 
closely  approximating  that  of  the  patent  in  suit  had  been 
used  for  transporting  grout.  In  his  specifications  Me- 
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Michael’s  only  suggestion  as  to  why  they  were  unfit  for 
concrete  is  that  the  pipes  and  parts  were  not  of  sufficient 
size.  -  But  obviously  a  mere  change  in  proportion  would 
involve  no  more  than  mechanical  skill  and  would  not 
amount  to  invention. 

We  find  no  adequate  ground  for  saying  that  Mc- 
Michael’s  method  operated  in  a  novel  and  useful  manner, 
by  reason  of  the  alleged  function  of  the  nozzle  discharg¬ 
ing  into  the  moving  mass,  cutting  off  therefrom  slugs  or 
pistons  of  concrete  and  driving  them  forward  individually. 

The  slug  theory,  so-called,  seems  to  have  been  advanced 
for  the  first  time  in  the  Ulen  case  ;  and  was  there  credited 
and  relied  upon  to  sustain  the  patent.  In  No.  3  the  Dis¬ 
trict  Court  thought  it  probable,  but  the  Court  of  Appeals 
held  the  patent  valid  irrespective  of  the  correctness  of 
the  theory. 

In  No.  4  the  District  Court  found  it  incorrect  and  un¬ 
tenable.  This  coincides  with  our  own  view.  The  top 
pressure  behind  the  mass  and  that  coming  through  the 
pipe  10  is  the  same.  There  is  no  mechanism  to  pro¬ 
duce  sharp  spurts  or  jets  of  air  out  of  the  end  of  pipe  10. 
That  air,  as  the  patent  specifications  in  certain  para¬ 
graphs  suggest,  mingles  with  the  mass  of  concrete  as  it 
comes  down  through  the  hopper.  It  does  not  cut  off 
masses  and  drive  them  forward  like  pistons,  but  acts 
merely  by  velocity.  The  evidence  is  persuasive  that  the 
concrete  issues  from  the  end  of  the  discharge  pipe  in  a 
stream  or  solid  flow  and  not  in  surges  of  lumps.  It  is 
proved  that  it  freely  passes  ninety-degree  bends  in  the 
pipe.  In  short,  there  is  neither  theoretical  nor  practical 

demonstration  of  any  such  phenomenon  as  the  owner  of 

»■ 

the  patent  asserts. 

And,  even  if  the  mode  of  operation  is  as  claimed,  it  is 
to  be  remembered  that  Leake  in  his  application  of  October 
7,  1907,  uses  the  same  words  to  describe  the  operation 
of  his  nozzles  as  we  find  McMichael  subsequently  in- 
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serted  in  his  specifications  and  claims.  When  this  appli¬ 
cation.  came  into  interference  with  McMiehael’s,  he,  of 
course,  became  familiar  with  Leake’s  claims.  It  is  sig¬ 
nificant  that,  he  then  amended  his  claims,  almost  in  the 
very  words  of  Leake.  This  of  itself  destroys  the  patent. 
Railway  Co.  v.  Sayles,  97  U.  S.  554;  General  Electric 
Co.  v.  Sangamo  Electric  Co.,  174  Fed.  246;  Lopulco  Sys¬ 
tems ,  Inc.  v.  Bonnot  Co.,  24  F.  (2d)  510. 

For  these  reasons  we  find  that  the  patent  is  invalid.  It 
consists  of  a  combination  of  elements  all  of  which  were 
old  in  the  art.  Its  application  to  the  transportation  of 
concrete  did  not  involve  invention.  Neither  the  com¬ 
bination  of  old  elements  or* devices  accomplishing  no 
more  than  an  aggregate  of  old  results  ( Hailes  v.  Van 
Warmer,  20  Wall.  353;  Office  Specialty  Mfg.  Co.  v.  Fenton 
Metallic  Mfg.  Co.,  174  U.  S.  492;  Grinnell  Washing  Ma¬ 
chine  Co.  v.  E.  E.  Johnson  Co.,  247  U.  S.  426)  nor  the  use 
of  an  old  apparatus  or  appliance  for  a  new  purpose 
(Roberts  v.  Ryer,  91  U.  S.  150)  is  invention. 

When,  in  addition,  we  find  that  similar  combinations 
had  been  used  for  the  transportation  of  granular  mate¬ 
rial,  muck  and  spoil  and  grout,  and  that  combinations 
lacking  one  or  another  of  the  old  elements  of  McMichael’s 
had  been  used  to  transport  concrete,  what  was  said  in 
Concrete  Appliances  Co.  v.  Gojnery,  269  U.  S.  177,  179, 
applies  with  equal  force  to  these  cases: 

“  The  several  elements  in  the  petitioners’  claims  which 
we  have  enumerated  embrace  familiar  devices  long  in 
common  use,  separately  or  in  smaller  groups,  both  in  this 
and  in  kindred  mechanical  arts.  It  is  not  argued  that 
there  is  any  novelty  in  such  units  or  groups;  and  the 
only  serious  question  presented  is  whether,  in  combina¬ 
tion  in  the  apparatus  described,  they  constitute  an 
invention.” 

This  court  called  attention  to  the  fact  that  the  principle 
of  conveying  and  distributing  a  mobile  substance  by 
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gravity  had  been  exemplified  in  various  methods  for  cen¬ 
turies,  and  that  long  prior  to  the  patent  there  in  suit  the 
principle  had  been  applied  to  various  substances  such  as 
grain,  coal,  crushed  stone,  sand,  and  iron  ore,  and  said 
[p.  1841: 

“  The  observations  of  common  experience  in  the  me¬ 
chanical  arts  would  lead  one  to  expect  that  once  the 
feasibility  of  using  *  wet  *  concrete  in  building  operations 
was  established,  the  mechanical  skill  of  those  familiar 
with  engineering  and  building  problems  would  seek  to 
make  use  of  known  methods  and  appliances  for  the  con¬ 
venient  handling  of  .this  new  building  material.” 

Here  it  appears  that  the  use  of  compressed  air  for  con¬ 
veyance  of  granular  and  plastic  materials  had  long  been 
known  and  practised;  so  that  the  cited  case  is  clear  au¬ 
thority  against  invention  in  the  instant  cases. 

The  decree  in  No.  3  is  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  bill  of  complaint.  The 
decree  in  No.  4  is  affirmed. 

No.  3,  reversed. 

No.  4>  affirmed. 


BROAD  RIVER  POWER  COMPANY  et  al.  v.  SOUTH 
CAROLINA  ex  rel.  DANIEL,  ATTORNEY  GEN¬ 
ERAL. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  SOUTH  CAROLINA. 

No.  528  (1929  Term).  Argued  on  Rehearing,  December  3,  4,  1930.— 
Decided  December  15,  1930. 

Upon  rehearing  of  this  cause,  the  Court,  though  divided  upon  the 
reasons,  adheres  to  the  view  that  the  writ  of  certiorari  should  be 
dismissed  for  want. of  jurisdiction.  See  281  U.  S.  537. 

Mr.  George  M.  LePine,  with  whom  Messrs.  C.  Edward 
Parson,  W.  C.  McLain  and  Wm.  Marshall  Bullitt  were 
on  the  supplemental  brief,  for  petitioners. 
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Even  if  the  statute  incorporating  the  Consolidated 
Railway  and  Electric  Company  created  one  unified  fran¬ 
chise  for  street  railway  and  electric  service,  the  State 
could  not  require  operation  of  the  railway  at  a  loss. 

This  Court  is  definitely  committed  to  the  rule  that  a 
State  cannot  fix  a  non-compensatory  rate  on  one  product 
on  the  theory  that  the  losses  produced  can  be  absorbed  in 
charges  for  other  products.  Northern  Pacific  R.  Co.  v. 
North  Dakota,  236  U.  S.  585;  Norfolk  &  Western  Ry.  v. 
West  Virginia,  236  U.  S.  605;  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Public  Utilities  Comm.,  274  U.  S.  344. 

The  rule  that  a  public  service  company  may  not  be 
compelled  to  serve,  even  in  a  branch  of  its  business,  at  a 
rate  which  is  confiscatory,  which  was  asserted  in  Northern 
Pacific  R.  Co.  v.  North  Dakota,  supra,  is  based  on  the 
principle  that  a  utility  is  entitled  to  compensation  for 
the  use  of  its  property  devoted  to  such  branch,  of  its 
business,  and  that  to  require  service  without  compensa¬ 
tion  constitutes  confiscation.  When,  therefore,  it  appears, 
as  in  the  case  at  bar,  that  varying  rates  of  fare  have 
been  tried  and  found  not  to  be  compensatory,  and  that 
no  rqte  of  fare  can  be  compensatory,  to  require  service 
at  any  rate  of  fare  (for  there  must  be  some  established 
rate)  must  be  deemed  to  constitute  confiscation. 

As  a  branch  of  utility  service,  the  electric  light  and 
power  business  is  far  more  distinct  from  street  railways 
than  wheat  traffic  was  from  coal  traffic  in  the  North 
Dakota  case. 

In  the  case  at  bar  did  the  Court  mean  to  hold  that  elec¬ 
tric  light  and  power  consumers  could  by  increased  light 
and  power  rates  be  made  to  bear  the  losses  in  street  rail¬ 
way  operation,  so  that  the  total  receipts  from  the  unified 
franchise  would  be  compensatory  for  the  unified  invest¬ 
ment?  If  so,  what  becomes  of  the  doctrine  of  the  North 
Dakota  case? 
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It  is  true  that  the  case  at  bar  is  not  a  rate  case,  but  in 
view  of  the  certainty  that  street  railway  service  by  this 
company  must  be  given  at  an  operating  loss,  the  case  of 
Northern  Pacific  R.  Co.  v.  North  Dakota ,  supra,  and  the 
principle  on  which  that  case  was  decide^  are  directly 
applicable. 

The  fundamental  basis  of  that  decision  is  that  the 
power  of  the  State  to  regulate  rates  (and  service)  is 
founded  upon  its  police  power,  which  extends  to  property 
which  is  employed  in  a  public  business,  and  reasonable 
regulations  are  to  be  sustained,  while  unreasonable  regu¬ 
lations  are  in  conflict  with  the  property  rights  of  the 
owners  and  are  to  be  set  aside. 

That  it  is  the  dedication  of  the  property  to  a  public 
use,  and  not  any  contractual  relation,  which  authorizes 
the  State  to  make  reasonable  regulations  as  to  the  service 
which  shall  be  rendered  in  the  management  of  the  prop¬ 
erty  so  dedicated,  is  evident  from  other  decisions  of  this 
Court.  These  cases  establish  the  rule  that,  once  prop¬ 
erty  has  been  devoted  to  a  particular  public  use,  the  State 
may  make  reasonable  regulations  governing  that  use,  and 
may  require  service  to  be  rendered  in  connection  with 
that  use,  though  pecuniary  loss  must  unavoidably  be  in¬ 
curred,  but  that  a  State  may  not  require  property  devoted 
to  one  public  use  to  be  applied  to  a  different  public  use, 
and  may  not  prevent  the  withdrawal  of  property  devoted 
to  a  particular  public  use  when  the  property  can  be  op¬ 
erated  only  at  a  loss.  Chesapeake  &  0.  Ry.  Co.  v. 
Public  Service  Comm.,  242  U.  S.  603;  Wolff  Co.  v.  Indus¬ 
trial  Court,  262  U.  S.  522. 

The  real  basis  for  the  obligations  which  arise  in  the 
case  of  a  railway  is  the  dedication  of  the  property  to  a 
public  use  by  putting  the  railway  in  operation  under  a 
legislative  grant,  rather  than  a  contract  relation  which 
exists  from  the'  charter  itself.  Cf.  Atlantic  Coast  Line 
R.  Co.  v.  Corporation  Comm.,  206  U.  S.  1. 
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Applying  this  rule  to  the  case  at  bar,  it  becomes  evi¬ 
dent  that  when  the  railway  company  constructed  its  line 
of  railway  in  the  city  streets  it  dedicated  the  same  to  the 
carriage  of  passengers,  and  so  long  as  it  continued  in  that 
business  it  could  not  refuse  to  perform  any  railway  service 
required  of  it,  and  it  could  not  withdraw  that  property 
from  the  public  service  unless  continued  operation  could 
only  be  had  at  a  loss;  when  it  engaged  in  the  electric 
light  and  power  business  it  dedicated  its  electric  prop¬ 
erties  to  the  rendition  of  electric  services,  in  the  same  way 
and  subject  to  the  same  limitations,  and  the  same  limi¬ 
tations  apply  to  its  gas  properties,  but  the  power  of  regu¬ 
lation  which  a  State  possesses  over  private  property 
devoted  to  public  use  gives  no  warrant  for  requiring  that 
an  electric  property  lawfully  devoted  to  a  particular  pub¬ 
lic  use,  such  as  furnishing  light  and  power,  shall  be  de¬ 
voted  .  to'  a  further  public  use,  such  as  carrying  passen¬ 
gers  on  a  street  railway.  Distinguishing:  United  Fuel 
Gas  Co.  v.  Railroad  Comm.,  278  U.  S.  300;  St.  Louis  & 
San  Francisco  Ry.  Co.  v.  Gill,  156  U.  S.  649;  Puget  Sound 
Traction  Co.  v.  Reynolds,  244  U.  S.  574. 

If  the  contention  of  the  State  of  South  Carolina  and 
the  decision  of  the  state  court  are  to  be  sustained  on  the 
ground  that  the  business  of  the  company  must  be  treated 
as  one  public  service  enterprise,  then,  as  held  in  Texas  v. 
Eastern  Texas  R.  Co.,  264  U.  S.  79,  that  property  must 
be  considered  to  have  been  devoted  as  one  entire  property 
to  the  use  of  the  public  “  on  condition  that  the  public 
shall  supply  sufficient  traffic  on  a  reasonable  rate  basis 
to  yield  a  fair  return/’  and  this  means  that  if  losses  are 
incurred  in  the  street  railway  they  must  be  made  up  out 
of  the  electric  rates.  This  results  in  requiring  consumers 
of  electricity  to  pay  a  portion  of  the  cost  of  transporta¬ 
tion  of  street  car  passengers,  who  may  be  an  entirely 
different  set  of  persons.  Any  such  decision  is  contrary 
fo  the  decision  in  the  case  of  Northern  Pacific  R.  Co.  v. 
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North  Dakota ,  236  U.  S.  585,  and  the  other  decisions 
which  have  followed  it. 

The  principles  contended  for  by  petitioners  have  the 
sanction  of  other  courts.  Mt.  Carmel  Pub.  Util.  Co.  v. 
Public  Utilities  Comm.,  297  Ill.  303;  Illinois  Trust  cfc  S. 
Bank  v.  Doud,  105  Fed.  123. 

No  binding  effect  can  be  given  by  this  Court  to  the  de¬ 
cision  of  the  South  Carolina  court  as  to  the  effect  of  the 
consolidated  charter  or  the  existence  or  construction  of 
alleged  contracts,  but  this  Court  must  reach  its  own  inde¬ 
pendent  conclusion  thereon, 

It  is  true  that  where  a  case  involves  both  federal  and 
non-federal  questions,  and  a  non-federal  ground  of  de¬ 
cision  has  fair  support,  this  Court  will  not  inquire  whether 
the  decision  of  the  state  court  is  right  or  wrong  (Van- 
dalia  R.  Co.  v.  Indiana,  207  U.  S.  359 ;  Enterprise  Irriga¬ 
tion  District  v.  Canal  Co.,  243  U.  S.  157,)  but  if  the  non- 
federal  ground  is  without  substantial  support,  constitu¬ 
tional  issues  will  not  be  permitted  to  be  evaded.  Ward 
v.  Love  County,  253  U.  S.  17;  Leathe  v.  Thomas,  207 
U.S.  93. 

Again,  where  property  rights  are  claimed  to  have 
been  interfered  with,  the  nature  and  scope  of  those  rights 
is  a  state  question.  Sauer  v.  New  York,  206  U.  S.  536; 
Fox  River  Paper  Co.  v.  Railroad  Commission,  274  U.  S. 
651.  But  where  it  becomes  necessary  to  consider  whether 
a  State  is  depriving,  or  attempting  to  deprive,  a  litigant 
of  property  without  due  process  of  law  in  violation  of  the 
Fourteenth  Amendment,  and  the  question  turns  on  the 
existence  and  terms  of  an  asserted  contract,  this  Court 
determines  for  itself  whether  there  is  a  contract  and  what 
are  its  terms.  Louisville  &  N.  R.  Co.  v.  Palmes,  109  U.  S. 
244,  255;  Stearns  v.  Minnesota,  179  U.  S.  223;  Texas  v. 
Eastern  Texas  R.  Co.,  264  U.  S.  79,  86-87;  Georgia  Ry. 
&  Power  Co.  v.  Decatur,  262  U.  S.  432;  Appleby  v.  New 
York,  271  U.  S.  364;  Louisiana  Ry .  &  Nav.  Co.  v.  New 
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Orleans ,  235  U.  S.  164;  Douglas  v.  Kentucky ,  168  U.  S. 
488;  St.  Paul  Gas  Co.  v.  St.  Paul,  181  U.  S.  142;  Atlantic 
Coast  Line  R.  Co.v.  Goldsboro,  232  U.  S.  548;  New  York 
Elec.  Lines  v.  Empire  City  Subway  Co.,  235  U.  S.  179. 

The  statute  creating  the  Consolidated  Railway  and 
Electric  Company  did  not  create  a  unified  franchise  for 
street  railway  and  electric  service. 

The  evidence  conclusively  shows  that  the  street  rail¬ 
way  system  in  question  cannot  be  operated  except  at  a 
devastating  loss. 

The  statutes,  ordinances  and  private  contracts  set  up 
by  the  State  do  not  justify  a  requirement  that  the  street 
railway  in  question  be  operated. 

Mr.  Irvine  F.  Belser,  with  whom  Messrs.  John  M.  Dan¬ 
iel,  Attorney  General  of  South  Carolina,  Cordie  Page, 
Assistant  Attorney  General,  Joseph  L.  Nettles,  City  At¬ 
torney  of  Columbia,  S.  C.,  H.  N.  Edmunds,  and  C.  T. 
Graydon  were  on  the  supplemental  brief,  for  respondents. 

Per  Curiam. 

At  the  last  term  the  writ  of  certiorari  in  this  cause  was 
dismissed  for  want  of  jurisdiction.  281  U.  S.  537.  A 
rehearing  afterwards  was  ordered  by  the  Court  and  the 
rehearing  recently  has  been  had.  Upon  this  further  con¬ 
sideration  the  Court  adheres  to  the  view  that  the  writ  of 
certiorari  should  be  dismissed  for  want  of  jurisdiction,  but 
the  members  of  the  Court  differ  in  the  reasons  which  lead 
to  that  decision : 

Mr.  Justice  Van  Devanter,  Mr.  Justice  McRey- 
nolds,  Mr.  Justice  Sutherland  and  Mr.  Justice 
Butler  concur  in  this  disposition  of  the  case,  upon  the 
rehearing,  for  the  following  reasons:  The  state  court 
found  that  the  petitioners  here  “  did  not  make  a  bona 
fide  effort  to  make  the  street  railway  business  a  success,” 
but  planned  to  discontinue  it  and  pursued  a  course  tend- 
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ing  to  depress  the  business  and  make  it  unremunerative; 
that  “  if  the  street  car  system  had  been  properly  main¬ 
tained,  as  it  could  and  should  have  been,  the  same  would 
have  been  patronized  by  the  public  generally  ” ;  and  that 
the  “  street  railway  system  can  be  made  to  yield  a  fair 
return  if  properly  managed  and  properly  maintained.” 
These  findings,  although  opposed  to  part  of  the  evidence, 
have  such  support  in  other  parts  that  they  should  be 
accepted  here.  In  the  presence  of  such  findings,  so  sup¬ 
ported,  it  is  apparent  that  on  the  present  record  peti¬ 
tioners  are  not  in  a  position  to  maintain  that  enforced 
operation  of  the  street  railway  system  will  be  in  contra¬ 
vention  of  rights  secured  by  the  due  process  of  law  clause 
of  the  Fourteenth  Amendment.  An  essential  basis  in 
matter  of  fact  for  the  right  sought  to  be  asserted  under 
that  constitutional  provision  is  wanting;  and  as  this  is 
true  regardless  of  whether  the  electric  street1  railway 
franchise  be  independent  or  so  unified  with  other  fran¬ 
chises  as  to  be  interdependent,  there  is  no  present  need 
to  consider  or  determine  its  status  in  that  regard. 

The  Chief  Justice,  Mr.  Justice  Holmes,  Mr.  Justice 
Brandeis  and  Mr.  Justice  Stone  adhere  to  the  views 
expressed  in  the  opinion  heretofore  delivered.  281  U.  S. 
537. 

Mr.  Justice  Roberts,  considering  himself  disqualified, 
took  no  part  in  the  decision  of  this  case. 

22110°— 31 - 13 
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BROOKS-SCANLON  CORPORATION  et  al.  v.  SAME. 

WILSON  LUMBER  COMPANY  OF  FLORIDA  v. 

SAME. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  GEORGIA. 

Nos.  16,  17,  and  18.  Argued  October  30,  31,  1930. — Decided 

Jarluary  5,  1931. 

1.  An  order  of  the  Interstate  Commerce,  Commission  requiring  a 
railroad  to  increase  its  intrastate  rates  throughout  an  entire  State 
to  correspond  with  interstate  rates  prescribed  by 'the  Commission 
for  potential  traffic  in  the  same  commodity  between  points  in  a 
limited  region  of  that  State  and  points  in  an  adjacent  State,  cannot 
be  sustained  under  §  13  (4)  of  the  Interstate  Commerce  Act  as 
an  execution  of  the  power  to  remove  undue  prejudice  “  as  between 
persons  or  localities  in  intrastate  commerce  on  the  one  hand 
interstate  .  .  .  commerce  on  the  other  hand,”  in  the  absence  of 
explicit  findings  by  the  Commission  justifying  such  extension  of 
the  order.  P.  208. 

2.  An  order  of  the  Commission  fixing  certain  interstate  rates  and 
requiring  an  increase  of  intrastate  rates  to  the  same  level,  which 
was  made  after  hearing  the  parties  interested,  including  the  States 
concerned,  should  not  be  upset  merely  because  of  the  manner  in 
which  the  proceeding  was  initiated  or  because  of  the  generality  of 
the  complaint,  if  findings  based  on  evidence  show  that  in  substance 
the  order  was  within  the  Commission’s  authority.  P.  209. 

3.  The  power  over  rates  “  made  or  imposed  by  authority  of  any 
State,”  which  is  conferred  upon  the  Commission  by  §  13  (3)  and 
(4)  of  the  Interstate  Commerce  Act  to  protect  interstate  commerce 
from  unjust  discrimination,  applies  to  rates  which  were  initiated  by 
a  carrier  and  not  affirmatively  prescribed  by  the  State,  but  which 
were  published  under  its  laws  and  are  maintained  subject  to  its 
authority.  P.  209. 

4.  The  general  provisions  of  §  13  (4)  prohibiting  “  unjust  discrimi¬ 
nation  against  interstate  commerce,”  and  authorizing  the  Commis¬ 
sion  to  establish  intrastate  rates  to  prevent  such  discrimination  is 
to  be  considered  in  the  light  of  the  affirmative  duty  of  the  Com- 
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mission  under  §  15  (a)  to  fix  rates  and  take  other  important  steps 
to  maintain  an  adequate  national  railway  system.  P.  210. 

5.  The  effective  operation  of  the  Act  requires  that  intrastate  traffic 
should  pay  a  fair  proportionate  share  of  the  cost  of  maintenance. 
And  if  there  is  interference  with  the  accomplishment  of  the  pur¬ 
pose  of  the  Congress  because  of  a  disparity  between  intrastate 
rates  and  interstate  rates,  the  Commission  is  authorized  to  end 
the  disparity  by  directly  removing  it.  P.  211. 

6.  The  propriety  of  an  exertion  of  this  authority  must  be  tested 
by  its  relation  to  the  purpose  of  the  grant  and  with  regard  to  the 
principle  that  whenever  the  federal  power  is  exerted  within  what 
would  otherwise  be  the  domain  of  state  power,  the  justification 
of  the  exercise  of  the  federal  power  must  clearly  appear.  P.  211. 

7.  The  mere  existence  of  a  disparity  between  particular  rates  on 

intrastate  and  interstate  traffic  does  not  warrant  the  Commission 
\ 

in  prescribing  intrastate  rates.  P.  211. 

8.  If  the  action  of  the  Commission  is  not  simply  for  the  removal  of 
undue  prejudice  against  interstate  commerce  as  between  persons 
or  localities,  and  the  Commission  undertakes  to  prescribe  a  state¬ 
wide  level  of  intrastate  rates  in  order  to  avoid  an  undue  burden, 
from  a  revenue  standpoint,  upon  the  interstate  carrier,  there 
should  be  appropriate  findings  upon  evidence  to  support  an  order 
directed  to  that  end.  P.  212. 

9.  In  the  present  instance  (where  the  Commission  did  not  undertake 
to  establish  a  statewide  level  of  interstate  rates)  to  sustain  the 
order  fixing  statewide  intrastate  rates,  there  should  have  been 
findings,  supported  by  evidence,  of  the  essential  facts  as  to  the 
particular  traffic  and  revenue,  and  as  to  the  effect  of  the  intrastate 
rates,  both  existing  and  as  prescribed,  upon  the  income  of  the 
carrier,  which  would  justify  the  conclusion  that  the  order  was 
needed  to  avoid  an  undue  burden  on  the  carrier’s  revenues  and  a 
consequent  interference  with  the  maintenance  of  an  adequate 
transportation  system.  A  general  statement  that  the  intrastate 
rates  resulted  “  in  unjust  discrimination  against  interstate  com¬ 
merce,”  will  not  suffice.  P.  212. 

10.  A  finding  that  the  existing  intrastate  rates  on  the  particular 
traffic  were  not  remunerative  or  reasonably  compensatory,  does 
not  justify  the  order.  P.  214. 

11.  In  dealing  with  unjust  discrimination  as  between  persons  and 
localities  in  relation  to  interstate  commerce,  the  question  is  one  of 
the  relation  of  rates  to  each  other;  but  in  considering  the  authority 
of  the  Commission  to  enter  the  state  field  and  to  change  a  scale  of 
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intrastate  rates  in  the  interest  of  the  carrier’s  revenue,  the  question 
is  that  of  the  relation  of  rates  to  income.  P.  214. 

12.  The  raising  of  rates  does  not  necessarily  increase  revenue;  it  may 
reduce  it  by  discouraging  patronage.  Id. 

13.  In  the  absence  of  basic  findings  essential  tq  support  the  Com¬ 
mission’s  order,  the  Court  is  not  called  upon  to  examine  the 
evidence  in  order  to  resolve/  opposing  contentions  as  to  what  it 
shows  or  to  spell  out  and  state  such  conclusions  of  fact  as  it  may 
permit,.  Beaumont,  S.  L.  &  W.  Ry.  Co.  v.  United  States,  ante, 
p.  74,  distinguished.  P.  215. 

30  F.  (2d)  116;  31  id.  580,  reversed. 

Appeals  from  decrees  of  the  District  Court  upholding 
an  order  of  the  Interstate  Commerce  Commission  reduc¬ 
ing  intrastate  rates,  in  three  suits  to  set  it  aside. 

Mr.  Fred  H.  Davis,  Attorney  General  of  Florida,  for  the 
State  of  Florida  et  al. 

The  primary  issue  before  the  Commission  was  the  inter¬ 
state  rate;  the  intrastate  rate  was  involved  only  inch 
dentally  in  its  relationship  to  the  interstate  rate. 

The  proceedings  were  adversary  proceedings  of  limited 
scope  in  which  it  was  unlawful  for  the  Commission  to 
exercise  power  under  §  13  (4)  in  its  relation  with  §  15a. 

It  was  unlawful  for  the  Commission  to  exercise  federal 
power  with  respect  to  intrastate  rates  beyond  the  sphere 
in  which  interstate  rates  were  prescribed.  The  power 
under  §  13  in  its  “  dovetail  relation  ”  with  §  15a  is  not  a 
direct,  but  is  an  incidental  power,  in  its  essence  the  same 
power  that  was  invoked  in  the  original  Shreveport  case. 
Railroad  Commission  v.  Chicago,  B.  <fc  Q.  R.  Co.,  257  U.  S. 
563;  Colorado  v.  United  States,  271  U.  S.  153. 

It  is  to  be  conclusively  presumed  that  Congress  did  not 
intend  this  incidental  power  to  be  exercised  with  respect 
to  intrastate  rates  except  (a)  in  territory  where  the  direct 
federal  power  with  respect  to  interstate  rates  and  rate 
levels  has  been  exercised,  and  (b)  where  a  substantial 
evil  has  been  clearly  shown  to  exist,  and  (c)  then  only  to 
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the  extent  necessary  to  remedy  the  particular  evil  in  the 
particular  case  in  hand. 

The  only  appropriate  proceeding  for  the  entry  of  an 
order  prescribing  intrastate  rates  for  application,  “within 
and  throughout”  a  State  “without  exception”  is  in  a 
direct  attack  upon  the  level  of  the  intrastate  rates  in  a 
proceeding  instituted  either  (a)  upon  the  petition  of  the 
carrier,  or  (b)  upon  an  order  of  the  Commission,  entered 
for  that  purpose,  itself  either  instituting  such  proceed¬ 
ing  or  extending  the  scope  of  a  pending  complaint  for 
that  purpose. 

Even  if  it  be  conceded  that  the  “new  power”  conferred 
upon  the  Commission  by  §  13  (4)  authorizes  it,  in  con¬ 
junction  with  its  duty  under  §  15a,  to  prescribe  intrastate 
rates  in  a  proceeding  where  the  level  of  the  interstate 
rate  was  the  primary  issue,  an  intrastate  order  statewide 
“without  exception”  is  not  appropriate  to  a  proceeding 
where  the  primary  “relief  desired”  and  granted  covered 
only  a  small  portion  of  the  State. 

Neither  the  showing  before  the  Commission  nor  the 
investigation  made  by  it  was  sufficient  to  warrant  impos¬ 
ing  its  will  upon  a  sovereign  State,  statewide  and  with¬ 
out  exception.  Interstate  Commerce  Comm.  v.  Louisville 
&  N.  R.  Co.,  227  U.  S.  88;  Illinois  Central  R.  Co.  v.  Public 
Utilities  Comm.,  245  U.  S.  493,  510;  American  Express 
Co.  v.  South  Dakota,  244  U.  S.  617,  625;  Railroad  Com¬ 
mission  v.  Chicago,  B.  &  Q.  R.  Co.,  257  U.  S,  563,  580. 

An  order  of  the  Commission  must  be  set  aside,  even 
when  in  form  within  the  delegated  power,  if  it  be  shdwn 
that  in  substance  there  has  been  a  misuse  or  abuse  of  the 
power  delegated.  Interstate  Commerce  Comm.  v.  Union 
Pac.  R.  Co.,  222  U.  S.  541,  547;  Lawrence  v.  St.  Louis, 
S.  F.  Ry.  Co.,  274  U.  S.  588. 

Comparison  of  the  case  at  bar  with  the  Wisconsin  Rate 
Case,  257  U.  S.  563,  demonstrates  that  the  prerequisites 
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present  in  the  latter  for  superseding  the  state  power  are 
absent  here. 

Mr.  Henry  P.  Adair,  with  whom  Messrs.  Charles  E. 
Cotterill,  August  G.  Gutheim,  and  H.  Plant  Osborne  were 
on  the  brief,  for  the  Brooks-Scanlon  Corporation  et  al. 
Mr.  J.  V.  Norman  for  the  Wilson  Lumber  Company  of 
Florida. 

The  order  of  the  Commission  was  beyond  the  scope  of 
the  issues  raised  in  the  proceeding  before  it ;  it  was  made 
without  any  substantial  evidence  to  support  it. 

A  mere  difference  in  rate  levels,  interstate  as  compared 
with  intrastate,  is  not  sufficient  to  justify  an  order  in¬ 
creasing  the  intrastate  rates  within  and  throughout  the 
entire  State. 

The  fact  that  the  rates  on  logs  intrastate  within  Florida 
are  lower  than  certain  interstate  rates  in  the  same  general 
territory  of  movement  on  other  low  grade  commodities 
constitutes  no  justification  for  a  statewide  order  increas¬ 
ing  the  intrastate  rate  on  logs. 

The  order  was  made  without  the  full  hearing  required 
as  precedent  thereto  by  the  Interstate  Commerce  Act. 
Interstate  Commerce  Comm.  v.  Louisville  &  N.  R.  Co., 
227  U.  S.  88,  91 ;  New  England  Divisions  Case,  261  U.  S. 
184,  200;  Baltimore  &  O.  R.  Co.  v.  United  States,  264  U.  S. 
258,  265. 

The  order  was  beyond  the  scope  of  the  Commission’s 
statutory  power.  There  was  no  evidence  that  the  Florida 
intrastate  rates  constituted  a  burden  upon  or  unjust  dis¬ 
crimination  against  interstate  commerce. 

The  Commission,  in  condemning  existing  rates  and  in 
fixing  rates  for  the  future,  is  not  authorized  to  “  supple¬ 
ment  ”  the  facts  shown  of  record  before  it,  or  to  rely  upon 
“  the  common  knowledge  and  skill  in  rate  matters  that 
the  Interstate  Commerce  Commission,  the  Georgia  and 
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Florida  state  commissions,  and  the  railroads  must  have  in 
such  matters.” 

The  Commission  was  without  power  to  regulate  the  in¬ 
trastate  rates  because  they  were  voluntarily  initiated  and 
maintained  in  effect  by  the  carrier  and  were  not  rates 
“  made  or  imposed  by  authority  of  any  State  ”  within  the 
description  of  §  13  (3)  and  (4)  of  the  Interstate  Com¬ 
merce  Act. 

The  order  was  in  contravention  of  the  Federal  Consti¬ 
tution. 

Assistant  to  the  Attorney  General  O’Brian ,  with  whom 
Solicitor  General  Thacher  and  Messrs.  Charles  H.  Weston, 
Special  Assistant  to  the  Attorney  General,  and  Daniel  W. 
Knowlton,  Chief  Counsel,  Interstate  Commerce  Commis¬ 
sion,  were  on  the  brief,  for  the  United  States  and  Inter¬ 
state  Commerce  Commission. 

Paragraph  (4)  of  §  13  of  the  Interstate  Commerce  Act 
authorizes  the  Commission  to  remove  any  undue  discrimi¬ 
nation  against  interstate  commerce  caused  by  an  intra¬ 
state  rate,  and  paragraph  (3)  of  §  13  provides  that  the 
State  shall  be  notified  if  any  rate  “  made  or  imposed  ” 
by  state  authority  is  brought  in  issue  before  the  Com¬ 
mission.  This  directory  provision  is  not  a  jurisdictional 
limitation  on  the  Commission’s  power  under  paragraph 
(4).  Its  authority  under  the  latter  extends  to  any  intra¬ 
state  rate,  whether  or  not  made  or  imposed  by  state 
authority.  Even  if  the  directory  provision  be  a  jurisdic¬ 
tional  limitation,  the  Commission  could  deal  with  these 
Florida  log  rates  under  §  13  (4),  since  they  were  made  or 
imposed  by  the  State  of  Florida. 

The  terms  of  §  13  (4),  its  purpose  as  construed  in  Wis¬ 
consin  Railroad  Comm.  v.  Chicago,  B.  &  Q.  R.  Co.,  267 
U.  S.  563,  and  its  interpretation  in  decisions  of  the  Com¬ 
mission  clearly  indicate  that  it  permits  the  Commission, 
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in  any  proceeding  authorized  by  the  Act  where  undue 
discrimination  against  interstate  commerce  is  in  issue,  to 
act  against  any  offending  intrastate  rate.  The  Commis¬ 
sion  therefore  was  authorized  by  the  statute  to  make  a 
finding  in  this  case  of  undue  discrimination  against  inter¬ 
state  commerce,  although  the  proceeding  before  the  Com¬ 
mission  was  not  initiated  for  the  sole  purpose  of  increasing 
an  intrastate  rate,  and  although  it  did  not  involve  the 
entire  rate  structure  of  a  State. 

The  complaint  filed  with  the  Commission  charged  that 
these  Florida  log  rates  caused  undue  discrimination 
against  interstate  commerce  in  violation  of  §  13  (4)  and 
asked  relief  against  this  violation.  The  intervention  of 
certain  railroads  raised  the  same  issue,  and  it  was  indi¬ 
rectly  raised  by  the  answer  of  the  Atlantic  Coast  Line. 
The  complainant  alone  could  not  waive  this  issue,  and 
it  also  did  not  intend  so  to  do.  The  examiner  who  con¬ 
ducted  the  hearing  considered  and  passed  upon  it.  FulJ 
opportunity  was  given  to  present  evidence  and  argu¬ 
ments  on  it,  and  the  Commission’s  order  directed  to  the 
removal  of  undue  discrimination  was  based  on  a  full 
hearing. 

Where  an  order  of  the  Commission  interferes  with  a 
rate  which  has  been  put  into  effect  in  the  affirmative 
exercise  of  the  rate-making  power  of  a  State,  a  higher 
degree  of  proof  may  be  required  to  sustain  it  than  is 
required  on  a  court  review  of  other  orders  of  the  Commis¬ 
sion.  This  requirement,  if  it  exists,  does  not  apply  to  the 
Commission’s  order  increasing  these  Florida  intrastate  log 
rates,  since  they  were  not  put  into  effect  by  any  exercise 
of  the  State  of  Florida’s  rate-making  power.  Where  an 
order  of  the  Commission,  as  in  this  case,  merely  trenches, 
in  the  interest  of  interstate  commerce,  on  the  traditional 
reserved  powers  of  the  State,  it  is  binding  when  supported 
by  substantial  evidence.  Colorado  v.  United  States ,  271 
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U.  S.  153.  But  whatever  the  degree  of  proof  required, 
there  was  here  convincing  proof,  in  the  form  of  a  show¬ 
ing  of  the  carrier’s  costs  in  transporting  logs  intrastate  in 
Florida  in  relation  to  its  revenue  therefrom  under  the 
assailed  rates,  in  the  form  of  extensive  and  pertinent  com¬ 
parisons  with  other  rates,  and  in  the  form  of  direct  testi¬ 
mony,  that  the  rates  under  attack  were  so  low  as  to  cause 
undue  discrimination  against  interstate  commerce. 

Mr.  Robert  C.  Alston,  with  whom  Messrs.  F.  B.  Grier, 
Carl  H.  Davis,  and  W.  E.  Kay  were  on  the  brief,  for  the 
Atlantic  Coast  Line  Railroad  Company. 

The  question  involved  is  one  of  discrimination,,  and 
burden  on  interstate  commerce,  and  that  is  a  question  of 
fact.  Virginian  Ry.  v.  United  States,  272  U.  S.  658. 

Finding  by  the  Commission  of  unreasonable  discrimi¬ 
nation,  being  supported  by  substantial  evidence,  will  not 
be  reviewed  by  the  Court.  Virginian  Ry.  v.  United  States, 
supra;  Tagg  Bros.  &  Moorhead  v.  United  States,  280  U. 
S.  420;  New  England  Divisions  Case,  261  U.  S.  184,  204. 

The  Commission  had  the  power  to  enter  the  order  be¬ 
cause  the  Florida  intrastate  rates  were  unduly  preferen¬ 
tial  of  intrastate  shippers  and  unduly  prejudicial  against 
interstate  shippers  and  shipments  and  against  localities 
and  against  interstate  commerce,  and  unduly  preferential 
of  a  particular  description  of  traffic.  Minnesota  Rate 
Cases,  230  U.  S.  352;  Houston,  E.  &  W.  T.  Ry.  v.  United 
States,  234  U.  S.  342;  American  Express  Co.  v.  Caldwell, 
244  U.  S.  617;  Wisconsin  Railroad  Comm.  v.  Chicago,  B. 
&  Q.  R.  Co.,  257  U.  S.  563;  Illinois  Central  R.  Co.  v.  Pub¬ 
lic  Utilities  Comm.,  245  U.  S.  493;  Colorado  v.  United 
States,  271  U.  S.  152, 162;  Railroad  Commission  v.  South¬ 
ern  Pacific,  264  U.  S.  331,  347;  Texas  &  Pac.  Ry.  Co.  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.,  270  U.  S.  266,  277;  United  States 
v.  Village  of  Hubbard,  266  U.  S.  474;  Missouri  Pac.  R. 
Co.  v.  Boone,  270  U.  S.  466. 


202 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.  S. 


Congress  has  exclusive  power  to  deal  with  the  relation 
of  interstate  and  intrastate  rates.  Shreveport  Case,  234 
U.  S.  354;  Dayton-Goose  Creek  Ry.  v.  United  States,  263 
U.  S.  456,  477. 

The  disadvantage  at  which  the  Cummer  scale  of  rates 
placed  the  competitors  of  Florida  manufacturers  in  the 
selling  market  constituted  discrimination. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

The  State  of  Florida  and  the  members  of  its  Railroad 
Commission  (appellants  in  No.  16)  brought  suit  in  the 
District  Court  to  restrain  the  enforcement  of  that  part  of 
an  order  of  the  Interstate  Commerce  Commission  which 
dealt  with  certain  intrastate  rates  of  the  Atlantic  Coast 
Line  Railroad  Company  in  Florida.  The  order,  made 
August  2,  1928,  required  the  Railroad  Company  to  estab¬ 
lish  carload  rates  for  logs  (except  walnut,  cherry,  and 
cedar)  in  intrastate  commerce  “within  the  State  of 
Florida”  which  should  be  the  same  as  the  rates  prescribed 
by  the  Interstate  Commerce  Commission  as  reasonable 
for  transportation  in  interstate  commerce  from  points  in 
the  northern  portion  of  Florida  to  destinations  in  Georgia. 
The  order  in  that  respect  was  assailed  as  being  outside  the 
scope  of  the  issues  raised  in  the  proceeding  in  which  the 
order  was  entered  and  without  substantial  evidence  to 
support  it,  and  as  extending  beyond  the  statutory  author¬ 
ity  of  the  Commission  and  the  limits  of  federal  power 
under  the  Constitution. 

Suits  for  similar  relief  were  brought  by  the  Brooks- 
Scanlon  Corporation  and  other  corporations  (appellants 
in  No.  17)  and  by  the  Wilson  Lumber  Company  (appel¬ 
lant  in  No.  18),  manufacturers  and  shippers  of  lumber  in 
Florida.  The  Public  Service  Commission  of  Georgia  was 
permitted  to  intervene,  and  the  three  suits  were  consoli- 
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dated  and  heard  before  a  court  of  three  judges  as  required 
by  the  applicable  statute. 

The  court  was  of  the  opinion  that  the  order  of  the  Com¬ 
mission  touching  intrastate  rates  could  be  construed  as 
being  limited  to  points  of  origin  on  the  Atlantic  Coast 
Line  Railroad  in  the  northern  part  of  Florida,  as  the  Com¬ 
mission  had  confined  its  order  to  these  points  of  origin  in 
fixing  interstate  rates.  Taking  the  view  that,  if  construed 
so  as  to  apply  to  intrastate  rates  throughout  the  State, 
the  order  would  probably  be  invalid,  the  court  sustained 
it  upon  the  narrower  construction.  Decrees  were  entered 
accordingly  in  January,  1929,  dismissing  the  bills.  30 
Fed.  (2d)  116. 

Thereupon  the  Interstate  Commerce  Commission 
amended  its  order  ,  by  inserting  additional  exceptions  of 
logs,  and  also  with  respect  to  intrastate  rates,  “  for  the 
purpose  of  clarification/’  by  substituting  for  the  phrase 
“  within  the  State  of  Florida  ”  the  words  “  within  and 
throughout  the  entire  State  of  Florida,  without  excep¬ 
tion.”  Petitions  for  rehearing  and  for  leave  to  file  supple¬ 
mental  bills  were  then  presented  to  the  District  Court 
and  were  granted.  The  Atlantic  Coast  Line  Railroad 
Company  was  allowed  to  intervene.  On  the  rehearing, 
both  the  original  and  supplemental  bills  were  dismissed. 
31  Fed.  (2d)  580.  The  court  upheld  the  amended  order 
of  the  Commission  as  to  intrastate  rates,  in  its  statewide 
operation,  not  “  because  of  undue  prejudice  to  shippers 
and  localities,  or  because  of  undue  discrimination  against 
the  particular  interstate  commerce  ”  in  the  described  logs, 
but  solely  upon  the  ground  that  the  order  was  aimed  at  a 
discrimination  “against  general  interstate  commerce,” 
caused  by  intrastate  rates  which  were  so  low  as  to  throw 
an  undue  burden  upon  the  interstate  revenues  of  the 
carrier. 

From  the  decrees  entered  accordingly  the  present 
appeals  are  brought. 
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The  proceeding  before  the  Interstate  Commerce  Com¬ 
mission  was  begun  by  the  filing  of  a  complaint  by  the 
Georgia  Public  Service  Commission  against  the  Atlantic 
Coast  Line  Railroad  Company.  The  complaint  stated 
that  its  object  was  to  secure  reasonable  rates  on  logs  from 
points  on  the  Railroad  Company’s  line  within  Florida  to 
all  destinations  on  its  line  in  Georgia,  and  to  remove  any 
unjust  discrimination  found  to  exist  as  provided  in  the 
Interstate  Commerce  Act.  The  complaint  alleged  that 
there  was  competition  between  mills  and  consumers  in 
Georgia  and  those  in  Florida  in  the  purchase  and  trans¬ 
portation  of  logs  from  points  in  Florida  to  destinations  in 
Georgia.  The  intrastate  log  rates  of  that  railroad  in 
Florida,  and  its  interstate  log  rates  between  Florida  and 
Georgia,  for  distances  up  to  170  miles  were  set  forth,  and 
it  was  alleged  that  the  interstate  rates  greatly  exceeded 
the  intrastate  rates  for  like  distances  upon  traffic  moving 
under  substantially  similar  conditions.  The  complaint 
charged  that  the  interstate  rates  were  unjust  and  unrea¬ 
sonable  in  violation  of  section  1,  were  unjustly  discrimina¬ 
tory  in  violation  of  section  2,  and  were  unduly  prejudicial 
to  the  interstate  shipper  and  preferential  in  favor  of  the 
intrastate  shipper  in  violation  of  section  3,  of  the  Inter¬ 
state  Commerce  Act.  It  was  also  charged  that  the  car¬ 
rier’s  intrastate  rates  in  Florida  gave  unreasonable  pref¬ 
erence  to  intrastate  shippers  in  that  State  and  were  unduly 
prejudicial  to  interstate  shippers  in  Georgia,  causing  an 
unjust  discrimination  against  interstate  commerce  in 
violation  of  section  13  of  the  Act.  The  complainants 
asked  for  an  order  requiring  the  Atlantic  Coast  Line  Rail¬ 
road  Company  to  desist  from  the  described  violations  of 
the  Act,  and  prescribing  just,  reasonable,  and  non-discrim- 
inatory  interstate  rates  to  be  charged  by  the  defendant 
carrier  for  the  transportation  of  carload  shipments  of  logs 
from  all  Florida  points  to  all  destinations  in  Georgia,  and 
that  the  measure  of  such  rates  should  be  no  higher  than 
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those  concurrently  in  effect  for  the  same  kind  of  property 
moving  in  intrastate  commerce  in  Florida. 

The  State  of  Florida  was  notified  of  the  proceeding,  and 
the  Florida  Railroad  Commission  appeared  in .  defense  of 
the  Florida  intrastate  rates.  There  were  a  number  of 
interveners,  including  shippers  of  logs  in  intrastate  com¬ 
merce  in  Florida,  Georgia  lumber  companies,  and  railroad 
companies  operating  in  Florida  and  between  Florida  and 
Georgia,  and  all  parties  were  fully  heard. 

In  its  report,  the  Interstate  Commerce  Commission 
Stated  that  while  the  complainant  assailed  the  rates  from 
all  Florida  points,  the  record  showed  that,  so  far  as  inter¬ 
state  ra.es  were  concerned,  relief  was  desired  only  with 
respect  to  the  rates  on  logs  “  from  that  portion  of  Florida 
lying  north  of  and  including  Jacksonville,  Gainesville, 
Burnett’s  Lake,  and  High  Springs,”  described  as  north 
Florida,  “  to  destinations  in  Georgia  for  distances  not 
exceeding  170  miles.”  The  Commission  pointed  out  that 
the  Florida  intrastate  rates  under  attack  were  published 
for  carload  lots  for  170  miles  and  less.  The  history  of 
these  rates  was  reviewed.  With  certain  modifications  and 
extensions,  they  were  what  was  generally  known  as  the 
“  Cummer  scale,”  which  had  originally  been  established 
by  contract  between  a  predecessor  railroad  company  and 
a  lumber  company.  This  contract,  the  obligations  of 
which  were  assumed  by  the  Atlantic  Coast  Line  Railroad 
Company,  expired  in  1918  and  was  not  renewed.  Mean¬ 
while,  in  1914,  the  Railroad  Company  had  entered  into  a 
similar  contract  with  the  predecessor  in  interest  of  the 
intervener  Brooks-Scanlon  Corporation,  and  this  contract 
was  to  continue  in  effect  until  certain  timber,  tributary 
to  the  line  of  the  railroad,  had  been  transported.  Accord¬ 
ingly  the  Railroad  Company  filed  schedules  with  the 
Florida  Railroad  Commission  extending  the  Cummer  scale 
for  described  distances.  The  State  Commission  refused  to 
permit  the  proposed  rates  to  become  effective  because 
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they  were  applicable  only  on  trainloads  and  were  not 
available  to  all  shippers.  That  Commission  further  ad¬ 
vised  the  Railroad  Company  that  the  rates  were  too  low 
and  such  as  might  be  deemed  confiscatory.  The  rates 
were  republished  to  apply  on  carloads  over  all  of  the 
Company’s  lines  in  Florida.  These  rates,  extended  with 
respect  to  distances  and  modified  by  certain  increases  and 
reductions,  have  been  continued  by  the  Railroad  Com¬ 
pany  for  the  purpose  of  complying  with  its  contractual 
obligations  and  not  because  it  has  considered  the  scale  to 
be  a  proper  one  for  general  application  on  intrastate  traffic 
within  Florida. 

While  not  admitting  that  the  interstate  rates  were 
unreasonable,  the  Railroad  Company  submitted  to  the 
Interstate  Commerce  Commission  a  proposal  for  their  re¬ 
vision.  The  Commission  made  a  tabular  comparison  of 
the  existing  interstate  and  intrastate  rates  and  the  pro¬ 
posed  interstate  rates  from  north  Florida,  and  after  a 
further  statement  of  the  evidence  concluded  that  the  inter¬ 
state  rates  thus  proposed  were  reasonable. 

The  Commission  then  made  the  following  findings  as  to 
interstate  and  intrastate  rates: 

“  We  find  that  the  interstate  rates  on  logs,  except  wal¬ 
nut,  cherry,  and  cedar,  in  carloads,  from  points  on  de¬ 
fendant’s  lines  in  Florida  north  of  and  including  Jackson¬ 
ville,  Gainesville,  Burnett’s  Lake,  and  High  Springs,  to 
destinations  on  its  lines  in  Georgia  for  distances  not  ex¬ 
ceeding  170  miles  are,  and  for  the  future  will  be,  unrea¬ 
sonable  to  the  extent  that  they  exceed,  or  may  exceed,  the 
following  distance  scale  of  rates  in  cents  per  100  pounds, 
minimum  weight  40,000  pounds,  which  rates  we  find  are 
and  will  be  reasonable:  [inserting  schedule] 

“  We  further  find  that  the  Florida  intrastate  rates  as¬ 
sailed,  which  are  lower  than  the  interstate  rates  herein 
found  reasonable  for  corresponding  distances,  result,  and 
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will  result,  in  undue  preference  and  advantage  of  shippers 
of  intrastate  traffic  within  the  State  of  Florida,  in  undue 
prejudice  to  shippers  of  interstate  traffic  from  points  in 
the  State  of  Florida  to  points  in  the  State  of  Georgia,  and 
in  unjust  discrimination  against  interstate  commerce. 

“We  further  find  that  said  undue  preference  and  ad¬ 
vantage,  undue  prejudice,  and  unjust  discrimination  can 
and  should  be  removed  by  the  establishment  of  rates  for 
intrastate  application  within  Florida  which  shall  cor¬ 
respond  with  the  rates  herein  found  reasonable  for  inter¬ 
state  application  from  Florida  to  Georgia. 

“  We  further  find  that  whether  the  aforesaid  rates  per¬ 
tain  to  transportation  in  interstate  commerce  or  to  trans¬ 
portation  in  intrastate  commerce  the  transportation 
services  in  each  instance  are  performed  by  defendant 
under  substantially  similar  circumstances  and  conditions.” 

The  order  of  the  Commission,  entered  upon  this  report, 
after  prescribing  the  interstate  rates  from  northern  Flor¬ 
ida  to  Georgia,  continued  with  respect  to  intrastate  rates 
in  Florida  as  follows: 

“  It  is  further  ordered,  That  said  defendant  be,  and  it 
is  hereby  notified  and  required  to  cease  and  desist  from 
practicing  the  undue  preference  and  advantage,  undue 
prejudice,  and  unjust  discrimination  found  in  said  report 
to  exist  in  the  relation  of  intrastate  and  interstate  rates 
and  to  establish,  put  in  force,  and  maintain  rates  for  the 
transportation  of  logs,  except  walnut,  cherry,  and  cedar, 
in  carloads,  minimum  weight  40,000  pounds,  in  intrastate 
commerce  within  the  State  of  Florida  which  shall  be  the 
same  as  those  prescribed  in  the  next  preceding  paragraph 
hereof  as  reasonable  for  transportation  in  interstate  com¬ 
merce  from  points  in  the  State  of  Florida  to  destinations 
in  the  State  of  Georgia.” 

This  order,  as  already  stated,  was  amended  so  as  den- 
nitely  to  provide  that  the  requirement  as  to  intrastate 
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rates  should  apply  throughout  the  entire  State  of  Florida, 
without  exception.  In  making  this  amendment  there 
was  no  further  report  or  finding  of  the  Commission. 

We  agree  with  the  conclusion  of  the  District  Court  that, 
on  the  facts  that  have  been  found  by  the  Commission,  the 
order  with  respect  to  intrastate  rates  in  its  statewide 
application  cannot  be  sustained  by  reason  of  a  proper 
determination  of  undue  prejudice  “  as  between  persons  or 
localities  in  intrastate  commerce  on  the  one  hand  and 
interstate  .  .  .  commerce  on  the  other  hand.”  Interstate 
Commerce  Act,  sec.  13  (4).  The  limitation  of  the  Com¬ 
mission’s  finding  as  to  interstate  rates,  and  of  the  order 
prescribing  them,  to  transportation  from  points  in  the 
northern  part  of  Florida  to  points  in  Georgia,  defined  the 
interstate  commerce  which  was  deemed  to  be  concerned. 
All  of  this  commerce  was  potential,  no  actual  movement 
from  Florida  to  Georgia  having  been  shown.  It  would  be 
an  extreme  and  unwarranted  assumption  that  to  protect 
this  interstate  commerce  from  unjust  discrimination  as 
between  persons  or  localities,  it  was  necessary  to  alter  the 
existing  rates  for  the  transportation  of  logs  between  all 
points  whatever  within  Florida.  Such  a  conclusion  would 
not  only  require  evidence  to  support  it  but  findings  of 
appropriate  definiteness  to  express  it.  Illinois  Central 
Railroad  Company  v.  State  Public  Utilities  Commission, 
245  U.  S.  493,  507,  508;  Railroad  Commission  of  Wiscon¬ 
sin  v.  Chicago,  Burlington  &  Quincy  Railroad  Company, 
257  U.  S.  563,  579,  580;  New  York  v.  United  States,  257 
U.  S.  591,  600.  The  District  Court,  again  examining  the 
record  upon  the  rehearing,  reaffirmed  its  opinion  that 
there  was  no  such  evidence,  and  it  is  sufficient  on  this 
appeal  to  observe  that  there  are  no  findings  of  proper 
explicitness  to  that  effect.  Recognizing  that  the  state¬ 
wide  order  of  the  Commission  as  to  intrastate  rates  was 
upheld  only  because  the  intrastate  rates  were  deemed  to 
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be  so  low  as  to  cause  “  undue  discrimination  against  the 
carrier’s  general  interstate  commerce,”  the  Government 
and  the  Commission  have  addressed  their  argument  before 
this  Court  to  the  defense  of  the  order  upon  that  ground. 

Dealing  with  the  order  in  this  aspect,  we  may  briefly 
dismiss  the  appellants’  preliminary  objections  in  relation 
to  the  scope  of  the  proceeding  and  the  adequacy  of  the 
hearing  before  the  Commission.  As  the  Florida  Railroad 
Commission  appeared  in  defense  of  the  intrastate  rates, 
and  the  Railroad  Company,  the  rates  of  which  were  in 
question,  and  other  parties  in  interest,  both  shippers  and 
carriers,  were  heard,  the  question  now  presented  relates  to 
the  substance  of  the  determination  of  the  Commission  and 
its  support  in  the  evidence  rather  than  to  mere  matters 
of  pleading  and  procedure.  In  making  its  order,  the  Com¬ 
mission  could  exercise  all  the  authority  conferred  by  the 
Interstate  Commerce  Act  for  the  purpose  of  removing 
such  unjust  discrimination  as  was  found  to  exist.  If  the 
Commission  had  made  adequate  findings  supported  by  evi¬ 
dence  upon  the  point  under  consideration,  we  should  not 
be  disposed  to  conclude  that  the  order  must  be  upset  be¬ 
cause  of  the  manner  in  which  the  proceeding  was  initiated 
or  of  the  generality  of  the  allegations  of  the  complaint. 

Nor  do  we  find  that  the  order  exceeds  the  authority  of 
the  Commission  in  the  view  that  the  intrastate  rates  un¬ 
der  consideration  were  not  “  made  or  imposed  ”  by  author¬ 
ity  of  the  State  within  the  meaning  of  section  13  (3)  of 
the  Act.  While  the  “  Cummer  scale  ”  of  rates  was  not 
prescribed  by  the  Florida  Railroad  Commission  and  was 
not  the  result  of  any  affirmative  action  on  its  part,  these 
rates  were  maintained  in  intrastate  commerce  subject  to 
the  authority  of  the  State  and  were  published  as  required 
by  its  laws.  These  rates  may  thus  be  regarded  as  made 
by  the  authority  of  the  State  and  within  the  purview  of 
the  Act  unless  its  provisions  disclose  an  intention  to  ex- 
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elude  intrastate  rates  of  this  sort.  But  it  is  clear  that  the 
fundamental  purpose  of  the  Congress  in  enacting  section 
13,  subdivisions  (3)  and  (4),  was  to  reach  intrastate  rates 
that  were  found  to  result  in  unjust  discrimination  against 
interstate  commerce.  It  was  not  the  fact  that  the  rate 
was  affirmatively  prescribed  by  the  State,  but  that  it  was 
maintained  as  an  intrastate  rate,  and  as  such  was  inimical 
to  the  proper  interests  of  interstate  commerce,  that  led 
the  Congress  to  give  to  the  Interstate  Commerce  Commis¬ 
sion  express  authority  to  take  cognizance  of  that  rate  and 
to  prescribe  the  intrastate  rate  that  should  be  charged 
thereafter  in  order  to  remove  the  undue  discrimination. 
See  Board  of  Railroad  Commissioners  v.  Great  Northern 
Railway  Company,  281  U.  S.  412,  424-428.  The  pro¬ 
vision  of  section  13  (3)  for  notice  to,  and  conference  with, 
the  authorities  of  the  State,  is  important  not  only  where 
the  rates  have  been  prescribed  by  the  State,  but  also 
where  they  are  in  force  with  the  permission  of  the  State 
and,  as  intrastate  rates,  would  otherwise  be  subject  to 
the  jurisdiction  of  the  State.  To  hold,  as  some  of  the  ap¬ 
pellants  urge,  that  there  can  be  no  adjustment  of  intra¬ 
state  rates  by  the  Interstate  Commerce  Commission  so 
far  as  may  be  needed  to  protect  interstate  commerce  until 
the  State  itself  has  first  “  sat  in  judgment  on  the  isstie  of 
the  lawfulness  of  those  intrastate  rates  ”  would  be  to  im¬ 
pose  a  limitation  not  required  by  the  terms  of  the  statute 
and  repugnant  to  the  grant  of  authority. 

The  power  of  the  Congress  to  authorize  the  Interstate 
Commerce  Commission  to  establish  intrastate  rates  in 
order  to  remove  an  unjust  discrimination  against  inter¬ 
state  commerce  is  not  open  to  dispute.  Houston,  East  & 
West  Texas  Railway  Company  v.  United  States,  234  U.  S. 
342;  Illinois  Central  Railroad  Company  v.  State  Public 
Utilities  Commission,  supra;  Railroad  Commission  of 
Wisconsin  v.  Chicago,  Burlington  &  Quincy  Railroad 
Company,  supra,  Arkansas  Railroad  Commission  v.  Chi- 
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cago,  Rock  Island  cfc  Pacific  Railroad  Company ,  274  U.  S. 
597 ;  Alabama  v.  United  States,  279  U.  S.  229.  In  the 
exercise  of  this  power,  the  Congress  has  given  to  the  Com¬ 
mission  authority  not  only  to  remove  an  undue  prejudice 
as  between  persons  or  localities,  but  to  establish  a  state¬ 
wide  level  of  intrastate  rates  when  this  is  found  to  be  nec¬ 
essary  to  accomplish  the  purpose  of  the  statute.  In 
construing  the  statute  this  Court  has  held  that  the  general 
provision  of  section  13  (4)  prohibiting  “  unjust  discrimi¬ 
nation  against  interstate  commerce  ”  and  authorizing  the 
Commission  to  establish  intrastate  rates  to  prevent  such 
discrimination,  is  to  be  read  in  connection  with  section 
15a,  both  of  which  were  added  by  Transportation  Act, 
1920  (secs.  416,  422,  41  Stat.  484,  488).  .  There  is  what  this 
Court  has  called  a  “  dovetail  relation  ”  between  the  two 
provisions.  The  authority  granted  by  section  13  (4)  is 
thus  to  be  considered  in  the  light  of  the  affirmative  duty 
of  the  Commission  to  fix  rates  and  to  take  other  important 
steps  to  maintain  an  adequate  national  railway  system. 

As  intrastate  rates  and  the  income  from  them  must  play 
a  most  important  part  in  maintaining  such  a  system,  the 
effective  operation  of  the  Act  requires  that  intrastate 
traffic  should  pay  “a  fair  proportionate  share”  of  the 
cost  of  maintenance.  And  if  there  is  interference  with  the 
accomplishment  of  the  purpose  of  the  Congress  because  of 
a  disparity  of  intrastate  rates  as  compared  with  interstate 
rates,  the  Commission  is  authorized  to  .end  the  disparity 
by  directly  removing  it:  Railroad  Commission  of  Wiscon¬ 
sin  V.  Chicago,  Burlington  &  Quincy  Railroad  Company, 
supra;  New  York  v.  United  States,  supra  (pp.  585,  586). 

The  question  in  the  present  cases,  then,  is  not  one  of 
authority,  but  of  its  appropriate  exercise.  The  propriety 
of  the  exertion  of  the  authority  must  be  tested  by  its  rela¬ 
tion  to  the  purpose  of  the  grant  and  with  suitable  regard 
to  the  principle  that  whenever  the  federal  power  is  exerted 
within  what  would  otherwise  be  the  domain  of  state 
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power,  the  justification  of  the  exercise  of  the  federal 
power  must  clearly  appear.  Illinois  Control  Railroad 
Company  v.  State  Public  Utilities  Commission ,  supra. 
The  Commission  has  no  general  authority  to  regulate 
intrastate  rates  and  the  mere  existence  of  a  disparity  be¬ 
tween  particular  rates  on  intrastate  and  interstate  traffic 
does  not  warrant  the  Commission  in  prescribing  intrastate 
rates.  Arkansas  Railroad  Commission  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  supra.  If  the  action 
of  the  Commission  is  not  simply  for  the  removal  of  undue 
prejudice  against  interstate  commerce  as  between  persons 
or  localities,  and  the  Commission  undertakes  to  prescribe 
a  statewide  level  of  intrastate  rates  in  order  to  avoid  an 
undue  burden,  from  a  revenue  standpoint,  upon  the  inter¬ 
state  carrier,  there  should  be  appropriate  findings  upon 
evidence  to  support  an  order  directed  to  that  end.  Thus, 
in  Railroad  Commission  of  Wisconsin  v.  Chicago,  Burling¬ 
ton  &  Quincy  Railroad  Company,  supra  (at  p.  566)  where 
the  question  related  to  the  general  level  of  intrastate  pas¬ 
senger  fares,  there  were  findings  as  to  the  effect  of  the 
maintenance  of  the  intrastate  fares  upon  the  revenues  of 
the  carriers,  warranting  the  ultimate  finding  of  undue  dis¬ 
crimination  against  interstate  commerce  as  a  whole. 
Similar  facts  were  shown  in  New  York  v.  United  States, 
supra  (at  p.  601).  In  the  present  instance,  the  Commis¬ 
sion  did  not  undertake  to  establish  a  statewide  level  of 
rates  for  the  interstate  transportation  of  logs,  and  in  order 
to  sustain  the  statewide  order  as  to  intrastate  rates  (as  one 
needed  to  avoid  an  undue  burden  on  the  revenues  of  the 
carrier  and  a  consequent  interference  with  the  mainte¬ 
nance  of  an  adequate  transportation  system)  it  must 
appear  that  there  are  findings,  supported  by  evidence,  of 
the  essential  facts  as  to  the  particular  traffic  and  revenue, 
and  the  effect  of  the  intrastate  rates,  both  as  existing  and 
as  prescribed,  upon  the  income  df  the  carrier,  which  would 
justify  that  conclusion. 
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In  the  paragraph,  which  we  have  quoted,  containing 
the  ultimate  finding  of  the  Commission  with  respect  to 
the  unjust  discrimination  caused  by  the  existing  intrastate 
rates  as  between  persons  and  localities,  there  is  a  con¬ 
cluding  clause  that  the  intrastate  rates  result  “  in  unjust 
discrimination  against  interstate  commerce.”  This  gen¬ 
eral  statement  in  the  language  of  the  statute,  neither 
standing  alone  nor  taken  in  its  context,  could  be  regarded 
as  sufficient  to  support  a  statewide  order  from  the  stand¬ 
point  of  income,  in  the  absence  of  supporting  findings  of 
fact  as  to  the  revenue  from  the  traffic  in  question. 

In  its  report,  the  Commission  stated  that  the  Florida 
Railroad  Commission,  and  the  interveners  from  that  State, 
had  contended  that  the  intrastate  rates  were  remunerative 
to  the  carrier.  The  State  Commission  introduced  a  cost 
study  to  support  its  contention,  and  the  carrier  also  sub¬ 
mitted  evidence  as  to  the  cost  of  transporting  logs  on  its 
line.  The  Interstate  Commerce  Commission  said  that 
both  cost  studies  were  based  on  “  arbitrary  assumptions  ” 
and  that  neither  could  be  accepted  “  to  show  the  approxi¬ 
mate  actual  cost  of  transporting  logs  in  single  carloads 
intrastate  throughout  Florida.”  The  Commission  made 
a  comparison  of  “  present  interstate  and  intrastate  rates 
and  the  proposed  interstate  rates  from  north  Florida  in 
cents  per  100  pounds,  and  the  earnings  thereunder  per  car 
of  50,000  pounds  for  distances  to  170  miles.”  The  “  earn¬ 
ings  ”  thus  set  forth  were  merely  the  amounts  receivable 
per  car  for  the  given  number  of  pounds  under  the  rates 
for  the  prescribed  distances.  The  Commission  also  stated 
that  the  carrier  had  shown  that  the  earnings  under  the 
Florida  intrastate  rates  on  logs  were  materially  lower  than 
the  earnings  under  the  interstate  rates  from  Florida,  to 
Georgia  on  brick,  ,sand,  lime  and  cement.  *  Comparing 
the  Florida  intrastate  rates  on  logs  with  other  intrastate 
rates  and  with  interstate  rates,  the  Commission  reached 
the  conclusion  that  the  intrastate  rates  assailed  were  less 
than  reasonably  compensatory. 
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But  to  justify  the  Commission  in  the  alteration  of  in¬ 
trastate  rates,  it  was  not  enough  for  the  Commission 
merely  to  find  that  the  existing  intrastate  rates  on  the 
particular  traffic  were  not  remunerative  or  reasonably 
compensatory.  The  authority  to  determine  the  reason¬ 
ableness  per  se  of  intrastate  rates  lay  with  the  state 
authorities  and  not  with  the  Interstate  Commerce  Com¬ 
mission.  In  dealing  with  unjust  discrimination  as  be¬ 
tween  persons  and  localities  in  relation  to  interstate  com¬ 
merce,  the  question  is  one  of  the  relation  of  rates  to  each 
other.  In  considering  the  authority  of  the  Commission 
to  enter  the  state  field  and  to  change  a  scale  of  intrastate 
rates  in  the  interest  of  the  carrier’s  revenue,  the  question 
is  that  of  the  relation  of  rates  to  income.  The  raising  of 
rates  does  not  necessarily  increase  revenue.  It  may  in 
particular  localities  reduce  revenue  instead  of  increasing 
it,  by  discouraging  patronage.1  Railroad  Commission  oj 
Wisconsin  v.  Chicago,  Burlington  &  Quincy  Railroad 
Company,  supra.  The  Commission  stated  in  its  report 
that  witnesses  for  the  Florida  interveners  had  testified 
“  that  any  material  increase  in  the  Florida  intrastate  rates 
would  either  cause  them  to  move  their  plants  to  the 
timber  or  abandon  operations,”  and  that  in  either  event 
the  carrier  would  lose  considerable  traffic. 

The  Commission  made  no  findings  as  to  the  revenue 
which  had  been  derived  by  the  carrier  from  the  traffic 

In  the  Florida  Fertilizer  Case,  151  I.  C.  C.  602,  the  Interstate 
Commerce  Commission,  in  refusing  to  order  an  increase  in  the  Florida 
intrastate  rates  on  fertilizer.,  said:  “Furthermore,  it  is  not  certain 
that  if  the  Flonda  intrastate  rates  were  increased  to  the  interstate 
level,  additional  revenue  would  accrue  to  the  carriers,  for  if  the 
prophecies  of  the  interior  plants  and  of  the  Floiida  commission  are 
justified,  practically  all  shipments  would  be  made  from  the  ports  with 
the  result  that  the  total  charges  would  probably  be  no  greater  than 
they  now  are.” 
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in  question,  or  which  could  reasonably  be  expected  under 
the  increased  rates,  or  that  the  alteration  of  the  intrastate 
rates  would  produce,  or  was  likely  to  produce,  additional 
income  necessary  to  prevent  an  undue  burden  upon  the 
carrier’s  interstate  revenues  and  to  maintain  an  adequate 
transportation  service. 

The  question  is  not  merely  one  of  the  absence  of  elabo¬ 
ration  or  of  a  suitably  complete  statement  of  the  grounds 
of  the  Commission’s  determination,  to  the  importance  of 
which  this  Court  has  recently  adverted  .(The  Beaumont, 
Sour  Lake  <&  Western  Railway  Company  v.  United  States, 
ante,  p.  74),  but  of  the  lack  of  the  basic  or  essential  find¬ 
ings  required  to  support  the  Commission’s  order.  In  the 
absence  of  such  findings,  we  are  not  called  upon  to  ex¬ 
amine  the  evidence  in  order  to  resolve  opposing  conten¬ 
tions  as  to  what  it  shows  or  to  spell  out  and  state  such 
conclusions  of  fact  as  it  may  permit.  The  Commission  is 
the  fact-finding  body  and  the  Court  examines  the  evidence 
not  to  make  findings  for  the  Commission  but  to  ascertain 
whether  its  findings  are  properly  supported.  If  the  facts 
as  to  intrastate  transportation  of  logs  in  Florida  are  such 
as  to  justify  an  order  as  to  intrastate  rates  in  order  to  end 
an  unjust  discrimination  as  against  interstate  commerce 
either  as  between  persons  and  localities,  or  because  of  an 
undue  burden  upon  the  revenues  of  the  carrier,  the  In¬ 
terstate  Commerce  Commission  is  still  at  liberty,  acting 
in  accordance  with  the  authority  conferred  by  the  statute, 
to  make  such  determinations  as  the  situation  may  require. 

We  conclude  that  the  portion  of  the  order  of  the  Com¬ 
mission  which  is  now  under  review,  with  respect  to  intra¬ 
state  rates,  is  not  supported  by  the  findings  of  the  Com¬ 
mission  and  this  part  of  the  order  must  be  set  aside. 

Decrees  reversed. 
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1.  The  profits  derived  by  an  investor  in  municipal  bonds  from  their 
sale  by  him  at  a  higher  price  are  taxable  as  income  under  the 
Revenue  Act  of  1924.  P.  223. 

2.  Federal  taxation  of  such  profits  is  not  unconstitutional  as  a  tax 
on  state  instrumentalities.  So  held  where  it  did  not  appear  that 
the  bonds  had  been  issued  at  a  discount  so  that  the  gain  derived 
from  their  resale  could  be  considered  to  be  in  lieu  of  interest 
P.  224. 


3.  The  power  to  tax  is  no  less  essential  to  our  governmental  system 
than  the  power  to  borrow  money.  To  preserve  the  latter,  it  is  not 
necessary  to  cripple  the  former  by  exempting  subjects  which  fall 
within  the  general  application  of  non-discriminatory  tax  laws, 
vhere  their  taxation  lays  no  direct  burden  upon  a  governmental 
instrumentality,  and  exerts  only  a  remote,  if  any,  influence  upon 
the  exercise  of  the  functions  of  government.  P.  225. 

4.  In  the  case  of  the  bonds  of  a  State  or  its  political  subdivisions,  the 
subject  held  to  be  exempt  from  federal  taxation  is  the  principal’  and 
interest  of  the  bonds.  Such  obligations  being  contracts  of  the 
State  or  subdivision,  a  tax  upon  the  amounts  payable  by  their 
terms  has  been  regarded  as  bearing  directly  upon  the  exercise  of 
the  governmental  borrowing  power.  P.  226. 


5.  But  sales  of  such  bonds  by  their  owners,  after  they  have  been 
issued,  are  transactions  distinct  from  the  governmental  contracts 
in  the  bonds;  and  the  profits  on  such  sales  are  in  a  different  cate¬ 
gory  of  income  from  the  interest  payable  on  the  bonds  P  227 

6.  Sales  of  such  bonds  by  those  who  have  invested  in  them  cannot 
be  deemed  inseparably  connected  with  the  exercise  of  the  borrow¬ 
ing  power  of  the  State,  so  as  to  make  immune  from  federal  taxation 
the  profits  of  the  sales.  P.  228. 

7.  Before  the  power  of  Congress  to  lay  the  excise  in  question  can 

be  denied  as  imposing  a  burden  upon  the  State’s  borrowing  power 
it  must  be  made  to  appear  that  the  burden  is  real,  not  imaginary’ 
substantial,  not  negligible.  Pp.  230,  234.  ,  ’ 
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8.  The  assertion  that  such  taxes  operate  to  burden  governmental 
power  to  borrow,  is  at  variance  with  uniform  and  long  established 
practice.  The  history  of  income  tax  legislation  is  persuasive,  if 
not  controlling,  uoon  this  question  of  practical  effect.  Pp.  232,  234. 
35  F.  (2d)  29,  reversed. 

Certiorari,  280  U.  S.  551,  to  review  a  judgment  affirm¬ 
ing  a  recovery  by  the  present  respondent  in  his  suit  against 
the  Collector  for  money  paid  the  latter,  under  protest,  as 
an  additional  income  tax. 

Assistant  Attorney  General  Youhgquist,  with  whom 
Attorney  General  Mitchell ,  and  Messrs.  J.  Louis  Mon¬ 
arch  and  Morton  Poe  Fisher,  Special  Assistants  to  the 
Attorney  General,  Clarence  M.  C barest,  General  Counsel, 
and  T.  H.  Lewis,  Jr.,  Special  Attorney,  Bureau  of  In¬ 
ternal  Revenue,  were  on  the  brief,  for  petitioner. 

When  bonds  are  sold  by  a  municipality,  the  price  is  the 
then  market  price.  The  prospect  of  profit  in  excess  of  the 
interest  or  discount  is  not  held  out  as  an  inducement. 
Possible  profit  from  resale,  as  well  as  possible  loss,  de¬ 
pends  upon  eventualities.  It  is  one  of  the  risks  accepted 
by  the  owner.  The  interest  on  the  bond  comes  to  the 
owner  without  further  effort  on  his  part.  It  is  an  exact 
obligation  of  the  municipality,  met  with  regularity.  But 
gains  or  losses  from  sale  by  the  owner  result  from  a  com¬ 
bination  of  factors,  including  business  judgment  and 
sagacity  in  purchases  and  sales.  The  gain,  briefly,  is  de¬ 
rived  from  a  combination  of  capital,  industry,  and  skill. 
Tax  Commissioner  v.  Putnam,  227  Mass.  522,  531.  And- 
the  tax  upon  income,  including  such  gain,  is  not  a  tax 
upon  any  sum  received  pursuant  to  the  contract  pro¬ 
visions  of  the  bond.  It  is  submitted  that  the  use  of  the 
.  general  term  “  income  ”  in  certain  of  the  opinions  of  this 
Court  dealing  with  the  immunity  of  obligations  of  the 
States  from  taxation  by  the  United  States,  or  vice  versa, 
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is  not  controlling  on  the  question  of  the  immunity  of  the 
particular  sort  of  “  income  ”  represented  by  such  a  gain. 

The  rulings  of  the  Treasury  Department  (0.  D.  647, 
3  C.  B.  123;  0.  D.  737,  3  C.  B.  49;  0.  D.  762,  4  C.  B.  31) 
have  consistently  held  that  where,  a  municipality  origi¬ 
nally  issues  a  bond  at  a  discount  and  redeems  it  at  par, 
the  return  represented  by  the  discount  is  interest  in  an¬ 
other  form  and  not  taxable;  but  the  exemption  has  been 
limited  to  the  amount  of  the  discount,  and  profit  result¬ 
ing  to  the  holder  from  the  sale  has  been  held  taxable. 

The  court  below  held  that  a  tax  upon  income,  to  the 
extent  that  it  includes  gain  from  the  sale  of  exempt  se¬ 
curities,  is  an  unwarranted  interference  with  and  burden 
upon  the  exercise  by  the  municipality  of  the  vital  func¬ 
tion  of  borrowing  money.  This  conclusion  was  based 
upon  the  premise  that  the  tax  would  have  an  economic 
effect  upon  the  price  of  such  securities.  The  theory  is 
applicable  to  the  present  case  only  if  the  United  States 
is  restrained  by  a  rule,  without  exception,  to  the  effect 
that  it  can  not  levy  any  tax  which  may,  to  the  slightest 
perceptible  degree,  place  a  burden  upon  the  marketing 
of  municipal  securities,  or  to  such  degree  render  them  less 
saleable.  Plummer  v.  Coler,  178  U.  S.  115,  136,  137, 
demonstrates  that  the  rule  is  by  no  means  so  stringent. 
See  also  Orr  v.  Gilman ,  183  U.  S.  278;  Greiner  v.  Lewel- 
lyn,  258  U.  S.  384. 

The  relation  of  the  tax  to  the  security  in  this  case  is 
more  remote  than  a  tax  on  transfers  of  decedents’  estates 
measured  by  a  value  which  includes  exempt  securities. 
The  injury  here  is  neither  obvious  nor  appreciable.  The 
borrowing  capacity  of  States  and  municipalities  has  not 
been  curtailed.  See  National  Life  Ins.  Co.  V.  United 
States ,  277  U.  S.  508,  532. 

The  cost  to  States,  counties,  and  cities  of  borrowed 
money  has  remained  practically  constant  in  a  rising  money 
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market.  Grimes  &  Craigue,  Principles  of  Valuation,  1928, 
p.  204. 

See  Nauts  v.  Slayton,  36  F.  (2d)  145, 147 ;  Flint  v.  Stone 
Tracy  Co.,  220  U.  S.  107 ;  Macallen  Co.  v.  Massachusetts, 
279  U.  S.  620;  Metcalf  &  Eddy  v.  Mitchell,  269  U.  S.  514, 
523;  Heiner  v.  Colonial  Trust  Co.,  275  U.  S.  232;  Gillespie 
v.  Oklahoma,  257  U.  S.  501. 

The  broad  provisions  of  the  income  tax  laws  were  in¬ 
tended  to  include  income  generally.  Irwin  v.  Gavit,  268 
U.  S.  161,  166.  It  is  clear  that  §  213  (a)  of  the  Revenue 
Act  of  1924,  is  broad  enough  to  require  gains  from  the  sale 
of  municipal  securities  to  be  included  in  gross  income. 
The  provisions  of  the  Constitution  will  not  preclude  such 
tax  unless  the  burden  is  obvious  and  appreciable.  Every 
presumption  is  in  favor  of  the  constitutionality  of  an  Act 
of  Congress.  Nicol  v.  Ames,  173  U.  S.  509;  Stratton's 
Independence  v.  Howbert,  231  U.  S.  399;  St.  Louis  S.  W. 
Ry.  v.  Arkansas,  235  U.  S.  350,  369. 

Mr.  Charles  Bunn  for  respondent. 

The  fundamental  basis  of  the  exemption  of  instrumen¬ 
talities  of  States  from  federal  taxation  (and  vice  versa ) 
is  no  doubt  still  the  necessity  of  self-preservation  an¬ 
nounced  in  Collector  v.  Day,  11  Wall.  113.  But  this 
Court  has  made  it  clear  that  there  are  certain  instrumen¬ 
talities  of  States  so  closely  connected  with  their  existence 
as  independent  Governments  that  any  tax  upon  them  by 
the  United  States  is  void.  Metcalf  &  Eddy  v.  Mitchell, 
269  U.  S.  514,  524. 

Where  the.  instrumentality  is  of  this  class,  exemption 
does  not  depend  upon  degree  of  burden.  Gillespie  v. 
Oklahoma,  257  U.  S.  501,  505;  Metcalf  &  Eddy  v.  Mitch¬ 
ell  supra,  p.  522.  In  this  class,  fall  municipal  securities. 
Weston  v.  Charleston,  2  Pet.  449,  468;  Pollock  v.  Farmers 
Loan  &  Trust  Co.,  157  U.  S.  429,  s.  c.,  158  U.  S.  601. 
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This  Court  has  not  made  close  distinctions  between 
income  generally  and  the  special  form  of  income  strictly 
known  as  interest.  In  several  cases  where  the  income 
was  held  to  be  exempt  it  was  not  interest  at  all.  Gillespie 
v.  Oklahoma,  supra  ’  Choctaw  &  Gulf  R.  Co.  v.  Harrison, 
235  U.  S.  292.  And  in  other  cases  where  the  income  was 
strict  interest' the  Court  has  generally  rested  the  exemp¬ 
tion  on  the  broader  ground,  that  it  was  income.  Pollock 
v.  Farmers  Loan  &  Trust  Co.,  157  U.  S.  583-586,  601-604 
652,  653,  s.  c.,  158  U.  S.  618,  666,  680,  693. 

Nor  has  this  Court  made  close  distinctions  as  to  the 
manner  in  which  income  from  exempt  instrumentalities 
is  made.  The  principle  is  not  that  payments  made  by 
the  municipality  are  free  from  tax  because  so  paid,  but 
that  “  the  right  to  tax  the  contract,  to  any  extent,  when 
made  must  operate  upon  the  power  to  borrow  before  it  is 
exercised,  and  have  a  sensible  influence  upon  the  contract. 
The  extent  of  this  influence  depends  upon  the  will  of  a 
distinct  government.  To  any  extent,  however  inconsid¬ 
erable,  it  is  a  burden  on  the  operations  of  the  govern¬ 
ment.”  Weston  v.  Charleston,  2  Pet.  449,  468. 

It  is  therefore  clearly  settled  that  any  direct  tax  by 
either  Government  on  income  from  the  public  securities 
of  the  other  is  prohibited.  The  remaining  question  is 
whether  the  income  in  this  case  was  in  fact  derived  from 
the  municipal  securities  in  question  or  whether  it  was, 
as  claimed  by  the  petitioner,  “  derived  from  a  combination 
of  capital,  industry  and  skill.” 

Respondent  is  not  a  dealer  in  securities.  He  bought 
these  bonds  for  cash,  and  as  investments.  He  held  them 
for  five, years.  It  is  very  difficult  in  fact  to  assign  the 
profit  which  he  realized  upon  the  sale  to  anything  except 
the  securities  themselves.  It  was  simply  a  portion  of  the 
income  which  he  made  by  the  investment  of  his  capital. 
In  Eisner  v.  Macomber,  252  U.  S.  189,  at  p.  207,  this  Court 
defined  “  gain  derived  from  capital.”  Within  that  defini- 
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tion,  this  income  was  derived  from  the  capital  invested  in 
these  securities,  and  not  from  industry  or  labor. 

The  contention  that  a  direct  tax  on  the  income  from 
municipal  securities  is  void  is  not  weakened  by  a  demon¬ 
stration  that  Federal  Estate  Tax  may  be  imposed  on  the 
transfer  of  state  bonds  ( Greiner  v.  Lewellyn,  258  U.  S. 
384),  or  vice  versa  (Plummer  v.  Coler,  178  U.  S.  115),  or 
that  a  State  may  tax  bank  shares  at  a  value  based  in  part 
on  the  bank’s  holding  of  federal  securities  (Van  Allen  v. 
Assessors,  3  Wall.  573),  or  that  Congress  may  tax  banks 
although  part  of  their  deposits  are  state  funds  (Manhat¬ 
tan  Co.  v.  Blake,  148  U.  S.  412),  or  that  a  corporation 
excise  tax  may  be  measured  by  net  income  which  includes 
interest  from  tax  exempt  securities  (Flint  v.  Stone  Tracy 
Co.,  220  U.  S.  107).  In  all  these  cases  the  tax  is  on  a 
legitimate  and  separate  subject  of  taxation,  and  is  not  held 
improper  (subject  to  the  limitation  enforced  in  Macallen 
Co.  v.  Massachusetts,  279  U.  S.  620)  because  part  of  the 
measure  of  the  tax  results  from  property  which  would  be 
exempt  if  taxed  directly.  So  no  doubt  it  would  be  proper 
to  impose  an  excise  tax  on  the  business  of  dealing  in  securi¬ 
ties,  measured  by  the  profits  of  the  business,  although 
some  of  the  securities  dealt  in  were  municipals.  But  that 
is  not  this  case. 

The  tax  is  illegal  because  it  is  in  fact  an  appreciable 
burden  upon  the  borrowing  power  of  the  States.  It  can¬ 
not  be  disputed  that  the  usual  inducements  to  an  invest¬ 
ment  purchase  of  securities  are  two;  the  direct  return  in 
dividends  or  interest  expected,  and  the  hope  of  profit  by 
increased  value  of  the  security  itself.  The  second  induce¬ 
ment  is  no  doubt  most  present  in  the  case  of  common 
stocks,  but  that  it  is  absent  in  the  case  of  fixed  income 
securities  is  not  a  safe  assumption.  The  State,  like  other 
solvent  borrowers,  may  sell  securities  either  at  high  cou¬ 
pon  rates  at  par  or  at  a  premium,  or  at  low  coupon 
rates  at  a  discount  below  par.  Most  private  borrowers 
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find  it  good  business  to  adopt  the  latter  plan.  The 
reason  obviously  is  that  the  certain  increment  of  value 
as  bonds  approach  maturity  induces  lenders  to  accept  a 
lower  direct  interest  return.  Also,  in  a  time  of  generally 
high  interest  rates,  fixed  interest  securities  are  favored  by 
competent  investors  because  they  know  that,  as  the  going 
rates  of  interest  decline,  the  value  of  the  security  itself 
is  certain  to  increase.  That  increment  in  many  cases  can 
only  be  realized  by  sale.  A  tax  upon  it  is  a  tax  on  a  gain 
that  the  investor  hopes  to  make  by  his  investment. 
Necessarily  it  tends  to  compel  a  higher  coupon  rate  upon 
state  bonds  than  would  otherwise  be  needed.  It  is  a 
burden  on  the  State,  only  one  step  less  direct  than  a  tax 
on  the  interest  itself. 

This  was  the  view  of  both  the  courts  below,  and  was 
quite  recently  the  view  of  the  Treasury  Department  as 
to  federal  securities,  as  evidenced  by  bills  prepared  by  the 
Department  and  recommended  by  the  Secretary  to  the 
Congress,  to  authorize  the  sale  of  Treasury  bills,  non¬ 
interest  bearing,  upon  a  discount  basis.  See  United 
States  Daily,  Apr.  23,  1929,  pp.  429,  435,  Apr.  25,  1929, 
p.  457.  The  bills  were  passed  in  an  amended  form.  Act 
of  June  17,  1929,  c.  26,  46  Stat.  19.  But  the  form  in 
which  they  were  prepared  by  the  Department  demon¬ 
strates  its  expert  view  that  taxation  by  the  States  on  the 
profits  made  by  sale  of  federal  securities  would  affect 
adversely  the  excellent  market  which  such  securities  com¬ 
mand.  The  burden  works  both  ways,  and,  if  this  con¬ 
clusion  of  the  Treasury  was  right,  it  follows  that  federal 
taxation  of  gains  made  on  sale  of  municipal  securities  is 
a  burden  on  the  States.  As  such,  it  is  invalid. 

Messrs.  Joseph  E.  Warner,  Attorney  General  of  Massa¬ 
chusetts,  R.  Ammi  Cutter,  Assistant  Attorney  General, 
and  Henry  F .  Long,  Commissioner  of  Corporations  and 
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Taxation,  by  special  leave  of  Court,  filed  a  brief  on  behalf 
of  the  Commonwealth  of  Massachusetts  as  amicus  curiae. 

Messrs.  Hamilton  Ward,  Attorney  General  of  New 
York,  and  Henry  S.  Manley,  Assistant  Attorney  General, 
by  special  leave  of  Court,  filed  a  brief  on  behalf  of  the 
State  of  New  York  as  amicus  curiae. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court.  - 

The  respondent,  Charles  W.  Bunn,  in  the  years  1919 
and  1920,  purchased  for  cash,  as  investments,  bonds  issued 
by  various  counties  and  cities  in  the  State  of  Minnesota. 
In  January,  1924,  he  sold  these  bonds,  realizing  a  net 
profit  of  $736.26.  Upon  this  net  profit,  less  a  net  loss  of 
$41.20  suffered  by  him  on  similar  bonds  held  less  than 
two  years,  the  Commissioner  of  Internal  Revenue  de¬ 
termined  an  additional  income  tax  in  the  amount  of 
$85.44.  The  plaintiff  paid  this  amount  to  the  Collector, 
under  protest,  and  claimed  a  refund  upon  the  ground  that 
the  tax  was  illegal  because  assessed  upon  income  from 
municipal  bonds.  The  claim  was  rejected  and  this  suit 
was  brought  against  the  Collector  to  recover  the  money 
paid. 

The  complaint,  alleging  these  facts,  charged  that  the 
Revenue  Act  of  1924,  if  thus  applied,  was  unconstitu¬ 
tional  and  void  in  that  the  tax  was  laid  upon  the.  instru¬ 
mentalities  of  States.  Demurrer  to  the  complaint  was 
overruled  by  the  District  Court,  and,  the  defendant  hav¬ 
ing  declined  to  plead  further,  judgment  was  entered  for 
the  plaintiff.  The  judgment  was  affirmed  by  the  Circuit 
Court  of  Appeals,  and  this  Court  granted  a  writ  of 
certiorari. 

The  Revenue  Act  of  1924  (c.  234,  sec.  213,  43  Stat.  253, 
267,  268,  U.  S.  C.  Tit.  26,  sec.  954)  clearly  authorized  the 
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tax.  The  Act  included  in  the  term  “  gross  income  ”  the 
gains  and  profits  derived  from  “  sales,  or  dealings  in  prop¬ 
erty,  whether  real  or  personal.”  See  Irwin  v.  Gavit,  268 
U.  S.  161,  166.  The  Act  gave  an  express  exemption  to 
“  interest  upon  the  obligations  of  a  State,  Territory  or 
any  political  subdivision  thereof,”  but  this  exemption  was 
not  extended  to  profits  realized  on  the  sale  of  such  obliga¬ 
tions,  and  the  statement  of  the  Government  is  not  chal¬ 
lenged  that  it  has  been  the  uniform  practice  of  the  Treas¬ 
ury  Department  in  administering  the  federal  income  tax 
acts  to  include  in  taxable  income  the  gain  derived  from 
the  sale  of  state  and  municipal  bonds. 

The  authority  of  the  Congress  to  lay  a  tax  on  the  profit 
realized  by  an  investor  from  the  sale  or  conversion  of 
capital  assets  in  general  is  not  open  to  dispute  and  is  not 
disputed.  That  is  a  matter  of  governmental  policy  and 
not  of  constitutional  power.1  The  question  raised  here  is 
not  because  the  securities  sold  were  capital  assets  but 
because  they  were  governmental  in  character. 

The  question  is  further  limited  by  the  fact  that  it  does 
not  appear  that  the  securities  were  issued  at  a  discount, 
so  that  the  gain  derived  could  be  considered  to  be  in  lieu 
of  interest.  Whatever  questions  might  arise  in  cases  of 
that  sort  are  not  now  before  the  court.2  The  present  case 
is  simply  one  of  profit  obtained  from  purchase  and  sale, 
without  qualification  by  any  special  circumstances. 

The  well-established  principle  is  invoked  that  a  tax 
upon  the  instrumentalities  of  the  States  is  forbidden  by 

1  Merchants’  Loan  and  Trust  Co.  v.  Smietanka,  255  U  S  50Q 
52°;  Goodrich  v.  Edwards,  255  TJ.  S.  527;  Walsh  v.  Brewste^  255 


2  It  appears  that  the  Treasury  Department  has  ruled  that  where  a 
municipality  originally  issues  a  bond  at  a  discount  and  redeems  it  at 
par,  the  return  represented  by  the  discount  is  interest  in  another  form 
and  is  not  taxable.  See  0.  D.  647,  Cumulative  Bulletin  No.  3  July- 

j  TtP’  1235  T°-  D-  737’  P-  49;  0.  D.  762,  Cumulative 
Bulletin  No.  4,  January-June,  1921,  p.  31, 
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the  Federal  Constitution,  the  exemption  resting  upon 
necessary  implication  in  order  effectively  to  maintain  our 
dual  system  of  government.3  The  familiar  aphorism  is 
“  that  as  the  means  and  instrumentalities  employed  by  the 
General  Government  to  carry  into  operation  the  powers 
granted  to  it  are  exempt  from  taxation  by  the  States,  so 
are  those  of  the  States  exempt  from  taxation  by  the  Gen¬ 
eral  Government.”  Ambrosini  v.  United  States ,  187 
U.  S.  1,  7.  And  a  tax  upon  the  obligations  of  a  State  or 
of  its  political  subdivisions  falls  within  the  constitutional 
prohibition  as  a  tax  upon  the  exercise  of  the  borrowing 
power  of  the  State.  Pollock  v.  Farmers’  Loan  &  Trust 
Company,  157  U.  S.  429,  584-586;  id.,  158  U.  S.  601,  618; 
National  Life  Insurance  Company  v.  United  States,  277 
U.  S.  508,  521/ 

The  limitation  of  this  principle  to  its  appropriate  ap¬ 
plications  is  also  important  to  the  successful  working  of 
our  governmental  system.  The  power  to  tax  is  no  less 
essential  than  the  power  to  borrow  money,  and,  in  pre¬ 
serving  the  latter,  it  is  not  necessary  to  cripple  the  former 
by  extending  the  constitutional  exemption  from  taxation 
to  those  subjects  which  fall  within  the  general  application 
of  non-discriminatory  laws,  and  where  no  direct  burden  is 
laid  upon  the  governmental  instrumentality,  and  there  is 
only  a  remote,  if  any,  influence  upon  the  exercise  of  the 
functions  of  government.  This  distinction  has  had  abun¬ 
dant  illustration.  Thus,  while  the  salary  of  an  officer  of 
the  State  cannot  be  taxed  by  the  Federal  Government, 
the  compensation  paid  by  a  State  or  a  municipality  to  a 

3  Collector  v.  Day,  11  Wall.  113,  127;  United  States  v.  Railroad 

Company,  17  Wall.  322,  327;  Mercantile  Bank  v.  New  York,  121 
U  S  138,  162;  Pollock  v.  Farmers’  Loan  &  Trust  Company,  157 
u!  S.'  429,  584-586;  id.,  158  U.  S.  601,  618;  Ambrosini  v.  United 
States,  187  U.  S.  1,  17;  Metcalf  &  Eddy  v.  Mitchell,  269  U.  S.  514, 
523;  National  Life  Insurance  Company  v.  United  States,  277  U.  S. 

508,’  521. 
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consulting  engineer,  who  is  neither  an  officer  nor  an  em¬ 
ployee  of  government,  for  work  on  public  projects,  may 
be  subjected  to  a  federal  income  tax.  Metcalf  &  Eddy  v. 
Mitchell,  269  U.  S.  514,  524.  No  constitutional  implica¬ 
tions  prohibit  a  non-discriminatory  tax  upon  the  property 
of  an  agent  of  government  merely  because  it  is  the  prop¬ 
erty  of  such  an  agent  and  used  in  the  conduct  of  the 
agent’s  operations  and  necessary  for  the  agency.  McCul¬ 
loch  v.  Maryland,  4  Wheat.  316,  436;  Railroad  Company 
v.  Peniston,  18  Wall.  5,  33;  Central  Pacific  Railroad  Com¬ 
pany  v.  California,  162  U.  S.  91,  126;  Baltimore  Ship¬ 
building  Company  v.  Baltimore,  195  U.  S.  375,  382;  Choc¬ 
taw,  Oklahoma  <fe  Gulf  Railroad  Company  v.  Mackey, 
256  U.  S.  531,  537,  The  Congress  may  tax  state  banks 
upon  the  average  afliount  of  their  deposits,  although  de¬ 
posits  of  state  funds  by  state  officers  are  included.  Man¬ 
hattan  Company  v.  Blake >  148  U.  S.  412.  Both  the  Con¬ 
gress  and  the  States  have  the  power  to  tax  transfers  or 
successions  in  case  of  death,  and  this  power  extends  to 
the  taxation  by  a  State  of  bequests  to  the  United  States, 
and  to  the  taxation  by  the  Congress  of  bequests  to  States 
or  their  municipalities.  United  States  v.  Perkins,  163 
U.  S.  625;  Snyder  v.  Bettman,  190  U.  S.  249,  253,  254. 

In  the  case  of  the  obligations  of  a  State  or  of  its  political 
subdivisions,  the  subject  held  to  be  exempt  from  federal 
taxation  is  the  principal  and  interest  of  the  obligations. 
Pollock  v.  Farmers'  Loan  &  Trust  Company,  supra.  These 
obligations  constitute  the  contract  made  by  the  State,  or 
by  its  political  agency  pursuant  to  its  authority,  and  a 
tax  upon  the  amounts  payable  by  the  terms  of  the  con¬ 
tract  has  therefore  been  regarded  as  bearing  directly  upon 
the  exercise  of  the  borrowing  power  of  the  government. 
In  Weston  v,  Charleston,  2  Pet.  449,  468,  469,  where  the 
tax,  laid  under  an  ordinance  of  the  city  council  upon 
United  States  stock  which  had  been  issued  for  loans  made 
to  the  United  States,  was  held  invalid,  the  principle  was 
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thus  stated  by  Chief  Justice  Marshall:  “  The  right  to  tax 
the  contract  to  any  extent,  when  made,  must  operate  upon 
the  power  to  borrow,  before  it  is  exercised,  and  have  a  sen¬ 
sible  influence  on  the  contract.  The  extent  of  this  in¬ 
fluence  depends  on  the  will  of  a  distinct  government.  To 
any  extent,  however  inconsiderable,  it  is  a  burden  on  the 
operations  of  government.  .  .  .  The  tax  on  govern¬ 

ment  stock  is  thought  by  this  Court  to  be  a  tax  on  the 
contract,  a  tax  on  the  power  to  borrow  money  on  the 
credit  of  the  United  States,  and  consequently,  to  be  re¬ 
pugnant  to  the  constitution.”  This  language  was  applied 
by  the  Court  in  Pollock  v.  Farmers’  Loan  &  Trust  Com¬ 
pany ,  supra, ( 157  U.  S.  at  p.  586)  in  holding  invalid  fed¬ 
eral  taxation  “  on  the  interest  ”  from  municipal  securities. 

But  it  does  not  follow,  because  a  tax  on  the  interest 
payable  on  state  and  municipal  bonds  is  a  tax  on  the 
bonds  and  therefore  forbidden,  that  the  Congress  cannot 
impose  a  non-discriminatory  excise  tax  upon  the  profits 
derived  from  the  sale  of  such  bonds.  The  sale  of  the 
bonds  by  their  owners,  after  they  have  been  issued  by 
the  State  or  municipality,  is  a  transaction  distinct  from 
the  contracts  made  by  the  government  in  the  bonds  them¬ 
selves,  and  the  profits  on  such  sales  are  in  a  different 
category  of  income  from  that  of  the  interest  payable  on 
the  bonds.  Because  the  tax  in  question  is  described  as  an 
“  income  tax  ”  and  the  profits  on  sales  are  included  in 
“  income,”  the  distinction  is  not  lost  between  the  nature 
of  a  tax  applied  to  interest  and  that  of  a  tax  applied  to 
gains  from  sales.  The  federal  income  tax  acts  cover  taxes 
of  different  sorts.  Brushaber  v.  Union  Pacific  Railroad 
Company,  240  U.  S.  1,  17;  Stanton  v.  Baltic  Mining  Com¬ 
pany,  240  U.  S.  103,  114.  The  tax  upon  interest  is  levied 
upon  the  return  which  comes  to  the  owner  of  the  security 
according  to  the  provisions  of  the  obligation  and  without 
any  further  transaction  on  his  part.  The  tax  falls  .upon 
the  owner  by  virtue  of  the  mere  fact  of  ownership,  regard- 
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less  of  use  or  disposition  of  the  security.  The  tax  upon 
profits  made  upon  purchases  and  sales  is  an  excise  upon 
the  result  of  the  combination  of  several  factors,  including 
capital  investment  and,  quite  generally,  some  measure  of 
sagacity;  the  gain  may  be  regarded  as  “  the  creation  of 
capital,  industry  and  skill.”  Tax  Commissioner  v.  Put¬ 
nam,  227  Mass.  522,  531. 

The  tax  not  being  on  the  obligations  of  the  State  or 
municipality,  or  on  the  investment  therein,  as  such,  the 
question  is  whether  the  tax  must  nevertheless  be  held  to 
be  invalid  because  sales  by  investors  are  to  be  deemed 
inseparably  connected  with  the  exercise  of  the  borrowing 
power  of  the  State.  When  the  Constitution  prohibits 
States  from  laying  duties  on  imports,  the  prohibition  not 
only  extends  to  a  tax  upon  the  act  of  importing,  but  also 
to  one  upon  the  occupation  of  the  importer  or  upon  the 
articles  imported.  A  tax  on  the  sale  of  an  article,*  im¬ 
ported  only  for  sale,  is  a  tax  on  the  article  itself.  Brown 
v.  Maryland,  12  Wheat.  419,  444.  Similarly,  with  respect 
to  federal  taxation  of  articles  exported  from  any  State, 
the  constitutional  inhibition  gives  immunity  to  the  proc¬ 
ess  of  exportation  and  to  the  transactions  and  documents 
embraced  in  that  process.  Fairbank  v.  United  States,  181 
U.  S.  283;  United  States  v.  Hvoslef,  237  U.  S.  1;  Thames 
&  Mersey  Marine  Insurance  Company  v.  United  States, 
237  U.  S.  19.  Only  on  that  construction  can  the  constitu¬ 
tional  safeguard  be  maintained.  Again,  when  the  United 
States  has  assumed  duties  with  respect  to  Indian  lands, 
a  State  cannot  impose  an  occupation  or  privilege  tax  on 
operations  conducted  in  or  upon  such  lands  by  lessees 
who  have  been  constituted  federal  instrumentalities  for 
the  purpose  of  discharging  the  Government’s  obligation, 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company  v.  Harri¬ 
son,  235  U.  S.  292,  298,  or  upon  the  leases  themselves  or 
capital  stock  representing  them,  Indian  Territory  Illumi- 
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noting  Oil  Company  v.  Oklahoma,  240  U.  S.  522,  530,  or 
upon  the  net  income  of  such  a  lessee,  Gillespie  v.  Oklar 
homa,  257  U.  S.  501,  504.  See,  also,  Jaybird  Mining 
Company  v.  Weir,  271  U.  S.  609,  612.4  These  cases  are 
not  analogous  to  the  one  under  consideration.  If  the  tax 
now  in  question  is  to  be  condemned,  it  must  be  because  of 
practical  consequences  and  not  because  purchases  and 
sales  by  private  owners  of  state  and  municipal  bonds  are  a 
part  of  the  State’s  action  in  borrowing  money.  It  would 
be  far-fetched  to  say  that  such  purchases  and  sales  ai« 
instrumentalities  of  the  State.  They  are  not  transactions 
made  directly  or  indirectly  in  behalf  of  the  State  or  in  the 
course  of  the  performance  of  any  duty  of  the  State.  Sales 
are  merely  methods  of  transferring  title  to  the  obligation, 
that  is,  the  right  to  receive  performance  of  the  promise  of 
the  State  or  municipality. 

That  a  transfer  of  government  bonds  is  not  inseparably 
connected  with  the  exercise  of  the  Government’s  borrow¬ 
ing  power  so  as  to  make  the  transfer  per  se  immune  from 
taxation  is  clearly  demonstrated  by  the  decisions  uphold¬ 
ing  non-discriminatory  taxation  laid  upon  the  transmis¬ 
sion  of  such  securities  upon  the  death  of  the  owner.  This 
Court  has  decided  that  a  State  may  lay  a  transfer  tax  upon 
a  legacy  although  it  consists  entirely  of  bonds  of  the 
United  States,  Plummer  v.  Coler,  178  U.  S.  115,  and  that 
the  Congress  may  tax  the  transfer  of  the  net  assets  of  a 
decedent’s  estate  although  municipal  bonds  are  included 
in  determining  the  net  value,  Greiner  v.  Lewellyn,  258 
U.  S.  384.  In  Plummer  v.  Coler,  supra  (p.  125),  the  tax 
of  the  State  was  sustained,  despite  the  provision  of  the 
Act  of  Congress  under  which  the  bonds  were  issued  that 
they  should  be  exempt  “  from  taxation  in  any  form  by 
or  under  State,  municipal,  or  local  authority.”  Id.,  pp.  134, 

4  Compare  McCurdy  v.  United  States,  246  U.  S.  263;  Shaw  v. 
Gibson-Zahniser  Oil  Corporation,  276  U.  S.  575,  578,  579. 
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135;  Act  of  July  14, 1870,  c.  256,  sec.  1,  16  Stat.  272;  Rev. 
Stat.,  sec.  3701;  U.  S.  C.,  Tit.  31,  sec.  742.  See,  also  Orr  v. 
Gilman,  183  U.  S.  278,  289;  Blodgett  v.  Silberman,  277 
U.  S.  1,  12,  13.  And  in  Greiner  v.  Lewellyn,  supra  (p. 
387),  the  Court  said  that  “the  estate  tax  .  .  .  like 
the  earlier  legacy  or  succession  tax,  is  a  duty  or  excise, 
and  not  a  direct  tax  like  that  on  income  from  municipal 
bonds.  Pollock  v.  Farmers’  Loan  &,  Trust  Company, 
supra.  .  .  .  Municipal  bonds  of  a  State  stand  in  this 

respect  in  no  different  position  from  money  payable  to  it. 
The  transfer  upon  death  is  taxable,  whatsoever  the  char¬ 
acter  of  the  property  transferred  and  to  whomsoever  the 
transfer  is  made.  It  follows  that  in  determining  the 
amount  of  decedent’s  net  estate  municipal  bonds  were 
properly  included.”  On  similar  grounds,  as  the  Federal 
Government  has  power  to  tax  transfers  of  property  by 
gift  inter  vivos,  Bromley  v.  McCaughn,  280  U.  S.  124, 
there  would  seem  to  be  no  question  of  its  constitutional 
authority  to  include  in  such  taxation  gifts  of  state  or 
municipal  securities. 

It  is  urged,  however,  that  a  federal  tax  on  the  profits  of 
sales  of  such  securities  should  be  deemed,  as  a  practical 
matter,  to  lay  such  a  burden  on  the  exercise  of  the  State’s 
borrowing  power  as  to  make  it  necessary  to  deny  to  the 
Federal  Government  the  constitutional  authority  to  im¬ 
pose  the  tax.  No  facts  as  to  actual  consequences  are 
brought  to  our  attention,  either  by  the  record  or  by  argu¬ 
ment,  showing  that  the  inclusion  in  the  federal  tax  of 
profits  on  sales  of  state  and  municipal  bonds  casts  any 
appreciable  burden  on  the  States’  borrowing  power.  We 
are  left  to  the  inadequate  guidance  of  judicial  notice.  It 
may  be  considered  to  be  a  matter  of  common  knowledge 
that  the  bonds  of  States  and  their  municipalities  are  for 
the  most  part  purchased  for  investment.  But  while,  in 
the  language  of  the  tax  act  regarding  deductions  for  losses, 
the  purchase  of  municipal  bonds  for  investment,  as  in  the 
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case  of  other  investments,  may  be  regarded  as  “  entered 
into  for  profit  ”  as  distinguished  from  mere  personal  use, 
it  may  be  doubted  whether  the  prospect  on  the  part  of  the 
ordinary  investor  of  obtaining  profit  on  the  resale  of  such 
obligations  is  so  important  an  element  in  inducing  their 
acquisition  that  a  federal  tax  laid  on  such  profits,  in  com¬ 
mon  with  profits  derived  from  the  sales  of  pther  property, 
constitutes  any  substantial  interference  with  the  functions 
of  state  governments.  While  the  tax  is  laid  on  gains, 
there  is  also  a  deduction  for  losses  on  sales,  and  whether 
investors  in  such  securities  would  consider  it  an  advantage 
if  both  provisions  were  eliminated  is  a  matter  of  mere 
speculation. ,  It  must  be  remembered  that  we  are  dealing, 
not  with  any  express  constitutional  restriction,  but  only 
with  an  asserted  implication.  The  constitutional  provi¬ 
sions  authorizing  the  Congress  to  lay  taxes  (Article  I, 
Section  8;  Sixteenth  Amendment)  are  certainly  broad 
enough  to  cover  the  tax  in  question,  and  before  we  can 
restrict  their  application  upon  the  ground  of  a  burden  cast 
upon  the  State’s  borrowing  power,  where  the  tax  is  not  laid 
upon  the  contracts  made  by  the  State  in  the  exercise  of 
that  power,  or  upon  the  amounts  payable  thereunder,  but 
is  laid  upon  the  result  of  distinct  transactions  by  private 
owners,  it  must  clearly  appear  that  a  substantial  burden 
upon  the  borrowing  power  of  the  State  would  actually  be 
imposed.  But  we  have  nothing  but  assertion  and  con¬ 
jecture.  The  assertion  might  as  easily  be  made  as  to  the 
necessity  of  the  complete  immunity  of  such  securities  from 
federal  taxation  in  the  case  of  estate  taxes,  and,  if  mere 
conjecture  were  sufficient  as  to  the  possibility  of  a  burden 
being  cast  by  the  tax  on  the  essential  authority  of  the 
State,  it  could  be  as  readily  .entertained  in  the  one  case  as 
in  the  other.  Indeed,  the  existence  of  the  illegal  burden 
might  be  more  easily  assumed  in  the  case  of  the  estate 
tax,  where  the  entire  value  of  the  securities,  and  not 
merely  gains  on  sales,  are  taken  into  the  reckoning  in 
determining  the  amount  of  the  tax. 
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There  is,  however,  an  outstanding  fact,  more  important 
than  any  possible  conjecture.  That  fact  is  found  in  uni¬ 
form  and  long-established  practice.  This  practice  clearly 
indicates  that  neither  the  Federal  Government  nor  the 
States  have  found  a  tax  on  the  profits  of  the  sales  of  their 
securities  to  be  a  burden  on  their  power  to  borrow  money. 
So  far  as  we  are  advised,  the  Federal  Government  has  not 
at  any  time  deemed  it  to  be  necessary  to  exempt  from 
taxation  the  profits  realized  by  owners  on  the  sale  of  its 
obligations,  with,  the  exception,  recently  made,  of  short¬ 
term  Treasury  bills  issued  on  a  discount  basis  and  payable 
without  interest.5  Such  profits  are  included  in  the  general 

5  In  Gray  v.  Darlington,  15  Wall.  63,  where  the  question  related  to 
the  federal  tax  under  the  Act  of  March  2,  1867,  14  Stat.  477,  478,' 
upon  the  profits  on  the  sale  of  bonds  of  the  United  States,  the  poi.  t 
of  the  decision  was  that  the  statute  applied  only  to  annual  “gains, 
profits  and  income  ”  and  did  not  extend  to  the  increase  in  value  of 
the  bonds  which  had  taken  place  in  several  prior  years  and  was  real* 
ized  in  the  preceding  year.  But  it  was  not  questioned  that  annual 
gains  or  profits  on  the  sale  of  government  bonds  were  taxed  by  the 
Act.  See  Hays  v.  Gauley  Mountain  Coal  Co.,  247  U.  S.  189,  191. 

In  0.  D.  729,  Cumulative  Bulletin  No.  3,  July-December,  1920, 
pp.  123,  124,  the  Treasury  Department  ruled:  “  In  the  case  of  Treas¬ 
ury  certificates  of  indebtedness  which  are  offered  by  the  Govern¬ 
ment  at  par  and  accrued  interest  and  not  at  a  discount,  only  the 
coupon  interest  can  be  considered  exempt  from  normal  tax,  and  from 
surtax  to  the  extent  provided  by  the  act  approved  September  24, 
1917.  Where  such  certificates  are  subsequently  purchased  at  a  dis¬ 
count,  the  difference  between  the  purchase  price  and  the  par  value  of 
the  certificates  received  at  maturity  is  profit  subject  to  both  normal 
tax  and  surtax.  The  subscriber  for  Treasury  certificates  who  sells 
them  at  a  discount  sustains  a  deductible  loss,  which  is  the  difference 
between  the  par  value  of  the  certificates  and  the  selling  price.  Any 
gain  or  loss  on  the  sale  of  Treasury  certificates  of  indebtedness  prior  to 
maturity  should  be  determined  in  accordance  with  section  202  of  the 
Revenue  Act  of  1918.” 

In  the  71st  Congress,  1st  session,  an  amendment  was  proposed  to 
section  5  of  the  Second  Liberty  Bond  Act  as  amended  (40  Stat.  290, 
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phrase  “  gains,  profits  and  income  ”  from  “  sales,  or  deal¬ 
ings  in  property,”  in  the  Act  under  consideration.  And 
we  understand  that  under  all  federal  income  tax  acts, 
these  or  similar  words  have  been  construed  invariably  by 
the  administrative  authorities  as  including  profits  derived 
from  the  sale  of  state  and  municipal  bonds.  The  present 
case  appears  to  be  the  first  in  which  the  tax  in  this  respect 
has  been  assailed.  No  State  has  ever  appeared  at  the  Bar 
of  this  Court  to  complain  of  this  federal  tax,  and  it  is  not 
without  significance  that  in  the  present  instance  the 

U.  S.  C.,  Tit.  31,  §  754),  providing  for  the  issue  of  Treasury  bills  “  on 
a  discount  basis  and  payable  at  maturity  without  interest  ”  and  that 
[subdivision  (b)]  all  certificates  of  indebtedness  and  treasury  bills 
issued  thereunder  “both  as  to  principal  and  interest,  and  any 
gain  from,  the  sale  or  other  disposition  thereof  shall  be  ex¬ 
empt  from  all  taxation  (except  estate  or  inheritance  taxes)  now  or 
hereafter  imposed  by  the  United  States,  or  by  any  local  taxing 
authority;  and  no  loss  from  the  sale  or  other  disposition  thereof  shall 
be  allowed  as  a  deduction,  or  otherwise  recognized,  for  the  purposes  of 
any  tax  now  or  hereafter  imposed  by  the  United  States  or  any  of  its 
possessions.”  H.  R.  1648,  71st  Cong.,  1st  sess.  The  committee  re¬ 
ports  in  the  Senate  and  House  of  Representatives  state  that  the 
amendment,  in  relation  tq  both  certificates  of  indebtedness  and  the 
new  Treasury  bills,  “  provides  that  gain  from  the  sale  of  either  shall 
be  tax  exempt,  with  the  necessary  supplementary  provision  that  any 
loss  shall  not  be  recognized.  Inasmuch  as  these  are  short-term  obli¬ 
gations,  any  advance  in  price  will  as  a  practical  matter  represent 
nothing  more  than  interest.”  71st  Cong.,  1st  sess.,  H.  R.  Rep.  No. 
13,  Sen.  Rep.  No.  9.  The  words  above  italicized  were,  however, 
omitted  in  the  act  as  passed.  Act  of  June  17,  1929,  c.  26,  46  Stat. 
19,  20.  By  Act  of  June  7,  1930  (c.  512,  46  Stat.  775),  a  similar  pro¬ 
vision  as  to  tax  on  profits  on  sales,  but  limited  to  the  short-term 
Treasury  bills  issued  at  a  discount,  was  enacted.  The  committee 
report  in  the  House  of  Representatives  stated  that  the  reason  for 
this  enactment  was  found  in  the  special  nature  of  such  Treasury  bills. 
71st  Cong.,  2d  sess.,  H.  R.  Rep.  Nos.  1609  and  1759.  Aside  from 
these  Treasury  bills,  the  federal  tax  on  profits  on  sales  of  federal 
securities  has  not  been  changed. 
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States  of  New  York  and  Massachusetts  do  appear  here 
as  amid  curiae  in  defense  of  the  tax.0 

The  history  of  income  tax  legislation  is  persuasive,  if 
not  controlling,  upon  the  question  of  practical  effect. 
Plummer  v.  Coler,  supra,  (pp.  137, 138).  Before  the  power 
of  the  Congress  to  lay  the  excise  tax  in  question  can  be 
denied  in  the  view  that  it  imposes  a  burden  upon  the 
States’  borrowing  power,  it  must  appear  that  the  burden 
is  real,  not  imaginary;  substantial,  not  negligible.  We 
find  no  basis  for  that  conclusion,  nor  any  warrant  for 
implying  a  constitutional  restriction  to  defeat  the  tax. 

Judgment  reversed. 

URAVIC,  ADMINISTRATRIX,  v.  F.  JARKA 
COMPANY,  INCORPORATED,  et  al. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  NEW  YORK. 

No.  32.  Argued  December  8,  1930. — Decided  January  5,  1931. 

Section  33  of  the  Merchant  Marine  Act,  which,  in  connection  with 

the  Employers’  Liability  Act,  gives  an  action  at  common  law  to 

6  Undoubtedly  each  of  these  States  has  in  view  the  circumstance 
that  it  subjects  to  its  own  income  taxation  the  gains  derived  from 
the  sale  of  federal  securities,  and  it  does  not  desire,  in  the  absence 
of  an  applicable  legislative  restriction,  to  be  deprived  of  that  source 
of  revenue  as  a  corollary  of  a  decision  against  the  power  of  the  Federal 
Government  to  tax  the  gains  derived  from  the  sale  of  state  securities. 
The  State  of  New  York  disavows  any  claim  that  “  the  tax  in  ques¬ 
tion  has  any  appreciable  tendency  to  burden  its  fiscal  operations  ”  or 
those  of  its  municipalities.  The  State  of  Massachusetts  contends 
that:  “  1.  The  non-discriminatory  taxation  of  all  gains  derived  from 
the  use  of  business  knowledge  and  of  human  ingenuity  in  dealings 
in  intangible  property  can  have  no  material  effect  to  impair  the 
ability  of  a  government  to  issue  its  bonds  and  obligations,  even  if 
gains  from  the  sale  of  such  bonds  are  subjected  to  the  tax.  2.  The 
history  of  the  exemption  of  state  instrumentalities  from  Federal 
taxation  and  of  the  exemption  of  Federal  instrumentalities  from  state 
taxation  reveals  that  the  doctrine  of  exemption  has  protected  gov¬ 
ernmental  obligations  only  from  taxation  of  the  principal  amount  of 
such  obligations  and  of  the  stated  interest  upon  such  obligations.” 
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the  personal  representative  of  any  “  seaman  ”  suffering  death  from 
injuries  received  in  the  course  of  his  employment,  even  where  such 
injuries  are  due  to  the  negligence  of  a  fellow  servant,  extends  to 
the  case  of  an  American  stevedore  while  engaged  in  unloading,  in 
American  waters,  a  private  foreign  ship.  P.  237. 

252  N.  Y.  530,  reversed. 

Certiorari,  281'  U.  S.  708,  to  review  a  judgment  of  the 
Supreme  Court  of  New  York,  entered  on  remittitur  from 
the  Court  of  Appeals.  The  judgment  affirmed  the  dis¬ 
missal  of  the  complaint  in  a  death  action  brought  against 
the  Jarka  Company,  an  American  stevedoring  company, 
by  the  Administratrix. 

Mr.  Raymond  Parmer,  with  whom  Mr.  Vernon  Sims 
Jones  was  on  the  brief,  for  petitioner. 

Neither  the  Merchant  Marine  Act  itself  nor  the  deci¬ 
sions  of  this  Court  which  interpret  it  indicate  that  the 
right  of  a  longshoreman  to  recover  against  his  employer  is 
dependent  on  the  registry  of  the  vessel  on  which  the  acci¬ 
dent  takes  place.  International  Stevedoring  Co.  v.  Hav- 
erty,  272  U.  S.  50;  Panama  R.  Co.  v.  Johnson,  264 
U.  S.  375;  Raolaslavic  v.  New  York  Central  R.  Co.,  245 
N.  Y.  91. 

Section” 33  of  the  Act  is  designed  to  affect  the  relation¬ 
ship  of  employer  and  employee.  It  does  not  affect  vessels 
as  such. 

If  the  Act  does  not  apply  to  the  members  of  the  crew 
of  a  foreign  vessel,  it  is  because  Congress  did  not  intend, 
to  legislate  with  regard  to  a  relationship  of  master  and 
servant  which  is  based  on  a  contract  of  employment  or¬ 
dinarily  made  under  the  laws  of  a  foreign  country  and 
which  exists  within  the  United  States  only  transiently. 
Cf.  Stratheam  S.  S.  Co.  v.  Dillon,  252  U.  S.  348;  Sand¬ 
berg  v.  McDonald,  248  U.  S.  185. 

But,  with  regard  to  American  longshoremen,  whose 
contracts  of  employment  are  made  and  whose  work  is 
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performed  only  in  the  United  States,  there  arises  no  prob¬ 
lem  involving  foreign  interests  if  the  statute  is  applied  to 
them  as  a  class  whether  they  are  working  on  vessels  of 
United  States  or  foreign  registry.  Patterson  v.  Bark 
Eudora,  190  U.  S.  169;  Resigno  v.  F.  Jarka  Co.,  248  N.  Y . 
225,  240. 

The  weight  of  authority  in  the  inferior  courts  is  that 
§  33  is  applicable.  Zarowitch  v.  F.  Jarka  Co.,  21  F.  (2d) 
187;  Mahoney  v.  International  Elevating  Co.,  23  F.  (2d) 
130;  Williams  v.  Oceanic  Stevedoring  Co.,  27  F.  (2d)  905; 
Peterson  v.  Independent  Stevedore  Co.,  37  F.  (2d)  615; 
McGinn  v.  North  Coast  Stevedoring  Co.,  149  Wash.  1; 
Schotis  v.  North  Coast  Stevedoring  Co.,  1928  A.  M.  C. 
616;  Ranstrom  v.  International  Stevedoring  Co.,  152 
Wash.  332. 

Mr.  Ernie  Adamson  for  respondents. 

The  Act  does  not  apply.  Whenever  any  provision  was 
to  apply  to  foreign  vessels,  it  was  made  so  expressly. 
Jackson  v.  Archimedes,  275  U.  S.  463;  American  Banana 
Co.  v.  United  Fruit  Co.,  213  U.  S.  347,  357 ;  Plamals  v. 
Pinar  del  Rio,  16  F.  (2d)  985;  The  Navarino,  7  F.  (2d) 
743;  The  Seirstad,  27  F.  (2d)  982.  \. 

Had  Congress  intended  so  to  apply  the  Act,  it  would  not 
have  left  so  important  a  regulation  to  be  gathered  by 
implication.  Sandberg  v.  McDonald,  248  U.  S.  185.  See 
Nogueira  v.  New  York,  N.  H.  &  H.  R.  Co.,  281  U.  S.  128. 

If  a  longshoreman  becomes  a  seaman  because  he  does 
the  work  formerly  done  by  members  of  the  crew,  Interna¬ 
tional  Stevedoring  Co.  v.  Haverty,  272  U.  S.  50,  there  can 
be  no  doubt  that  §  33,  like  §  20  of  the  Act  of  1915,  must 
be  limited  to  seamen  at  work  upon  domestic. vessels. 

The  words  “  any  seaman  ”  mean,  as  is  defined  in  Rev. 
Stat.,  §  4612,  “  seamen  employed  upon  a  vessel  belonging 
to  a  citizen  of  the  United  States.” 

The  question  is  not  one  of  the  relationship  of  employer 
and  employee.  The  locus  in  quo  controls.  Industrial 
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Commission  v.  Nordenholt  Corp.,  259  U.  S.  50;  Nogueira 
v.  New  York,  N.  H.  &  U.  R.  Co.,  supra. 

The  weight  of  authority  is  that  §  33 'is  inapplicable  in 
the  case  of  a  longshoreman  injured  or  killed  on  a  foreign 
vessel  lying  in  domestic  waters.  Plamals  v.  Pinar  del 
Rio,  16  F.  (2d)  984,  affirmed  on  other  grounds,  277  U.  S. 
151;  Rainey  v.  New  York  <fc  P.  S.  Co.,  216  Fed.  449;  The 
Navarino,  7  F.  (2d)  743;  The  Falco,  20  F.  (2d)  362,  364; 
The  Seirstad,  27  F.  (2d)  982;  Resigno  v.  Jarka,  248  N.  Y. 
225;  Clark  v.  Montezuma,  217  App.  Div.  172. 

Conversely,  an  American  seaman  on  an  American  ship 
is  entitled  to  the  benefits  of  American  law,  even  if  injured 
in  foreign  waters.  Thompson  Towing  &  W.  Assb.  v. 
McGregor,  207  Fed.  209;  Rainey  v.  New  York  &  P.  S. 
Co.,  216  Fed.  449;  Pallon  Tulley  T.  Co.  v.  Turner,  269 
Fed.  334;  Panama  Co.  v.  Johnson,  289  Fed.  964;  Wenzler 
v.  Robin  L.  S.  S.  Co.,  277  Fed.  812. 

Mr.  George  deForest  Lord,  by  special  leave  of  Court, 
filed  a  brief  on  behalf  of  The  Cunard  Steam  Ship  Com¬ 
pany,  Limited,  as  amicus  curiae. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  is  .an  action  that  was  brought  in  a  court  of  the 
State  of  New  York  and  tried  before  a  jury.  At  the  close 
of  the  plaintiff’s  case  the  complaint  was  dismissed  upon 
the  merits  and  the  decision  was  affirmed  by  the  Court  of 
Appeals,  252  N.  Y.  530,  on  the  authority  of  Resigno  v. 
F.  Jarka  Co.,  248  N.  Y.  225.  A  writ  of  certiorari  was 
granted  by  this  Court,  281  U.  S.  708,  because  there  is  in¬ 
volved  an  important  question  as  to  the  applicability  of 
the  Jones  Act  of  1915,  c.  153,  as  amended  by  the  Act  of 
June  5,  1920,  c.  250,  §  33,  41  Stat.  988,  1007;  U.  S.  Code, 

The  action  was  for  causing  the  death  of  the  plaintiffs 
intestate,  Anton  Uravic,  an  American  citizen,  employed 
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in  work  as  a  stevedore  by  the  F.  Jarka  Company,  a  Dela¬ 
ware  corporation.  The  suit  against  the  other  defendant- 
named  was  discontinued.  At  the  time  of  receiving  the 
injury  that  caused  his  death,  July  13,  1926,  Uravic  was 
helping  to  unload  a  vessel  flying  the  German  flag,  in  the 
harbor  of  New  York.  He  was  on  the  vessel  at  the  time 
and  we  are  to  take  it  that  he  was  hurt  by  the  negligence 
of  a  fellow  servant.  That  fact  was  no  defence  if  the 
above-mentioned  §  33  governed,  because  it  is  not  one  in 
the  case  of  railway  employees;  Act  of  April  22,  1908,  c. 
149,  §  1,  35  Stat.  65;  U.  S.  Code,  Tit.  45,  §  51;  and  this 
§  33,  giving  an  action  at  common  law  to  the  personal  rep¬ 
resentative  of  any  seaman  suffering  death  in  the  course  of 
his  employment,  makes  applicable  all  statutes  of  the 
United  States  conferring  or  regulating  such  right  of  action 
in  the  case  of  railway  employees.  It  is  decided  that  steve¬ 
dores  come  within  the  benefits  conferred  by  §  33.  Inter¬ 
national  Stevedoring  Co.  v.  Haverty,  272  U.  S.  50.  But 
the  question  is  raised  whether  the  statute  applies  to  a 
stevedore  working  on  a  vessel  that  we  assume  to  have 
been  German,  since  she  flew  the  German  flag. 

The  language  of  the  statute  is  general.  The  right  is 
given  to  “  any  seaman,”  including,  as  we  have  said,  steve¬ 
dores.  The  jurisdiction  and  the  authority  of  Congress 
to  deal  with  the  matter  are  unquestionable  and  unques¬ 
tioned.  Canard  Steamship  Co.  v.  Mellon ,  262  U.  S.  100, 
124,  et  seq.  The  conduct  regulated  is  of  universal  con¬ 
cern.  The  rights  of  a  citizen  within  the  territorial  limits 
of  the  country  are  more  extensively  determined  by  the 
scope  of  actions  for  torts  than  even  by  the  law  of  crimes. 
There  is  strong  reason  for  giving  the  same  protection  to 
the  person  of  those  who  work  in  our  harbors  when  they 
are  working  upon  a  German  ship  that  they  would  receive 
when  working  upon  an  American  ship  in  the  next  dock, 
as  is  especially  obvious  in  the  case  of  stevedores  who  may 
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be  employed  in  unloading  vessels  of  half  a  dozen  different 
flags  in  turn. 

But  it  is  said  that  stevedores  only  get  their  rights  by  a 
somewhat  artificial  extension  of  the  word  “  seaman,”  and 
it  is  argued  that  a  seaman  upon  a  German  vessel  clearly 
would  not  be  given  the  rights  claimed.  It  is  said  that  the 
word  is  defined  by  R.  S.  §  4612,  U.  S.  Code,  Tit.  46,  §  713. 
But  that  section  merely  provides  that  for  the  purposes  of 
the  chapter  “  seaman  ”  shall  include  persons  who  other¬ 
wise  might  be  deemed  not  to  be  seamen.  It  is  directed  to 
extension  not  to  restriction,  as  remarked  by  Judge  Crane 
in  Resigno  v.  F.  Jarka  Co.,  248  N.  Y.  225,  242.  Then  it 
is  argued  that  the  grant  of  jurisdiction  to  the  Court  of  the 
District  in  which  the  defendant  employer  resides  or  has 
his  principal  office,  without  granting  a  proceeding  in  rent 
in  the  case  of  tramp  steamers  from  abroad,  shows  that 
seamen  on  a  foreign  vessel  were  not  contemplated.  But 
the  question  is  not  whether  they  were  thought  of  for  the 
purpose  of  inclusion,  but  whether  they  were  intentionally 
excluded  from  a  description  that  on  its  face  includes  them. 
The  express  mention  of  them  in  sections  as  to  the  pay¬ 
ment  of  wages  does  not  help  the  respondent  since  that  is 
a  domestic  matter  of  contract  that,  unless  mentioned, 
might  be  left  to  the  parties  concerned.  See  Jackson  v. 
S.  S.  Archimedes,  275  U.  S.  463,  467. 

Perhaps  it  would  be  a  sufficient  answer  to  the  objec¬ 
tions  that,  while  the  §  33  is  construed  to  give  the  rights 
of  seamen  to  stevedores,  it  does  not  say  or  mean  that 
stevedores  are  to  be  regarded  as  seamen  on  the  particular 
vessel  upon  which  for  the  moment  they  happen  to  be  at 
work.  They  simply  are  given  the  rights  of  seamen  and, 
as  they  are  American  workmen,  they  have  the  rights  of 
American  seamen  as  well  on  German  as  on  American  ships. 

But  we  may  go  further.  Here  we  are  dealing  with  the 
conduct  of  persons  within  the  jurisdiction  affecting  the 


240 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.S. 

safety  of  other  persons  within  it.  If  the  rule  is  wise  there 
is  no  reason  why  it  should  not  be  universal.  Wise  or  not, 
it  is  law  and  the  question  is  why  general  words  should  not 
be  generally  applied.  What  would  be  the  alternative? 
Hardly  that  the  German  law  should  be  adopted.  It  al¬ 
ways  is  the  law  of  the  United  States  that  governs  within 
the  jurisdiction  of  the  United  States,  even  when  for  some 
special  occasion  this  country  adopts  a  foreign  law  as  its 
own.  The  Exchange ,  7  Cranch  115,  136.  The  Lottar 
wanna,  21  Wall.  558,  571,  572.  The  Western  Maid,  257 
U.  S.  419,  432.  Canard  S.  S.  Co.  v.  Mellon,  262  U.  S.  100, 
124.  There  hardly  seems  to  be  a  reason  why  it  should 
adopt  a  different  rule  for  people  subject  to  its  authority 
because  they  are  upon  a  private  vessel  registered  abroad. 
They  are  not  within  the  exception  as  to  public  armed  ves¬ 
sels  of  a  foreign  sovereign,  whatever  its  extent.  The  Ex¬ 
change,  7  Cranch  115,  143.  Crimes  committed  upon  such 
private  vessels  may  be  punished  by  the  territorial  juris¬ 
diction.  Wildenhus’s  Case,  120  U.  S.  1.  Patterson  v. 
Bark  Eudora,  190  U.  S.  169,  177.  We  see  no  reason  for 
limiting  the  liability  for  torts  committed  there,  when  they 
go  beyond  the  scope  of  discipline  and  private  matters 
that  do  not  interest  the  territorial  power.  But  in  these 
latter  cases  the  local  authority  might  abstain  from  inter¬ 
fering  simply  because  it  did  not  care  to  interfere.  It 
would  be  extraordinary  to  apply  German  law  to  Amer¬ 
icans  momentarily  on  board  of  a  private  German  ship  in 
New  York. 

At  the  argument  it  was  suggested  that  the  case  should 
be  governed  by  the  general  maritime  law.  This  means, 
as  we  have  indicated,  by  the  law  of  the  United  States, 
with  the  provisions  of  §  33  left  out.  It  is  assumed  that  by 
the  law,  so  qualified,  a  master  would  not  be  liable  to  a 
servant  for  an  injury  caused  by  the  negligence  of  a  fellow 
-ervant.  But  that  doctrine  is  of  relatively  recent  appear- 
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ance  in  admiralty,  following  the  common  law.  The  City 
of  Alexandria,  17  Fed.  Rep.  390.  And,  as  we  believe,  it 
was  introduced  into  the  common  law  almost  within  the 
memory  of  men  still  living,  upon  a  principle  of  policy. 
Labatt,  Master  &  Servant,  §§  471,  et  seq,,  §  484;  2d  ed. 
§§  1394,  1408.  It  would  be  somewhat  hard  to  maintain 
that  principle  as  still  the  policy  of  the  law  in  this  case 
after  the  doctrine  has  been  abolished  for  railroad  em¬ 
ployees  and  seamen.  See  International  Stevedoring  Co. 
v.  Haverty,  272  U.  S.  50,  52. 

If  it  should  appear  that,  by  valid  contract  or  special 
circumstances,  seamen  on  a  foreign  ship  should  not  be 
protected  by  the  statute,  it  will  be  time  enough  to  con¬ 
sider  the  exception  when  it  is  presented.  But  the  purport 
of  the  words  is  plain  and  there  is  no  reason  to  deny  steve¬ 
dores  the  benefit  of  them,  even  if  exceptions  to  the  rule 
for  seamen  may  be  found  upon  peculiar  facts. 

Judgment  reversed. 


MEMPHIS  &  CHARLESTON  RAILWAY  COMPANY 

V.  PACE  ET  AL. 

APPEAL  FROM  THE  SUPREME  COURT  OF  MISSISSIPPI. 

No.  8.  Argued  March  5,  1930.  Reargued  October  29,  1930. — 
Decided  January  5,  1931. 

1.  Mississippi  road  tax  sustained  as  applied  to  a  railroad  company 
having  part  of  its  line  and  other  property  within  the  road  district. 
Pp.  245,  249. 

2.  Whether  a  tax  for  the  construction  of  roads  shall  be  state-wide 
or  be  confined  to  the  county  or  local  district  wherein  the  improve¬ 
ment  is  made,  and  whether  it  shall  be  laid  generally  on  all  property, 
or  all  real  property,  within  the  taxing  unit,  or  only  on  real  property 
specially  benefited,  are  matters  within  the  discretion  of  the  State 
which  are  not  controlled  by  either  the  due  process  clause  or  the 
equal  protection  clause  of  the  Fourteenth  Amendment.  P.  245. 
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3.  But,  however  the  tax  may  be  laid,  if  it  be  palpably  arbitrary,  and 
therefore  a  plain  abuse  of  power,  it  falls  within  the  condemnation 
of  the  due  process  clause;  and  if  it  be  manifestly  'and  unreasonably 
discriminatory,  it  falls  within  the  condemnation  of  the  equal  pro¬ 
tection  clause.  P.  246. 

4.  Where  the  tax  is  laid  generally  on  all  property,  or  all  real  property, 
within  the  taxing  unit,  it  does  not  become  arbitrary  or  discrimina¬ 
tory  merely  because  it  is  spread  over  such  property  on  an  ad 
valorem  basis;  nor  where  the  tax  is  thus  general  and  ad  valorem 
does  its  validity  depend  upon  the  receipt  of  some  special  benefit 
as  distinguished  from  the  general  benefit  to  the  community.  P.  246. 

154  Miss.  536,  affirmed. 

Appeal  from  a  judgment  affirming  the  dismissal  of  a 
bill  to  enjoin  the  collection  of  a  tax  which  was  to  be 
applied  in  making  a  payment  on  bonds  issued  by  a  road 
district. 

\j  , 

V.  ’.  ,  •  ... 

Mr.  John  B.  Hyde,  with  whom  Messrs.  S.  R.  Prince, 
L.  E.  Jeffries,  and  Ely  B.  Mitchell  were  on  the  brief,  for 
appellant. 

Messrs.  W.  W.  Magruder  and  Benjamin  H.  Charles, 
with  whom  Mr.  James  A.  Cunningham  was  on  the  brief, 
for  appellees. 

Messrs.  George  T.  Mitchell,  Attorney  General  of  Mis¬ 
sissippi,  and  J.  A.  Lauderdale,  Assistant  Attorney  Gen¬ 
eral,  by  special  leave  of  Court,  filed  a  ty-ief  on  behalf  of 
the  State  of  Mississippi,  as  amicus  curiae 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  Court. 

By  a  suit  in  equity  brought  in  the  chancery  court  of 
Tishomingo  County,  Mississippi,  the  appellant  sought  an 
injunction  forbidding  the  collection  of  a  tax  levied  to 
make  a  partial  payment  upon  bonds  of  the  Oldham  road 
district  in  that  county.  Among  other  grounds  for  such 
relief  the  bill  assailed  the  state  statutes  underlying  the 
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existence  of  the  district  and  the  levy  of  the  tax  as  being 
invalid  under  the  due  process  and  equal  protection  clauses 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States.  After  answer  and  a  hearing  the  chancery 
court  entered  a  decree  for  the  defendants,  which  the  Su¬ 
preme  Court  of  the  State  affirmed.  154  Miss.  536.  An 
appeal  brings  the  case  here. 

The  road  district  was  created,  and  commissioners  there¬ 
for  were  appointed,  by  the  board  of  supervisors  of  the 
county  in  February,  1926,  under  chapter  277  of  the  state 
laws  of  1920.  With  an  approving  vote  of  the  district’s 
electors,  and  at  the  request  of  the  commissioners,  the 
board  of  supervisors  then  issued  and  sold  bonds  of  the 
district  in  the  sum  of  $6,500  to  provide  money  for  the 
construction  and  maintenance  of  public  roads  in  the  dis¬ 
trict — the  particular  roads  to  be  determined  later  on  as 
provided  in  section  5  of  chapter  277. 

*  At  this  stage  of  the  proceedings  the  state  legislature, 
desiring  to  put  at  rest  any  question  respecting  the  valid¬ 
ity  of  the  creation  of  the  district  and  the  issue  of  the  bonds, 
passed  two  acts  confirming  both.  One  of  these  acts  took 
effect  on  March  11,  1926,  and  the  other  four  days  later. 
The  first,  being  chapter  1080  of  the  local  laws  of  that  year, 
applied  to  this  district  alone.  The  second,  being  chapter 
278  of  the  general  laws  of  that  year,  applied  broadly  to 
all  districts  in  the  situation  of  this  one,  and  to  others.  . 

After  the  enactment  of  the  confirmatory  measures  the 
commissioners,  with  the  approval  of  the  board  of  super¬ 
visors,  designated  two  roads — one  branching  from  the 
other — as  the  ones  to  be  constructed  and  maintained  out 
of  the  proceeds  of  the  bonds;  and  in  due  course  the  work 
of  construction  was  begun  and  carried  to  completion. 

In  November,  1926,  the  board  of  supervisors,  at  the 
request  of  the  commissioners,  levied  on  all  taxable  prop¬ 
erty,  real  and  personal,  within  the  district  an  ad  valorem 
tax  to  meet  the  first  instalment  of  interest  and  principal 
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upon  the  bonds,  that  instalment  being  payable  in  the  fol¬ 
lowing  February.  The  tax  was  four- tenths,  of  one  per  cent 
of  the  assessed  value  of  the  property  as  fixed  for  state 
and  county  taxes.  The  amount  so  charged1  on  the  appel¬ 
lant’s  property  was  about  $450,  and  this  is  the  tax  against 
which  the  suit  is  directed. 

The  Supreme  Court  of  the  State  in  the  decision  under 
review  holds  that  the  creation  of  the  road  district,  the 
issue  of  the  bonds  and  the  levy  of  the  tax  were  all  valid 
under  the  state  constitution  and  the  acts  before  cited; 
that  the  board  of  supervisors  in  creating  the  district  acted 
in  a  legislative  capacity,  they  being  invested  by  the  con¬ 
stitution  and  statutes  of  the  State  with  discretion  to  cre¬ 
ate  the  district,  or  refuse  to  create  it,  according  to  their 
judgment  of  the  best  interests  of  all  concerned;  and  that 
the  two  confirmatory  acts  were  valid  under  the  state  con¬ 
stitution  and  operated  to  make  the  district  a  legislatively 
created  district  if  it  was  not  such  before.  These  were  all 
questions  of  state  law,  and  their  decision  by  that  court  is 
controlling  here. 

Counsel  for  the  appellant  so  understand  the  situation, 
for  in  their  last  brief  they  say  “  that  it  [appellant]  and 
this  Court  are  bound  by  the  decision  of  the  State’s  highest 
court  relating  to  the  state  constitution  and  state  statutes 
and  that  it  is  no  longer  possible  here  for  appellant  to  con¬ 
tend  that  the  district  was  invalidly  organized  or  that  the 
special  validating  act  approved  as  constitutional  under 
the  constitution  of  Mississippi  did  not  serve  to  place  the 
Oldham  road  district  in-  the  class  of  legislatively  created 
districts.”  And  also  that  “  the  Supreme  Court  of  Missis¬ 
sippi  in  the  decision  below  expressly  held  that  .the  board 
of  supervisors  of  a  Mississippi  county  was  vested  with 
authority  to  deny  the  petition  to  create  the  district.  Dis¬ 
tricts  thus  created,  within  the  discretion  of  the  board  of 
supervisors,  are,  therefore,  under  this  decision,  equivalent 
to  legislatively  created  districts,  and  hence  a  taxpayer 
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whose  property  is  included  therein  is  not  entitled  to  notice 
and  hearing  within  the  doctrine  aforesaid  of  Browning  v. 
Hooper,  [269  U.  S.  396].” 

The  only  question  presented  in  the  Supreme  Court  of 
the  State  which  is  open  here  is  whether  the  act  of  1920 
and  the  confirmatory  acts  of  1926,  as  construed  and  ap¬ 
plied  in  this  case,  are  invalid  as  authorizing  the  imposition 
of  a  tax  which  is  so  palpably  arbitrary  and  unreasonably 
discriminatory  that  it  offends  the  due  process  and  equal 
protection  clauses  of  the  Fourteenth  Amendment. 

On  the  part  of  the  appellant  the  tax  is  said  to  be  thus 
objectionable,  because  it  is  imposed  to  pay  for  local  road 
improvements  and  is  not  apportioned  according  to  bene¬ 
fits  but  is  laid  upon  all  the  property,  real  and  personal, 
within  the  district  on  an  ad  valorem  basis;  because  the 
property  of  the  appellant,  and  particularly  its  personal 
property,  receives  no  benefit  from  the  improvements ;  and 
because,  even  if  there  be  some  benefit  to  the  appellant’s 
property,  the  tax  laid  thereon  is  disproportionate  to  the 
benefit  and  to  the  tax  laid  on  other  property. 

The  construction  and  maintenance  of  serviceable  roads 
in  any  community  is  a  matter  in  which  the  whole  com¬ 
munity  has  an  interest  and  is  a  typical  public  purpose 
for  which  property  may  be  taxed  by  the  State.  Missouri 
Pacific  R.  R.  Co.  v.  Crawford  Road  District,  266  U.  S.  187, 
190.  Whether  the  tax  shall  be  state  wide  or  confined  to 
the  county  or  local  district  wherein  the  improvement  is 
made,  and  whether  it  shall  be  laid  generally  on  all  prop¬ 
erty  or  all  real  property  within  the  taxing  unit,  or  shall 
be  laid  only  on  real  property  specially  benefited,  are  mat¬ 
ters  which  rest  in  the  discretion  of  the  State,  and  are  not 
controlled  by  either  the  due  process  or  the  equal  protec¬ 
tion  clause  of  the  Fourteenth  Amendment.  County  of 
Mobile  v.  Kimball,  102  U.  S.  691,  703;  Spencer  v.  Mer¬ 
chant,  125  U.  S.  345,  355-356;  Houck  v.  Little  River  Dis¬ 
trict,  239  U.  S.  254,  262,  265;  Valley  Farms  Co.  v.  West- 
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Chester ,  261  U.  S.  155;  Missouri  Pacific  R.  R.  Co.  v. 
Crawford  Road  District,  supra;  Kansas  City  Southern 
Ry.  Co.  v.  Road  Improvement  District  No.  3,  266  U.  S. 
,  379,  386. 

But,  however  the  tax  may  be  laid,  if  it  be  palpably 
.  arbitrary,  and  therefore  a  plain  abuse  of  power,  it  falls 
within  the  condemnation  of  the  due  process  clause,  Houck 
v.  Little  River  District,  supra;  Valley  Farms  Co.  v.  West¬ 
chester,  supra;  and  if  it  be  manifestly  and  unreasonably 
discriminatory  it  falls  within  the  condemnation  of  the 
equal  protection  clause.  Cast  Realty  Co.  v.  Schneider 
Granite  Co.,  240  U.  S.  55;  Kansas  City  Southern  Ry.  Co. 
v.  Road  Improvement  District  No.  6,  256  U.  S.  658; 
Thomas  v.  Kansas  City  Southern  Ry.  Co.,  261  U.  S.  481 ; 
Road  Improvement  District  No.  1  v.  Missouri  Pacific  R. 
R.  Co.,  274  U.S.  188. 

Where  the  tax  is  laid  generally  on  all  property  or  all 
real  property  within  the  taxing  unit,  it  does  not  become 
arbitrary  or.  discriminatory  merely  because  it  is  spread 
over  such  property  on  an  ad  valorem  basis;  nor  where  the 
tax  is  thus  general  and  ad  valorem  does  its  validity  depend 
upon  the  receipt  of  some  special  benefit  as  distinguished 
from  the  general  benefit  to  the  community.  St.  Louis 
&  Southwestern  Ry.  Co.  v.  Nattin,  277  U.  S.  157;  Valley 
Farms  Co.  v.  Westchester,  supra;  Houck  v.  Little  River 
District,  supra;  Miller  &  Lux  v.  Sacramento  Drainage  Dis¬ 
trict,  256  U.  S.  129;  Missouri  &  Pacific  R.  R.  Co.  v. 
Crawford  Road  District,  supra. 

The  Oldham  road  district  was  created,  not  as  a  tempo¬ 
rary  expedient  to  accomplish  a  particular  road  improve¬ 
ment  and  defray  the  cost  of  that  work,  but  as  a  permanent 
agency  invested  with  continuing  authority  to  provide  and 
maintain  suitable  district  roads  under  the  supervision  of 
the  county  board.  The  state  laws  provide  for  accomplish¬ 
ing  road  improvements  and  paying  therefor  in  two  distinct 
ways— one  through  special  benefit  assessment  districts 
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and  the  other  through  established  local  districts  author¬ 
ized  to  defray  the  cost  by  general  taxes.  In  the  decision 
under  review  the  Supreme  Court  of  the  State  holds,  that 
the  Oldham  district  is  “  not  a  special  benefit  assessment 
district  ”  but  one  wherein  road  improvement  expenses  and 
bonds  issued  therefor  are  to  be  paid  by  general  taxes. 

The  district  is  rural,  comprises  four  full  sections  of  land 
and  fractions  of  two  sections,  2950  acres  in  all,  and  is 
about  two  miles  wide  and  two  and  a  half  miles  long.  The 
railroad  of  the  appellant  extends  through  the  southerly 
part  of  the  district  for  about  two  miles  and  for  about  a 
half  mile  more  lies  just  inside  the  southerly  line.  The 
appellant’s  property  in  the  district  consists  of  right  of 
way,  2.88  miles  of  main  track,  2.69  miles  of  side  track, 
section  house  site  and  a  small  fraction  of  its  rolling  stock. 
The  value  of  this  property  as  assessed  for.  state  and  county 
taxes  was  $113,200,  and  the  value  of  other  property  in  the 
district  as  so  assessed  was  $68,246,  making  a  total  of 
$181,446.  These  valuations  are  not  questioned  here. 

When  the  district  was  organized  it  was  not  far  advanced 
or  well  developed.  Along  the  appellant’s  railroad  were 
two  large  and  extensively  worked  gravel  pits  with  an  out¬ 
put  of  about  8,000  cars  a  year,  which  were  being  shipped 
over  the  appellant’s  railroad  and  were  bringing  it  a  gross 
yearly  return  of  about  $250,000.  The  gravel  was  of 
superior  quality,  of  almost  inexhaustible  quantity,  and  in 
much  demand.  Relatively  small  quantities  of  pulpwood 
and  lumber  were  also  being  shipped  from  the  district  over 
the  appellant’s  railroad  in  car  load  lots.  Grain  and  other 
products  of  the  district  destined  to  be  shipped  away 
usually  were  hauled  by  the  producers  to  a  nearby  town 
which  was  on  the  appellant’s  railroad  and  without  other 
railroad  facilities.  The  Lee  Highway,  a  good  road  leading 
to  that  town,  crossed  the  most  southerly  part  of  the  dis¬ 
trict  south  of  and  near  the  appellant’s  railroad.  Another 
good  road  leading  to  the  same  town  lay  north  of  the  dis- 
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trict.  But,  apart  from  the  Lee  Highway,  the  roads  then 
in  the  district  were  not  good  at  any  time  and  in  some 
seasons  were  almost  impassable. 

When  the  bonds  were  voted,  issued  and  sold  it  was  not 
known  what  road  or  roads  would  be  constructed  with  the 
proceeds,  for  as  yet  no  road  had  been  selected.  Under 
the  state  law  that  matter  remained  open  until  the  selec¬ 
tion  was  made  by  the  commissioners  and  approved  by  the 
county  supervisors.  Board  of  Supervisors  v.  Callender, 
128  Miss.  159. 

The  roads  ultimately  selected  and  actually  constructed 
are  in  the  form  of  an  inverted  Y  with  the  stem  extending 
to  the  northerly  line  of  the  district  and  the  arms  extending 
to  the  two  gravel  pits  and  the  adjacent  side  tracks  of  the 
appellant’s  railroad  near  the  southerly  line.  From  each 
arm  there  is  a  connection  with  the  Lee  Highway  near  the 
southern  border  of  the  district  and  at  the  other  end  of  the 
stem  there  is  a  connection  leading  to  the  road  on  the  north. 
The  roads  so  constructed  are  not  parallel  to  the  appel¬ 
lant’s  railroad,  but  practically  at  right  angles  to  it. 

The  appellant  sought  by  its  evidence  to  prove  that 
these  roads  could  be  of  no  benefit  whatever  to  it.  Part 
of  this  evidence  tended  merely  to  show  that  railroads 
receive  no  benefit  from  public  roads  running  parallel  to 
them,  and  so  was  not  in  point.  And  much  of  it  came 
from  witnesses  whose  knowledge  of  the  relevant  condi¬ 
tions  within  the  district  and  surrounding  it  was  so  meagre 
that  little  weight  could  be  accorded  to  their  testimony. 
On  the  other  hand,  the  appellees  produced  witnesses  hav¬ 
ing  some  familiarity  with  the  district  and  its  surroundings 
whose  testimony,  although  open  to  some  criticism,  tended 
to  show  that  the  roads  would  be  of  real  benefit  to  the 
appellant  both  by  enabling  it  to  retain  old  business  and 
by  bringing  new  business  to  it.  Both  state  courts  found 
that  there  would  be  appreciable  benefit,  and  we  think 
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their  finding  has  such  support  in  the  evidence  that  it 
should  not  be  disturbed. 

Upon  applying  the  settled  rules  before  stated  to  the 
case  presented,  we  are  of  opinion  that  the  appellant  has 
not  shown  that  the  tax  imposed  under  the  sanction  of  the 
state  statutes  is  either  palpably  arbitrary  or  unreasonably 
discriminatory.  It  was  imposed  for  what  obviously  is  a 
public  purpose.  It  was  a  general  tax  and  admissibly  was 
spread  over  all  the  taxable  property  in  ^he  district  accord¬ 
ing  to  the  value  thereof  as  fixed  by  the  assessment  for 
state  and  county  taxes.  The  appellant  was  afforded  ample 
opportunity  by  the  state  law  to  be  heard  on  that  assess¬ 
ment  and  to  have  it  corrected  if  erroneous  or  unfair,  and 
is  not  challenging  it  now.  The  chief  complaint  made  here 
is  that  the  imposition  of  the  tax  on  an  ad  valorem  basis 
was  “  inherently  invalid  ”  under  the  due  process  and  equal 
protection  clauses.  That  complaint  is  not  tenable,  as  is 
shown  in  several  cases  before  cited.  And,  as  the  tax  was 
general  and  ad  valorem,  its  validity,  as  was  held  in  St. 
Louis  &  Southwestern  Ry.  Co.  v.  Nattin,  supra,  “  does  not 
depend  v  upon  the  receipt  of  any  special  benefit  by  the 
taxpayer.” 

Judgment  affirmed. 


RAILROAD  COMMISSION  OF  WISCONSIN  et  al.  v. 
MAXCY,  RECEIVER,  et  al. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  WISCONSIN. 

No.  464.  Argued  November  24,  1930. — Decided  January  5,  1931. 

Decree  of  the  District  Court  enjoining  enforcement  of  an  order  of  a 
state  commission  fixing  rates  of  a  water  company,  affirmed,  in  the 
absence  of  any  adequate  reason  in  the  record  for  disapproving  find¬ 
ings  that  the  commission’s  estimates  of  the  company’s  property  and 
expenses  were  too  low  and  that  its  order  would  cause  confiscation. 

Affirmed. 
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Appeal  from  a  decree  enjoining  enforcement  of  an 
order  denying  an  increase  of  water  rates. 

Mr.  Suel  0.  Arnold,  with  whom  Mr.  John  W.  Reynolds, 
Attorney  General  of  Wisconsin,  was  on  the  brief,  for 
appellants. 

Mr.  Robert  M.  Rieser,  with  whom  Messrs.  H.  L.  Butler, 
H.  H.  Thomas,  B.  H.  Stebbins,  and  R.  M.  Stroud  were  on 
the  brief,  for  appellees. 

Me.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

Maxcy,  Receiver  of  the  Washburn  Water  Works  Com¬ 
pany,  by  an  original  bill  filed  in  the  United  States  District 
Court,  Western  District  of  Wisconsin,  January  2,  1929, 
sought  to  prevent  enforcement  of  an  order  by  the  Wiscon¬ 
sin. Railroad  Commission  dated  December  4,  1928,  which 
denied  application  of  that  Company  for  permission  to 
make  a  general  increase  in  water  rates. 

After  answer  the  cause  was  heard,  by  stipulation,  on 
the  pleadings  and  affidavits.  Without  opinion  or  findings 
the  court  entered  a  decree  April  5,  1929,  enjoining  en¬ 
forcement  of  the  challenged  order,  as  prayed  by  the  bill. 
Upon  appeal  here  that  decree  was  set  aside  and  the  cause 
remanded  with  directions  to  make  findings  of  fact  and 
conclusions  of  law  and  enter  a  decree  thereon.  Railroad 
Commission  v.  Maxcy,  281  U.  S.  82. 

o  Obeying  our  mandate  the  court  below  made  proper 
findings,  and  entered  a  final  decree  July  5,  1930.  The 
present  appeal  followed. 

The  Railroad  Commission  appraised  the  property  of 
the  Water  Works  Company  for  rate  making  purposes  at 
$75,000.00.  It  estimated  the  probable  future  annual 
operating  income  as  $17,720.00,  operating  expenses 
$12,868.32,  net  annual  return  $4,852.82.  And  it  said  this 
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would  yield  something  less  than  7%  on  the  approved 
valuation  of  the  property  devoted  to  public  use. 

Having  again  heard  the  cause  upon  pleadings  and 
affidavits  the  court  held  that  the  valuation  placed  upon 
the  property  by  the  Railroad  Commission  was  too  low 
and  contrary  to  the  evidence;  also  that  the  Commission’s 
estimate  of  operating  expenses  was  too  low  and  contrary 
to  the  evidence;  and  further  that  the  Commission’s  order 
if  enforced  would  cause  confiscation.  Accordingly,  it  en¬ 
tered  a  final  decree  restraining  the  defendants  from  taking 
any  steps  to  enforce  the  order. 

After  examining  the  findings  and  conclusions  and  the 
record  upon  which  they  are  based,  we  can  find  no  adequate 
reason  for  disapproving  the  result  reached  by  the  court 
below.  Its  decree  will  be  affirmed. 

The  facts  are  peculiar;  the  applicable  principles  of  law 
have  been  stated  in  former  opinions  here.  To  enter  upon 
a  detailed  discussion  of  them  at  this  time  "would  serve  no 
useful  purpose. 

'  Affirmed. 

O’GORMAN  AND  YOUNG,  INCORPORATED,  v. 
HARTFORD  FIRE  INSURANCE  COMPANY. 

SAME  v.  PHOENIX  ASSURANCE  COMPANY, 

LIMITED. 

APPEALS  FROM  THE  COURT  OF  ERRORS  AND  APPEALS  OF  NEW 

JERSEY. 

Nos.  12  and  13.  Argued  April  30,  1930.  Reargued  October  30, 
1930. — Decided  January  5,  1931. 

1.  The  business  of  insurance  is  so  far  affected  with  a  public  interest 
that  the  State  may  regulate  the  rates,  and  likewise  the  relations  of 
those  engaged  in  the  business.  P.  257. 
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2.  A  New  Jersey  statute  declaring  that  rates  of  insurance  against 
the  hazards  of  fire  shall  be  reasonable,  and  making  it  unlawful  for 
a  fire  insurance  company  to  allow  a  commission  to  any  person  for 
acting  as  its  local  agent  respecting  such  insurance,  in  excess  of  that 
allowed  to  any  of  its  local  agents  on  such  risks  in  the  State,  upheld, 
upon  the  record  in  the  case,  as  within  the  power  of  the  State  to 
regulate  such  rates.  P.  257. 

3.  A  state  statute,  dealing  with  a  subject  clearly  within  the  police 
power,  can  not  be  declared  void  upon  the  ground  that  the  specific 
method  of  regulation  prescribed  by  it  is  unreasonable,  in  the  absence 
of  any  factual  foundation  in  the  record  to  overcome  the  presump¬ 
tion  of  constitutionality.  Id. 

4.  It  does  not  appear  upon  the  face  of  the  statute  here  in  question, 
or  from  facts  of  which  the  Court  must  take  judicial  notice,  that, 
in  New  Jersey,  evils  do  not  exist  in  the  business  of  fire  insurance 
for  which  the  statutory  ^provision  is  an  appropriate  remedy.  P.  258. 

105  N.  J.  L.  642,  affirmed. 

Appeals  from  judgments  affirming  judgments  against 
the  appellant  in  actions  which  it  brought  against  the 
Insurance  Companies  to  recover  moneys  claimed  to  be 
due  to  it  for  services  as  local  agent.  See  also  105  N.  J.  L. 
645. 

Mr.  Walter  Gordon  Merritt,  with  wuom  Mr.  George 
C.  Austin  was  on  the  brief,  for  appellant. 

The  State  has  no  power  to  regulate  the  amount  of  com¬ 
pensation  to  be  paid  fire  insurance  agents.  Tyson  &  Bro 
v.  Banton,  273  U.  S.  418,  434;  Wolff  Packing  Co.  v.  In¬ 
dustrial  Court,  262  U.  S.  522,  534,  s.  c.  267  U.  S.  552,  566; 
Liggett  Co.  v.  Baldridge,  278  U.  S.  105,  111;  Adkins  v. 
Children’s  Hospital,  261  U.  S.  525;  Truaxv.  Corrigan,  257 
U.  S.  312,  338;  Adair  v.  United  States,  208  U.  S.  161 
174r-175 ;  Coppage  v.  Kansas,  236  U.  S.  1,  14;  Meyer  v. 
Nebraska,  262  U.  S.  390,  400;  Ribnik  v.  McBride,  277 
U.  S.  350;  German  Alliance  Ins.  Co.  v  Lewis  233 
U.  S.  389.  . 

Price  fixing  or  wage  fixing  cannot  be  sustained  except 
under  extraordinary  'circumstances.  The  burden  of  prov- 
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ing  the  facts  to  justify  such  a  law  rests  upon  those  who 
urge  its  validity. 

The  Legislature  is  without  power  to  prohibit  private 
contracts  as  to  the  amount  of  compensation  to  be  paid  by 
employers  to  their  adult  employees.  Wilson  v.  New, 
243  U.  S.  332;  Adkins  v.  Children’s  Hospital,  supra;  Wolff 
Packing  Co.  v.  Industrial  Court .  supra;  Tyson  &  Bro.  v. 
Banton,  supra;  Ribnik  v.  McBride,  supra;  Tagg  Bros.  & 
Moorhead  v.  United  States,  280  U.  S.  420;  Plummer  v. 
Railroad,  31  F.  (2d)  123, 124;  Northwestern  National  Ins. 
Co.  v.  Fishback,  130  Wash.  490;  Niagara  Fire  Ins.  Co.  v. 
Cornell,  110  Fed.  816,  821;  O’Neil  v.  Providence  Amuse¬ 
ment  Co.,  42  R.  I.  479;  Northwestern  Bell  Tel.  Co.  v. 
Spillman,  6  F.  (2d)  663. 

The  power  to  regulate  rates  to  be  charged  the  public 
does  not  imply  power  to  invade  the  field  of  private  man¬ 
agement.  United  Gas  Co.  v.  Railroad  Commission,  278 
U.  S.  300,  320;  Banton  v.  Belt  Line,  268  U.  S.  413,  421; 
Southwestern  Tel.  Co.  v.  Public  Service  Comm.,  262  U.  S. 
276,  289;  Wolff  Packing  Co.  v.  Industrial  Court,  supra; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Wisconsin,  238  U.  S.  491- 
501;  Interstate  Commerce  Comm.  v.  Chicago  G.  W.  Ry. 
Co. 1 209  U.  S.  108;  Lake  Shore  Ry.'Co.  v.  Smith,  173  U.  S. 
684,  691 ;  Great  Northern  Ry.  v.  Minnesota,  238  U.  S.  340; 
Havre  de  Grace  &  Perryville  B.  Co.  v.  Towers,  132  Md. 
16;  Importers  and  Exporters  v.  Rhoades,  239  N.  Y.  420, 
426. 

The  New  Jersey  statute  is  arbitrary  and  unnecessary, 
because  the  declared  purpose  of  promoting  reasonable 
insurance  rates  can  be  accomplished  by  the  simple  and 
direct  means  of  rate  regulation,  and  is  not  in  fact  pro¬ 
moted  by  regulating  the  compensation  of  insurance  agents. 

Liberty  of  contract  cannot  be  arbitrarily  and  unneces¬ 
sarily  interfered  with  under  the  guise,  of  Pjotectmg  the 
public.  Jay  Bums  Bakipg  Co.  v.  Bryan,  26*  U.  S.  504; 


254 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.  S. 

Liggett  Co.  v.  Baldridge,  278  U.  S.  105;  Fairmont  Cream¬ 
ery  Co.  v.  Minnesota,  274  U.  S.  1,  11;  Meyer  v.  Nebraska, 
262  U.  S.  390,  399-400;  Chicago,  B.  &  Q.  R.  Co.  v.  Mc¬ 
Guire,  219  U.  S.  549,  569;  Seattle  Trust  Co.  v.  Roberge, 
278  U.  S.  116,  121;  McLean  v.  Arkansas,  211  U.  S.  538; 
Lawton  v.  Steele,  152  U.  §.  133;  Lochner  v.  New  York, 
198  U.  S.  45;  Adair  v.  United  States,  208  U.  S.  161. 

Assuming  legislative  power  to  regulate  the  compensa¬ 
tion  of  fire  insurance  agents,  the  regulation  in  this  case 
is  an  arbitrary  and  unconstitutional  exercise  of  such 
power. 

And  see  Fairmont  Creamery  Co.  v.  Minnesota,  274 
U.  S.  1 ;  Williams  v.  Standard  Oil  Co.,  278  U.  S.  235,  244. 

The  statute  is  void  for  indefiniteness.  United  States  v. 
Cohen  Grocery  Co„,  255  U.  S.  81,  89;  Connally  v.  General 
Construction  Co.,  269  U.‘  S.  385,  390;  Cline  v.  Frink  Dairy 
Co.,  274  U.  S.  445,  453. 


Mr.  Ralph  E.  Lum  for  appellees. 

The  State  has  power  to  regulate  the  amount  of  com¬ 
missions  to  be  paid  fire  insurance  agents.  German  Al¬ 
liance  Ins.  Co.  v.  Lewis,  233  U.  S.  389,  413;  LaTourette  v 
McMaster,  248  U.  S.  465-467;  McCarter  v.  Firemen’s  Ins 
Co.,  74  N.  J.  Eq.  372. 

The  statute  is  not  an  arbitrary  exercise  of  the  power. 
German  Alliance  Ins.  Co.  v.  Lewis,  supra;  Chicago  B.  & 
Q.  R.  Co.  v.  McGuire,  219  U.  S.  549,  569. 

It  is  clearly  within  the  province  of  the  Legislature  to 
determine  the  means  to  achieve  the  desired  result 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 


These  cases,  which  are  here  on  appeals  from  the  highest 
court  of  New  Jersey,  were  argued  together.  They  present 
the  question  whether  the  following  statutory  provision! 


O’GORMAN  &  YOUNG  v.  HARTF’D  INS.  CO.  255 
251  Opinion  of  the  Court. 

effective  March  29,  1928,  is  consistent  with  the  due 
process  clause  of  the  Fourteenth  Amendment : 

“  In  order  that  rates  of  insurance  against  the  hazards 
of  fire  shall  be  reasonable  it  shall  be  unlawful  for  any 
such  insurer  licensed  in  this  State  ta  .  .  allow  .  .  any 
commission  .  .  in  excess  of  a  reasonable  amount,  to 

any  person  for  acting  as  its  agent  in  respect  to  any  class 
of  such  insurance,  nor  .  >  to  allow  .  .  any  commit 
sion  .  .  to  any  person  for  acting  as  its  local  agent  in 
respect  to  any  class  of  such  insurance,  in  excess  of  that 
.  . .  allowed  to  any  one  of  its  local  agents  on  such  risks 
in  this  State.”  (New  Jersey  Laws  1928,  c.  128,  p.  258.) 

In  each  case,  O’Gorman  and  Young,  Inc.,  a  domestic 
corporation  licensed  as  an  insurance  broker,  sues  a  licensed 
foreign  fire  insurance  company  to  recover  a  balance  al¬ 
leged  to  be  due  for  services  performed  as  local  agent  at 
Newark  after  the  effective  date  of  the  statute.  In  the 
Phoenix  Assurance  Company  case,  the  complaint  is  on 
a  contract  terminable  at  will,  made  prior  to  the  enactment 
of  the  statute,  by  which  the  company  agreed  to  pay  to  the 
agent  twenty-five  per  cent,  of  the  premiums.  In  the 
Hartford  Fire  Insurance  Company  case,  the  complaint 
is  on  a  contract,  made  after  the  enactment  of  the  statute, 
by  which  the  defendant  agreed  to  pay  as  compensation 
“  what  such  services  were  reasonably  worth  ” ;  and  the 
complaint  alleges  that  the  services  were  reasonably  worth 
twenty-five  per  cent,  of  the  premiums.  Each  complaint 
alleges  that  the  defendant  has  paid  the  plaintiff  only 
twenty  per  cent,  of  the  premiums.  Each  answer  admits 
the  facts  alleged  in  the  complaint.  As  a  defense,  it  sets 
up  the  statute  and  the  fact  that  the  defendant  had  at 
the  date  of  its  enactment,  and  ever  since  has  had,  several 
persons  acting  as  its  local  agents  within  the  State  to  whom 
the  compensation  allowed  in  respect  to  the  same  class  of 
business  has  been  only  twenty  per  cent,  of  the  premiums. 
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Each  case  was  heard  upon  a  motion  to  strike  out  the 
answer  and  for  judgment  on  the  ground  that  the  statute 
is  void  under  the  due  process  clause  of  the  Fourteenth 
Amendment.  In  each  case  the  trial  court  denied  the  mo¬ 
tion  and  entered  judgment  against  the  plaintiff,  the  facts 
alleged  in  the  answer  being  admitted.  In  an  opinion  dis¬ 
cussing  the  question  presented,  that  court  said : 

“  Our  statute  provides  that  the  rates  for  fire  insurance 
‘  shall  be  reasonable.’  Since  the  commissions  paid  to  local 
agents  naturally  enter  into  the  cost  of  such  insurance  to 
the  public,  and  therefore  inflhence  the  rates  which  must 
be  charged  to  the  public  for  such  insurance,  it  is  within 
the  police  power  of  the  state  to  require  that  the  commis¬ 
sions  must  be  reasonable,  otherwise  such  large  commis¬ 
sions  might  be  allowed  as  to  impair  the  financial  stability 
of  the  insurance  companies,  and  thus  imperil  their  ability 
to  meet  their  financial  obligations  to  their  policy  holders. 

“  Since  twenty  per  cent,  is  the  amount  of  commissions 
paid  to  some  of  its  local  agents,  the  effect  of  this  legisla¬ 
tion  is  to  determine  that  a  commission  in  excess  of  that 
is  unreasonable.  The  presumption  is  in  favor  of  the  rea¬ 
sonableness  of  the  law  until  the  contrary'  is  made  to 
appear. 

“  In  the  facts  or  argument,  there  is  nothing  to  overcome 
that  presumption.  .  .  .”  105  N.  J.  L:  645.1 

1It  is  the  settled  practice  in  New  Jersey  that  where  the  subject 
regulated  is  properly  within  the  scope  of  the  police  power  of  the 
State,  a  charge  of  discrimination  or  lack  of  reasonable  relation  be¬ 
tween  the  object  of  the  act  and  the  means  employed,  must  be  sup¬ 
ported  by  facts  in  the  record  sufficient  to  overcome  the  general 
presumption  of  constitutionality.  Hopper  v.  Stack,  69  N.  J.  L 
562;  Meehan  v.  Board  of  Excise  Commissioners,  75  N.  J.  L.  557  562- 
Commercial  Trust  Co.  v.  Hudso'n  County  Board,  86  N.  J.  L.  424 
affirmed,  87  N.  J.  L.  179;  State  v.  Sutton,  83  N.  J.  L.  46,  49  affirmed' 
87  N.  J.  L.  192,  193,  affirmed,  244  U.  S.  258;  Public  Service  Ry.  Co. 
v.  Public  Utility  Commissioners,  89  N.  J.  L.  24,  27,  28  affirmed  254 
U.  S.  394;  compare  Thome  v.  Town  of  Kearny,  100  N.  J.  L.'228 
affirmed  sub.  nom.  Thome  v.  Casale,  101  N.  J.  L.  418. 
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On  that  opinion  the  Court  of  Errors  and  Appeals 
affirmed  the  judgments  of  the  trial  court.  105  N.  J.  L. 
642.  We  think  it  was  right  in  so  doing. 

The  business  of  insurance  is  so  far  affected  with  a  public 
interest  that  the  State  may  regulate  the  rates,  German 
Alliance  Insurance  Co.  v.  Lewis,  233  U.  S.  389;  and  like¬ 
wise  the  relations  of  those  engaged  in  thp  business,  La 
Tourette  v.  McM aster,  248  U.  S.  465;  Stipcich  v.  Metro¬ 
politan  Life  Insurance  Co.,  277  U.  S.  311,  320.  Compare 
McCarter  v.  Firemen’s  Insurance  Co.,  74  N:  J.  Eq.  372, 
382.  The  agent’s  compensation,  being  a  percentage  of 
the  premium,  bears  a  direct  relation  to  the  rate  charged 
the  insured.  x  The  percentage  commonly  allowed  is  so  large 
that  it^is  a  vital  element  in  the  rate  structure  and  may 
seriously  affect  the  adequacy  of  the  rate.  Excessive  com¬ 
missions  may  result  in  an  unreasonably  high  rate  level  or 
in  impairment  of  the  financial  stability  of  the*  insurer. 
It  was  stated  at  the  bar  that  the  commission  on  some 
classes  of  insurance  is  as  high  as  thirty-five  per  cent. 
Moreover,  lack  of  a  uniform  scale  of  commissions  allowed 
local  agents  for  the  same  service  may  encourage  unfair 
discrimination  among  policy  holders  by  facilitating  the 
forbidden  practice  of  rebating.  In  the  field  of  life  insur¬ 
ance,  such  evils  led  long  ago  to  legislative  limitation  of 
agents’  commissions.2 

The  statute  here  questioned  deals  with  a  subject  clearly 
within  the  scope  of  the  police  power.  We  are  asked  to 
declare  it  void  on  the  ground  that  the  specific  method  of 
regulation  prescribed  is  unreasonable  and  hence  deprives 
the  plaintiff  of  due  process  of  law.  As  underlying  ques¬ 
tions  of  fact  may  condition  the  constitutionality  of  legis¬ 
lation  of  this  character,  the  presumption  of  constitutional- 

2  Laws  of  New  York,  1906,  c.  326,  §  97,  pp.  794-797;  Insurance 
Law  of  New  York  (Baldwin),  1930  Edition,  §  97,  pp.  96-101.  See 
Report  of  Joint  (Armstrong)  Insurance  Investigating  Committee, 
Feb.  22,  1906,  pp.  399-417;  Laws  of  New  Jersey,  1927,  c.  167,  pp. 
324,  325;  1928,  c.  128,  p.  257. 
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ity  must  prevail  in  the  absence  of  some  factual  foundation 
of  record  for  overthrowing  the  statute.3 4  It  does  not  ap¬ 
pear  upon  the  face  of'  the  statute,  or  from  any  facts  of 
which  the  court  must  take  judicial  notice,  that  in  New 
Jersey  evils  did  not  exist  in  the  business  of  fire  insurance 
for  which  this  statutory  provision  was  .an  appropriate 
remedy.  The  action  of  the  legislature  and  of  the  highest 
court  of  the  State  indicates  that  such  evils  did  exist.  The 
record  is  barren  of  any  allegation  of  fact  tending  to  “show 
unreasonableness. 

Affirmed,. 

Separate  opinion  of  Me.  Justice  Van  Devanter,  Mr. 
Justice  McReynolds,  Mr.  Justice  Sutherland  and 

Mr.  Justice  Butler. 

*  •  ,  •.  *  \  • 

We  are  of  opinion  that  the  judgments  below  should  be 
reversed. 

The  Appellees  (defendants  below)  are  separate  fire 
insurance  companies.  The  facts  are  not  in  dispute;  both 

3  Close  v.  Glenwood  Cemetery,  107  U.  S.  466,  475;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  685;  Lindsley  v.  Natural  Carbonic  Gas 
Co.,  220  U.  S.  61,  79,  83;  Chicago  Dock  Co.  v.  Fraley,  228  U.  S.  680, 
687;  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  342,  357;  Wampler 
v.  Lecompte,  ante,  p.  172.  Compare  Minnesota  Rate  Cases,  230  U.  S. 
352,  461;  Henry  Wolf  Bikle,  “Judicial  determination  of  facts  affect¬ 
ing  the  constitutional  validity  of  legislative  action.”  38  Harv.  t. 
Rev.  6. 

4  Compare  Heath  &  Mulligan  Mfg.  Co.  v.  Worst,  207  U.  S.  338, 
355;  Welch  v.  Swasey,  214  U.  S.  91,  108;  Laurel  Hill  Cemetery  v. 
San  Francisco,  216  U.  S.  358,  365;  Adams  v.  Milwaukee,  228  TJ.  S. 
572,  583;  Barrett  v.  Indiana,  229  U.  S.  26,  29;  Patsone  v.  Pennsyl¬ 
vania,  232  U.  S.  138,  144;  Price  v.  Illinois,  238  U.  S.  446,  452;  Bunt¬ 
ing  v.  Oregon,  243  U.  S.  426,  438;  Dominion  Hotel  v.  Arizona,  249 
U.  S.  265,  268.  The  alleged  existence  of  such  evils  throughout  the 
United  States  led  recently  to  an  enquiry  by  the  National  Conven¬ 
tion  of  Insurance  Commissioners.  See  report  of  proceedings  at 
annual  meeting  Sept.  9,  1930.  The  United  States  Daily,  Supplement 
Sent  ?3,  1930. 
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records  present  like  circumstances  and  questions  of  law. 

It  will  suffice  here  to  point  out  the  essentials  disclosed  in 
No.  12. 

O’Gorman  and  Young,  a  New  Jersey  corporation,  under 
proper  license  transacts  business  as  an  insurance  broker,  . 
For  many  years  it  has  been  the  agent  of  appellee,  a  Con¬ 
necticut  corporation  authorized  to  issue  fire  policies  in 
New  Jersey.  Prior  to  March  29,  1928,  the  agreement  of 
employment  provided  that  for  negotiating  and  selling  such 
policies  the  agent  should  receive  25%  of  prescribed  pre¬ 
miums.  On  that  day  the  original  contract. was  changed 
and  now  it  provides  that  the  agent  shall  be  paid  “  what 
such  services  were  reasonably  worth.” 

Acting  under  this  modified  arrangement,  O’Gorman  and 
Young  negotiated  and  Sold  policies  upon  which  the  pre¬ 
miums  amounted  to  $2,454.61.  As  reasonable  'compen¬ 
sation,  demand  was  made  for  $613.68 — 25%  of  the 
premiums.  The  Insurance  Company  paid  $490.92,  20%, 
and  denied  further  liability. 

Thereupon  (October,  1928),  asserting  that  its  services 
were  reasonably  worth  25%  of  the  premiums,  O’Gorman 
and  Young  brought  an  action  against  the  Insurance  Com¬ 
pany  in  the  Circuit  Court,  Essex  County;  New  Jersey,  to 
recover  $122.76.  The  complaint  sets  out  the  foregoing 
facts  and  asks  for  judgment;  it  says  nothing  concerning 
any  New  Jersey  statute. 

The  answer  admits  the  allegations  of  the  complaint 
except  “  defendant  denies  that  it  owes  the  plaintiff  the 
sum  of  $122.76  as  in  said  complaint  alleged  for  the  rea¬ 
sons  hereinafter  in  this  answer  set  forth.”  They  are  set 
out.  in  the  three  paragraphs  iihmediately  below. 

Chapter  128*,  Act  of  the  New  Jersey  Legislature  ap¬ 
proved  March  29,  1928,  provides  (Section  1) — “In  order 

*  CHAPTER  128. 

An  Act  to  amend  an  act  entitled  “A  further  supplement  to  an  act 
entitled  ‘An  act  to  provide  for  the  regulation  and  incorporation  6f 
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that  rates  for  insurance  against  the  hazards  of  fire  shall 
be  reasonable  it  shall  be  unlawful  for  any  such  insurer 
licensed  in  this  State  to  directly  or  indirectly  pay  or  allow, 
or  offer  or  ag^ee  to  allow,  any  commission  or  other  corn- 

insurance  companies  and  to  regulate  the  transaction  of  insurance 
business  in  this  State/  approved  April  third,  one  thousand  nine  hun¬ 
dred  and  two,”  which  said  supplement  was  approved  March  eight¬ 
eenth,  one  thousand  nine  hundred  and  thirteen. 

Be  it  enacted  by  the  Striate  and  General  Assembly  of  the  State  of 
New  Jersey: 

1.  Section  one  of  the  act  of  which  this  act  is  amendatory  be  and 
the  same  is  hereby  amended  so  that  the  same  shall  read  as  follows: 

1.  No  corporation,  firm,  association,  individual  or  aggregation  of 
individuals,  hereinafter  called  “  insurer,”  doing  the  business  of  insur¬ 
ance  within  this  State  shall  fix  or  make  any  rate  or  schedule  of  rates, 
or  charge,  demand,  collect  or  receive,  directly  or  indirectly,  or  through 
any  special  rate,  tariff,  drawback,  rebate,  concession,  device  or  sub¬ 
terfuge,  a  rate  for  insurance,  which  discriminates  unfairly  betweep 
risks* 1  within  this  State  of  essentially  the  same  hazard,  nor  shall  any 
insurer  against  the  hazards  of  fire  or  legal  liability  of  employers  make 
any  such  insurance  within  this  State  except  in  accordance  with  gen¬ 
eral  basis  schedules,  embodying  basis  rates,  charges,  credits,  terms, 
conditions,  permits,  standards  and  other  data  necessary  to  the  compu¬ 
tation  of  equitable  rates  and  rules  of  practice  for  such  insurance, 
which  general  basis  schedules,  embodying  basis  rates,  charges,  credits, 
terms,  conditions,  permits,  standards  and  other  data  used  for  the 
determination  of  rates  shall  be  filed  by  such  insurer  or  its  agent  or 
expert  duly  authorized,  with  the  Commissioner  of  Banking  and  In¬ 
surance  within  three  months  after  this  act  goes  into  effect,  or  with 
the  amendments  to  such  general  basis  schedules  which  may  be  filed 
with  the  Commissioner  of  Banking  and  Insurance  from  time  to  time 
thereafter.  Any  one  or  more  of  such  insurers  singly  or  jointly  may 
etnploy  for  the  making  of  such  general  basis  schedules  and  rates  and 
the. filing  of  the  same  the  services  of  such  experts  as  it,  or  they,  may 
deem  advisable  for  such  purpose.  In  order  that  rates  for  insurance 
against  the  hazards  of  fire  shall  be  reasonable  it  shall  be  unlawful 
for  any  such  insurer  licensed  in  this  State  to  directly  or  indirectly 
pay  or  allow,  or  offer  or  agree  to  allow,  any  commission  or  other 
compensation  or  anything  of  value,  in  excess  of  a  reasonable  amount, 
to  any  person  for  acting  as  its  agent  in  respect  to  any  class  of  such 
insurance,  nor  to  directly  or  indirectly  pay  or  allow,  or  offer  or  agree 
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pensation  or  anything  of  value,  in  excess  of  a  reasonable 
amount,  to  any  person  for  acting  as  its  agent  in  respect  to 
any  class  of  such  insurance,  nor  to  directly  or  indirectly 
pay  or  allow,  or  offer  or  agree  to  allow,  any  commission  or 

to  allow,  any  commission  or  other  compensation  or  anything  of  value, 
to  any  person  for  acting  as  its  local  agent  in  respect  to  any  class  of 
such  insurance,  in  excess  of  that  offered,  paid  or  allowed  to  any  one 
of  its  local  agents  on  such  risks  in  this  State.  On  the  written  com¬ 
plaint  of  any  insurer  or  any  agent  licensed  in  this  State,  that  there 
has  been  any  violation  of  the  provisions  of  this  act,  or  when  the 
commissioner  deems  it  necessary  without  such  complaint,  the  com¬ 
missioner  shall  inquire  whether  or  not  there  has  been  any  violation 
of  the  provisions  of  this  act  in  the  commissions  paid  or  payable  on 
such  risks  in  this  State. 

Every  such  insurer  or  agent  shall,  within  ten  days  after  written 
demand  therefor,  furnish  to  any  person,  upon  whose  property  or  risk 
a  rate  has  been  made  by  said  insurer,  or  to  his  authorized  repre¬ 
sentative,  full  information  as  to  such  rate,  and  if  such  property  or 
risk  be  rated  by  schedule  applying  particularly  to  each  risk,  a  copy 
of  such  schedule,  and  shall  provide  such  means  as  may  be  approved 
by  the  Commissioner  of  Banking  and  Insurance  whereby  any  person 
or  persons  affected  by  such  rate  may  be  heard  on  an  application  for 
a  change  in  such  rate.  Whenever  it  is  made  to  appear  to  the  satis¬ 
faction  of  the  Commissioner  of  Banking  and  Insurance  that  any  such 
rate  or  general  basis  schedule  or  amendment  thereof  discriminates 
unfairly  between  risks  within  this  State  of  essentially  the  same  hazard 
or  that  any  insurer  has  made  any  insurance  within  this  State  at  any 
rate  not  in  accordance  with  the  general  basis  schedule  or  amendment 
thereof  filed  by  it,  he  may,  after  a  full  hearing,  either  before  himself 
or  before  any  salaried  employee  of  the  Department  of  Banking  and 
Insurance  whose  report  he  may  adopt,  order  such  discrimination 
removed,  or  such  rate  corrected  in  accordance  with  such  general 
basis  schedule  or  amendment  thereof;  and  all  such  insurers  affected 
thereby  shall  forthwith  comply  with  such  order;  nor  shall  such  in¬ 
surers  or  any  of  them  remove  such  discrimination  by  increasing,  the 
Tates  on  any  risk  or  class  of  risks  affected  by  such  order  unless  it  is 
made  to  appear  to  the  satisfaction  of  the  Commissioner  of  Banking 
and  Insurance  that  such  increase  is  justifiable. 

This  supplement  shall  not  apply  to  any  contract  of  life  insurance, 
nor  to  any  contract  of  insurance  upon  or  in  connection  with  marine 
or  transportation  risks  or  hazards  other  than  contracts  for  automo- 
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other  compensation  or  anything  of  value,  to  any  person 
for  acting  as  its  local  agent  in  respect  to  any  class  of  such 
insurance,  in  excess  of  that  offered,  paid  or  allowed  to  any 
one  of  its  local  agents  on  such  risks  in  this  State. 

Also  (section  2) — “Any  insurer,  agent,  expert,  person 
or  corporation  violating  any  of  the  provisions  of  this  act 
shall  be  subject  to  a  penalty  of  five  hundred  dollars  for 
each  and  every  violation  to  be  sued  for  and  recovered  by 
the  Commissioner  of  Banking  and  Insurance,  or  by  any 
citizen  of  this  State  and  paid  to  the  State  Treasurer.  In 
case  any  insurer  is  convicted  of  a  violation  of  this  act, 
every  local  agent  of  the  insurer  in  this  State  shall  be 

bile  insurance,  ncr  to  contracts  of  insurance  upon  property  or  risks 
located  without  this  State,  nor  to  contracts  of  title  insurance  or 
mortgage  guaranty. 

2.  Section  two  of  the  act  of  which  this  act  is  amendatory  be  and 
the  same  is  hereby  amended  so  that  the  same  shall  read  as  follows: 

2,  Any  insurer,  agent,  expert,  person  or  corporation  violating  any 
of  the  provisions  of  this  act  shall  be  subject  to  a  penalty  of  five 
hundred  dollars  for  each  and  every  violation  to  be  sued  for  and 
recovered  by  the  Commissioner  of  Banking  and  Insurance,  or  by 
any  citizen  of  this  State  and  paid  to  the  State  Treasurer.  In  case 
any  insurer  is  convicted  of  a  violation  of  this  act,  every  local  agent 
of  the  insurer  in  this  State  shall  be  entitled  to  the  same  commission 
or  compensation,  or  other  thing  of  value,  for  business  done  for  the 
insurer  during  the  calendar  year  in  which  the  discrimination  took 
place,  on  risks  in  this  State,  and  any  local  agent  may  recover  from 
the  insurer  in  any  court  of  competent  jurisdiction,  the  amount  of 
such  excess  commission  or  compensation,  or  other  thing  of  value, 
if  any,  to  which  he  may  become  entitled  under  the  provisions  of 
this  act. 

If  any  section,  provisions  or  part  of  this  act  be  questioned  in  any 
court  of  competent  jurisdiction,  and  declared  to  be  unconstitutional, 
the  said  section,  clause  or  part  shall  be  exscinded  and  the  remainder 
of  the  act  shall  continue  in  full  force  and  effect. 

3.  This  act  shall  take  effect  immediately. 

Passed  March  29,  1928. 
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entitled  to  the  same  commission  or  compensation,  or  other 
thing  of  value,  for  business  done  for  the  insurer  during 
the  calendar  year  in  which  the  discrimination  took  place, 
on  risks  in  this  State,  and  any  local  agent  may  recover 
from  the  insurer  in  any  court  of  competent  jurisdiction, 
the  amount  of  such  excess  commission  or  compensation, 
or  other  thing  of  value,  if  any,  to  which  he  may  become 
entitled  under  the  provisions  of  this  Act.” 

“  On  and  subsequently  to  March  29,  1928,  this  defend¬ 
ant  had  and  now  has  several  persons  acting  as  its  local 
agents  duly  authorized  to  represent  it  in  writing  fire  in¬ 
surance  in  the  State  of  New  Jersey;  that  the  commission 
'allowed  by 'this  defendant  to  its  said  several  agents  so 
acting  as  aforesaid  in  respect  to  the  class  of  insurance 
mentioned  in  the  said  complaint  was,  on  said  last  men¬ 
tioned  day  and  from  thence  hitherto  and  now  is,  twenty 
per  centum  on  each  premium  charged;  that  pursuant  to 
the  terms  of  the  said  statute  it  became  and  was  unlawful 
on  and  after  March  29,  1928,  to  pay  to  the  plaintiff  herein 
the  commission  of  twenty-five  per  centum  of  the  premium 
charged,  theretofore  paid  by  this  defendant  to  the  said 
plaintiff.” 

Admitting  that  since  March  29,  1928,  a  commission  of 
20%  had  been  regularly  allowed  by  the  Insurance  Com¬ 
pany  to  certain  agents  in  New  Jersey  and  asserting  the 
invalidity  of  the  Act  of  that  date  because  of  conflict  with 
the  Fourteenth  Amendment,  complainant  moved  to  strike 
out  the  answer  as  insufficient.  This  motion  was  denied 
and  final  judgment  went  for  the  defendant  upon  the 
pleadings  and  admission. 

The  Circuit  Court  (Judge  Dungan)  said — 

“  The  other  question  is  whether  or  not  the  act  deprives 
the  plaintiff  of  its  property  without  due  process  of  law, 
and  therefore  is  a  violation  of  the  14th  Amendment  to 
the  Federal  Constitution. 
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«  Federal  and  State  laws  are  in  favor  of  the  regulation 
of  the  business  affairs  of  persons  and  corporations  which 
affect  the  public  interest,  and  there  are  federal  and  state 
decisions  in  almost  every  state  in  this  country  upholding 
the  constitutionality  of  such  laws,  provided  they  are  rea¬ 
sonable.  Of  course  the  mere  statement  in  the  law  itself 
as  to  the  reasonableness  of  its  provisions  does  not  make 
them  so,  but  that  is  a  question  to  be  decided  sometimes  by 
the  Court  and  sometimes  by  a  jury.  Whether  or  not  the 
business  of  a  fire  insurance  company  is  affected  with  a 
public  interest  is  not  an  open  question  in  this  state.  In 
McCarter,  Attorney  General  v.  Firemen’s  Ins.  Co.,  74  N. 
J.  Eq.  372  (at  p.  383),  our  Court  of  Errors  and  Appeals 
said,  ‘The  business  of  the  defendants  [insurance  com¬ 
panies]  is  in  point  of  fact  one  that  directly  affects  the 
interests  of  the  public,  and  such  public  interest  has  been 
recognized  as- a  subsisting  one  by  the  Legislature  of  this 
State,  and  that  in  point  of  law,  the  business  of  the 
defendants  is  affected  with  a  public  interest.’ 

“  If  the  regulations  prescribed  are  reasonable,  they  are 
valid.  Our  statute  provides  that  the  rates  for  fire  insur¬ 
ance  ‘  shall  be  reasonable.’  Since  the  commissions  paid 
to  local  agents  naturally  enter  into  the  cost  of  such  insur¬ 
ance  to  the  public,  and  therefore  influence  the  rates  which 
must  be  charged  to  the  public  for  such  insurance,  it  is 
within  the  police  power  of  the  State  to  require  that  the 
commissions  must  be  reasonable,  otherwise  such  large 
commissions  might  be  allowed  as  to  impair  the  financial 
stability  of  the  insurance  companies,  and  thus  imperil 
their  ability  to  meet  their  financial  obligations  to  their 
policy  holders. 

Since  twenty  per  cent,  is  the  amount  of  commissions 
paid  to  some  of  its  local  agents,  the  effect  of  this  legisla¬ 
tion  is  to  determine  that  a  commission  in  excess  of  that  is 
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unreasonable.  The  presumption  is  in  favor  of  the  rea¬ 
sonableness  of  the  law  until  the  contrary  is  made  to 
appear. 

“  In  the  facts  or  arguments,  tnere  is  nothing  to  over¬ 
come  that  presumption,  and  therefore  the  answers  should 
not  be  stricken  out  as  an  unlawful  deprivation  of  the 
plaintiff  of  his  property  without  due  process  of  law.” 

The  Court  of  Errors  and  Appeals  affirmed  the  ques¬ 
tioned  judgment  “  for  the  reasons  expressed  in  the  opinion 
by  Judge  Dungan  in  the  Circuit  Court.” 

The  matter  for  our  consideration  comes  to  this:  A  for¬ 
eign  insurance  Company,  licensed  to  operate  in  New  Jer¬ 
sey,  employed  an  agent  and  agreed  to  pay  reasonable 
compensation.  The  agent  demanded  25%  of  the  pre¬ 
miums  collected.  The  Company  paid  20%  of  these  and 
successfully  resisted  the  claim  for  more  upon  the  sole 
ground  that  “  since  twenty  per  cent,  is  the  amount  of 
commissions  paid  to  some  of  its  local  agents,  the  effect  of 
this  legislation  [Act  March  29,  1928]  is  to  determine  that 
a  commission  in  excess  of  that  is  unreasonable.”  Ab¬ 
stractly  stated,  the  principal  paid  “A”  commissions  at 
the  rate  of  20% ;  therefore,  it  has  been  held,  solely  because 
of  the  Act  nothing  above  20%  can  be  recovered  by  “  B,” 
who  claims  under  a  contract  fair  on  its  face  and  not  ex¬ 
pressly  inhibited,  which  definitely  provides  for  reasor^ble 
compensation. 

It  cannot  rightly  be  said  that  the  burden  of  establish¬ 
ing  any  underlying  disputable  fact  rests  upon  the  appel¬ 
lant  before  it  can  successfully  challenge  the  validity  of  the 
questioned  enactment.  This  is  not  a  proceeding  to  enjoin 
enforcement  of  a  statute  because  of  alleged  discrimination 
or  other  circumstance,  the  existence  of  which  requires  con¬ 
sideration  of  facts  not  known  to  the  court.  Opinions  in 
cases  of  that  character  are  not  in  point.  The  court  below 


266 


OCTOBER  TERM,  1930. 

Van  Devanter,  McReynolds,  Sutherland  and  Butler,  JJ., 

dissenting.  282U.S. 

ruled,  in  effect,  that  without  regard  to  any  evidence  which 
might  be  presented,  the  complainant,  although  relying 
upon  a  contract  fair  upon  its  face,  could  recover  nothing 
above  the  rate  allowed  to  another  agent — that  the  statute 
restricted  the  right  to  contract  for  services  for  reasonable 
compensation.  And  we  must  determine  whether,  thus 
construed,  and  in  the  absence  of  any  emergency,  the  stat¬ 
ute  necessarily  conflicts  with  the  Fourteenth  Amendment. 
Is  such  legislation  permissible  in  the  ordinary  circum¬ 
stances  of  which  the  court  must  take  judicial  notice? 

Under  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389, 
the  appellant  does  not  deny  that  because  of  the  public 
interest  involved  reasonable  rates  for  issuing  fire  insur¬ 
ance  policies  may  be  fixed  by  statute.  But  that  decision 
“  marks  the  extreme  limit  to  which  this  court  has  thus 
far  gone  in  sustaining  price-fixing  legislation.”  Tyson  & 
Bro.  v.  Banton,  273  U.  S.  418,  434. 

The  German  Alliance  Company  questioned  the  validity 
of  an  order  by  the  Superintendent  of  Insurance  of  Kansas 
which  undertook  to  reduce  its  duly  announced  basic  sched¬ 
ule  of  rates.  The  definite  point  for  decision  was  thus 
stated :  “  Whether  a  contract  of  fire  insurance  is  private 
and  as  such  has  constitutional  immunity  from  regulation. 
Or,  to  state  it  differently  and  to  express  an  antithetical 
proposition,  is  the  business  of  insurance  so  far  affected 
with  a  public  interest  as  to  justify  legislative  regulation 
of  its  rates?  And  we  mean  a  broad  and  definite  public 
interest.”  An  affirmative  answer  followed. 

The  decision  is  authoritative  as  to  the  point  so  ruled, 
but  not  otherwise.  Nothing  there  determined  would  per¬ 
mit  regulation  of  all  the  undertakings  of  an  insurance 
company.  Here  we  are  not  dealing  directly  with  a  con¬ 
tract  to  insure.  And  certainly  it  does  not  follow  that  be¬ 
cause  the  State  has  power  to  regulate  the  rate  for  insur- 
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ance  she  may  control  every  agreement  having  any  possible 
relation  thereto. 

The  public  has  no  direct,  immediate  interest  in  the 
agency  contract  here  set  up.  Its  concern  is  with  rates. 
Like  any  other  expense  item,  brokers’  commissions  may 
ultimately  affect  the  rate  charged  for  policies;  but  this 
is  true  of  the  wages  of  office  boys,  printers,  bookkeepers, 
actuaries,  officers;  the  price  paid  for  pens,  ink,  or  other 
supplies — indeed  whatever  expense  may  be  incurred. 
Broadly  speaking,  the  funds  of  an  insurance  company 
come  from  premiums  collected;  and  necessarily  all  dis¬ 
bursements  are  made  therefrom  and,  therefore,  in  some 
sense  may  be  said  to  affect  the  necessary  rate  of  charge. 

The  State  may  not  permit  a  foreign  Insurance  Com¬ 
pany  to  do  business  within  her  limits  upon  condition  that 
it  shall  submit  to  deprivation  of  rights  guaranteed  by  the 
Constitution.  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  1;  Hanover  Ins.  Co.  v.  Harding,  272  U.  S.  494,  508. 

This  Court  has  steadfastly  upheld  the  general  right  to 
enter  into  private  contract  and  has  definitely  disapproved 
attempts  to  fix  prices  by  legislative  fiat.  “  Freedom  of 
contract  is,  nevertheless,  the  general  rule  and  restraint 
the  exception;  and  the  exercise  of  legislative  authority 
to  abridge  it  can  be  justified  only  by  the  existence  of  ex¬ 
ceptional  circumstances.”  “  That  the  right  to  contract 
about  one’s  affairs  is  a  part  of  the  liberty  of  the  individual 
protected  by  this  clause,  [of  the  Fourteenth  Amendment] 
is  settled  by  the  decisions  of  this  court  and  is  no  longer 
open  to  question.”  Adkins  v.  Children’s  Hospital,  261 
U.  S.  525,  545,  546.  Adair  v.  United  States,  208  U.  S.  161, 
174,  175;  Coppage  v.  Kansas,  236  U.  S.  1,  14;  Wilson  v. 
New,  243  U.  S.  332;  Adams  v.  Tanner,  244  U.  13.  590; 
Truax  v.  Corrigan,  257  U.  S.  312,  338;  Meyer  v.  Nebraska, 
262  U.  S.  390;  Wolff  Co.  v.  Industrial  Court,  262  U.  S. 
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522;  Tyson  &  Bro.  v.  Banton,  supra;  Ribnik  v.  McBride, 
277  U.  S.  350;  Liggett  Co.  v.  Baldridge,  278  U.  S.  105,  111. 

Also  it  must  be  accepted  as  settled  that  the  right  to 
regulate  a  business  does  not  necessarily  imply  power  to 
fix  the  scale  for  services  therein,  or  to  trespass  on  the 
duties  of  private  management.  Adams  v.  Tanner ,  supra; 
Truax  v.  Corrigan,  supra;  Tyson  &  Bro.  v.  Banton,  supra; 
Southwestern  Bell  Tel.  Co.  v.  Public  Service  Commission, 
262  U.  S.  276,  289;  Wolff  Co.  v.  Industrial  Court ,  supra. 

Even  if  it  be  admitted  that  the  power  of  the  legislature 
to  establish  reasonable  rates  for  insurance  necessarily  pre¬ 
supposes  existence  of  the  right  to  command  or  inhibit 
what  is  essential  to  the  accomplishment  of  that  end,  cer¬ 
tainly  this  implied  right  extends  to  nothing  which  does 
not  clearly  appear  to  be  necessary  for  such  purpose. 

The  statute  under  review  does  not  prescribe  a  schedule 
of  rates  or  point  out  the  basis  for  determination  of  reason¬ 
able  rates;  it  leaves  with  each  company  the  primary  right 
and  duty  of  deciding  upon  rates  to  be  demanded.  But 
it  inhibits  payment  to  any  agent,  irrespective  of  the  worth 
of  his  services  and  without  regard  to  any  contract  with 
him,  of  anything  in  excess  of  what  may  be  actually  paid 
to  another  agent.  As  construed,  it  declares  that  the 
smallest  compensation  voluntarily  paid  to  any  agent  shall 
thereby  become  reasonable  for  every  other  agent.  And  it 
permits  an  agent  who  has  been  paid  according  to  his  agree¬ 
ment  to  recover  more  if  he  can  show  that  some  other 
agent  has  received  greater  compensation. 

The  objections  to  the  statute,  no  extraordinary  condi¬ 
tions  having  been  disclosed  by  the  defendant,  should  be 
obviotis.  It  goes  far  beyond  the  mere  regulation  of  the 
business  of  insurance  and  interferes  directly  with  the 
right  of  insurers  to  control  the  conduct  of  their  internal 
affairs;  it  restricts  the  right  of  both  company  and  agent 
to  make  reasonable  private  agreements  in  respect  of  com- 
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pensation  for  ordinary  services;  and  the  restrictions  have 
no  immediate  or  necessary  relation  to  the  maintenance  of 
insurance  rates  fair  to  the  public. 

The  difference  between  regulation  and  management  is 
pointed  out  in  the  cases  cited  above.  Congress  has  power, 
for  example,  to  regulate  interstate  commerce;  but  gener¬ 
ally,  at  least,  it  may  not  say  what  shall  be  paid  to  em¬ 
ployees  or  interfere  with  the  freedom  of  the  parties  to 
contract  in  respect  of  wages.  This  was  distinctly  pointed 
out  in,  Wilson  v.  New,  243  U.  S.  332,  347 — “It  is  also 
equally  true  that  as  the  right  to  fix  by  agreement  between 
the  carrier  and  its  employees  a  standard  of  wages  to'  con¬ 
trol  their  relations  is  primarily  private,  the  establishment 
and  giving  effect  to  such  agreed  on  standard-is  not  subject 
to  be  controlled  or  prevented  by  public  authority.” 

In  order  to  justify  the  denial  of  the  right  to  make  pri¬ 
vate  contracts,  some  special  circumstances  sufficient  to 
indicate  the  necessity  therefor  must  be  shown  by  the  party 
relying  upon  the  denial.  Here  the  right  freely  to  agree 
,  upon  reasonable  compensation  has  been  abridged;  and 
no  special  circumstances  demanding  such  action  have 
been  disclosed.  Under  the  construction  placed  upon  the 
statute,  no  agent  can  make  an  enforcible  agreement  with 
an  insurance  company  definitely  fixing  his  compensation. 
Always  the  company  can  defeat  his  claim  for  the  agreed 
amount,  reasonable  in  fact,  by  paying  less  to  another 
agent. 

The  inability  of  the  company  to  make  enforcible  agree¬ 
ments  with  necessary  agents  has  no  appreciable  relation  to 
fair  rates.  One  agent’s  efforts  often  produce  much  more 
valuable  results  than  those  of  another.  Such  interference 
with  the  freedom  of  the  parties  hinders  the  proper  con¬ 
duct  of  the  business  and  may  ultimately  cause  increased 
rates.  The  statute  prescribes  no  definite  rate  of  com¬ 
pensation;  under  it  no  two  companies  are  required  to  pay 


270 


OCTOBER  TERM.  1930. 

Syllabus. 


282  U.  S. 


at  the  same  rate  for  like  services  in  the  same  locality ;  and 
competition  for  business  is  necessarily  abridged.  And  in 
order  to  operate  at  all  at  some  points,  the  insurer  may 
find  it  necessary  ta  pay  agents  much  more  than  prudent 
management  would  require,  and  beyond  the  real  value  of 
their  services  at  such  places. 

Although  agents  are  usually  paid  a  specified  percentage 
of  premiums  collected,  the  statute  is  not  limited  to  that 
situation.  Certainly  we  cannot  say  that  exercise  by  the 
companies  of  the  ordinary  right  freely  to  contract  touch¬ 
ing  compensation  for  services  will  tend  materially  to  in¬ 
terfere  with  reasonable  rates  for  insurance.  Rates  con¬ 
stitute  the  matter  of  public  concern,  not  the  compensation 
of  employees  or  representatives,  which  is,  after  all,  only 
an  item  of  expense.  And,  so  far  as  we  can  see,  this  legis¬ 
lation  will  afford  no  protection  to  those  who  wish  to 
insure. 

The  statute  before  us  goes  far  beyond  the  usual  pro¬ 
visions  of  state  laws  concerning  the  insurance  business. 
We  are  advised  that  a  similar  one  was  enacted  by  the 
State  of  Mississippi  in  1924  and  by  the  State  of  Louisiana 
in  1926.  Diligent  counsel  have  disclosed  no  others.  The 
restrictions  are  novel  and  lack  the  sanction  of  general 
assent  and  practical  experience. 

In  our  view  the  statute  is  arbitrary,  unreasonable  and 
beyond  the  power  of  the  legislature. 

STANGE  u.  UNITED  STATES. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  23.  Argued  December  2,  3,  1030. — Decided  January  5,  1931. 

Section  250  (d)  of  the  Revenue  Act  of  1921,  referring  to  income  and 
excess  profits  taxes  under  earlier  Acts,  provides  that  the  amount 
due  under  any  return  made  under  such  Acts  shall  be  determined 
and  assessed  within  five  years  after  the  return  was  filed,  unless  the 
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Commissioner  and  taxpayer  consent  in  writing  to  a  later  “deter¬ 
mination,  assessment,  and  collection  ”  of  the  tax;  and  that  no  suit 
or  proceeding  for  the  collection  of  taxes,  due  under  the  prior  Acts, 
shall  be  begun  after  the  expiration  of  five  years  after  the  date  when 
such  return  was  filed.  Held: 

1.  The  taxpayer’s  waiver  of  the  limitation  is  effective  even 
though  executed  more  than  five  years  after  the  filing  of  his  return 
under  the  prior  taxing  Act.  P.  273. 

2.  An  agreement  by.  the  taxpayer  waiving  any  and  all  statutory 
limitations  as  to  the  time  within  which  assessments  might  be 
entered,  but  not  in  terms  referring  to  “determination”  or  “col¬ 
lection”  of  the  tax,  was  valid  and  comprehended  both  assessment 
and  collection.  P.  275. 

3.  A  waiver  is  not  a  contract,  and  the  provision  of  §  250  (d) 
requiring  the  Commissioner’s  signature  was  inserted  for  purely  ad¬ 
ministrative  purposes  and  not  to  convert  into  a  contract  what  is 
essentially  a  voluntary,  unilateral  waiver  of  a  defense  by  the  tax¬ 
payer.  P.  276. 

68  Ct.  Cls.  395,  affirmed. 

Certiorari,  281  U.  S.  707,  to  review  a  judgment  reject¬ 
ing  a  claim  for  recovery  of  money  collected  under  a 
deficiency  income  tax  assessment. 

Mr.  W.  W.  Spalding  for  petitioner. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher  and  Messrs.  Claude  R*  Branch,  Special 
Assistant  to  the  Attorney  General,  Joseph  H.  Sheppard, 
and  Bradley  B.  Gilman  were  on  the  bri6f,  for  the  United 
States. 

Mr.  John  E.  Hughes,  by  special  leave  of  Court,  filed  a 
brief  on  behalf  of  the  Holmes  Manufacturing  Company 
as  amicus  curiae. 

Messrs.  Wm.  E.  Leahy  and  Wm.  J.  Hughes,  Jr.,  by  spe¬ 
cial  leave  of  Court,  filed  a  brief  on  behalf  of  Frank  A. 
Vanderlip  et  al.  as  amid  curiae. 
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Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

In  February,  1915,  Stange  made  a  return  of  taxable 
income  for  the  year.  1914,  under  the  Revenue  Act  of 
October  3,  1913,  c.  16,  38  Stat.  114,  and  paid  the  tax 
assessed  thereon.  In  February,  1924,  the  Commissioner 
of  Internal  Revenue  made  a  deficiency  assessment.  Pro¬ 
ceedings  for  collection  were  instituted  in  March,  1925. 
In  order  to  avoid  distraint,  Stange  paid  the  amount 
assessed,  with  interest,  and  duly  made  claim  for  a  refund 
on  the  ground  that  the  return  made  in  1915  had  included 
all  the  income  taxable.  Upon  the  rejection  of  this  claim, 
he  filed  a  supplementary  claim  for  a  refund  on  the  ground 
that  the  collection  of  the  additional  tax  had  been  barred 
by  the  statute  of- limitations  contained  in  §  250  (d)  of  the 
Revenue  Act  of  November  23,  1921,  c.  136,  42  Stat.  227, 
265.  After  the  lapse  of  six  months  without  a  determina¬ 
tion  by  the  Commissioner,  he  brought  this  suit  in  Hie 
Court  of  Claims  to  recover  the  money  so  paid.  There  he 
urged  both  contentions.  In  answer  to  the  latter,  the  Gov¬ 
ernment  insisted  that  the  statute  had  been  waived  by  a 
written  agreement  signed  by  Stange  in  November,  1922 
and  by  the  Commissioner  in  March,  1923.  The  trial  court 
entered  judgment  for  the  United  States.  68  Ct.  Cls.  395. 
This  Court  granted  a  writ  of  certiorari,  limited  “  to  the 
questions  involving  the  validity  and  effect  of  the  waiver 
of  the  statute  of  limitations.”  281  U.  S.  707. 

No  constitutional  question  is  presented.  Whether  the 
petitioner  is  entitled  to  recover  depends  upon  the  con 
struction  and  effect  of  §  250  (d)  and  of  the  written  agree¬ 
ment  called  the  waiver.  That  section  provides: 

“The  amount  of  income,  excess-profits,  or  war-profits 
taxes  due  .  .  .  under  any  return  made 
der  prior  mcome,  excess-profits,  or  war-profits  tax  Acts, 
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or  under  section  38  of  the  Act  entitled  ‘An  Act  to  provide 
revenue,  equalize  duties,  and  encourage  the  industries  of 
the  United  States,  and  for  other  purposes/  approved 
August  5,  19Q9,  shall  be  determined  and  assessed  within 
five  years  after  the  return  was  filed,  unless  both  the  Com¬ 
missioner  and  the  taxpayer  consent  in  writing  to  a  later 
determination,  assessment,  and  collection  of  the  tax;  and 
no  suit  or  proceeding  for  the  collection  of  any  such  taxes 
due  under  this  Act  or  under  prior  income,  excess-profits, 
or  war-profits  tax  Acts,  or  of  any  taxes  due  under  section 
38  of  such  Act  of  August  5,  1909,  shall  be  begun,  after 
the  expiration  of  five  years  after  the  date  when  such 
return  was  filed,  but  this  shall  not  affect  suits  or  proceed¬ 
ings  begun  at  the  time  of  the  passage  of  this  Act :  .  .  .” 

42  Stat.  265.- 

The  waiver  provides: 

“  C.  H.  Stange,  of  Merrill,  Wisconsin,  in  consideration  „ 
of  the  assurance  given  him  by  officials  of  the  Income  Tax 
Unit  of  the  Bureau  of  Internal  Revenue  that  his  liability 
for  all  Federal  taxes  imposed  by  the  Act  of  Congress 
approved  October  3,  1913,  .  .  .  on  his  net  income 
received  from  all  sources  in  the  year  ended  December  31, 
1914,  .  .  .  shall  not  he  determined  except  after  delib¬ 
erate,  intensive,  and  thorough  consideration,  hereby 
waives  any  and  all  statutory  limitations  as  to  the  time 
within  which  assessments  based  upon  such  liability  may 
be  entered.  .  .  .” 

First.  It  is  contended  that  the  waiver  was  of  no  effect 
because  executed  more  than  five  years  after  the  filing  of 
■the  return.1  The  argument  is  that  to  give  effect  to  a 

i  On  this  question,  there  has  been  conflict  in  the  lower  federal 
courts.  See,  sustaining  the  validity  of  such  waivers,  Stange  v.  United 
States,  68  Ct.  Cls.  395;  W.  P.  Brown  &  Sons  Lumber  Co.  v.  Commis¬ 
sioner,  38  F.  (2d)  425  (C.  C.  A.  6th);  Sabin  v.  United  States,  44  F. 
(2d)  70  (Ct.  Cls.).  Denying  validity:  Joy  Floral  Co.  v.  Commis- 

22110° — 31 - 18 
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waiver  executed  after  the  expiration  of  the  period  of  limi¬ 
tation  would  give  to  the  statute  a  retroactive  effect, 
which  Congress  cannot  be  presumed  to  have  intended. 
There  was  no  lack  of  power.  Prior  to  the  1921  Act  no 
legislation  barred  the  enforcement  of  the  liability  for  a 
tax  under  the  Act  of  1913.  Taxes  duly  assessed  could  be 
collected  at  any  time  by  suit.  There  was  a  three-year 
limitation  on  assessment* 2  (Section  II  (E),  38  Stat.  169), 
which  if  duly  made  might  be  followed  by  distraint.  But 
there  was  no  limitation  upon  the  time  within  which  the 
tax  liability  could  be  enforced  by  suit  without  a  prior 
assessment.3  The  1921  Act  was  the  first,  to  interpose  a 
limitation  upon  the  right  of  the  Government  to  enforce 
a  tax  liability  already  accrued.4  It  barred  collection  in 

sioner,  29  F.  (2d)  865  (Ct.  App.  D.  C.)  (same  question  under  §  278 
•(c)  of  the  Act  of  1924,  c.  234,  43  Stat.  253,  300) ;•  Spear  &  Co.  v. 
Heiner,  34  F.  (2d)  795;  Pictorial  Printing  Co.  v.  Commissioner,  38 
F.  (2d)  563  (C.  C.  A.  7th);  Columbian  Iron  Works  v.  Brock,' 38  F. 
(2d)  816;  Chicago  Railway  Equipment  Co.  \.  Commissioner,  39  F. 
(2d)  378  (C.  C.  A.  7th)  (both  under  the  1924  Act) ;  Wetherell  Bros. 
Co.  v.  White,  D.  Mass.,  decided  December  3,  1930,  U.  S.  Daily, 
December  30,  1930,  p.  3291  (under  §  278  (e)  of  the  1926  Act,  c.  27, 
44  Stat.  9,  59). 

2  There  was  doubt  whether  this  provision  required  the  Commis¬ 
sioner  both  to  discover  the  error  in  the  return  and  to  make  an  addi¬ 
tional  assessment,  or  merely  to  make  discovery,  within  the  three 
years.  See  Aiken  v.  Burnet,  decided  this  day,  post,  p.  280,  note  2; 
W.  P.  Brown  &  Sons  Lumber  Co.  v.  Burnet,  decided  this  day,  post, 
p.  286,  note  2. 

3  Compare  United  States  v.  Nashville,  C.  &  St.  L.  Ry.,  249  Fed. 

678;  United  States  v.  Ayer,  12  F.  (2d)  194;  United  States’  v,  Kelley, 
24  F.  (2d)  234;  United  States  v.  Greenfield  Tap  &  Die  Corp  27  f' 
(2d)  933.  i 

4  The  provisions  in  §  250  (d)  of  the  Revenue  Act  of  1918  (40  Stat. 
1057,  1083)  were  not  in  terms  retroactfve  and  applied,  only  to  taxes 
assessed  under  that  Act.  Compare  Bowers  v.  N.  Y.  &  Albany  Light¬ 
erage  Co.,  273  U.  S.  346,  350;  Florsheim  Bros.  Co.  v.  United  States, 
280  U.  S.  453,  459,  note  5.  Even  after  the  Act  of  1921  suit  might  be 
brought,  within  the  limitation  period,  though  no  assessment  had  been 
made.  See  Revenue  Act  of  1924,  c.  234,  §  278  (d),  43  Stat.  253,  300. 
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any  manner  after  five  years  only  in  case  no  waiver  was 
given.  Congress  must  have  intended  that  a  waiver  should 
be  operative  even  though  before  the  passage  of  the  Act 
five  years  had  elapsed  from  the  time  the  return  had  been 
filed.  Among  the  earlier  revenue  acts  referred  to  in  §  250 
(d)  was  that  of  1909,  the  returns  under  which  were  re¬ 
quired  to  be  filed  more  than  ten  years  prior  to  the  pas¬ 
sage  of  the  1921  Act.  Section  38,  Third,  36  Stat.  114. 
And  returns  under  the  Revenue  Act  of  1913  were  required 
to  be  filed  more  than  six  years  before  the  passage  of  the 
1921  Act.  Section  II  (D),  38  Stat.  168.  The  consent 
clause  in  §  250  (d)  deals  broadly  with  all  assessments  and 
collections  under  past  and  future  acts,  and  there  is  no 
indication  of  an  intention  to  confine  it  to  those  few  cases 
under  the  early  revenue  acts  in  which  no  return  had  been 
filed  or  a  so-called  common  law  waiver  had  been  given 
prior  to  1921.  Unless  it  is  to  be  rendered  practically 
meaningless  as  applied  to  tax  returns  under  these  earlier 
acts,  it  must  be  construed  to  permit  the  execution  of 
waivers  after  the  period  of  five  years.  Moreover,  there 
is  the  analogy  of  the  rule  that  private  .debts  barred  by  the 
statute  of  limitations  may  be  effectively  revived,  after  the 
bar  has  fallen,  by  a  new  promise  without  new  considera¬ 
tion.  Williston,  Contracts,  §§  160-184. 

Second.  It  is  contended  that  the  so-called  waiver  was 
inoperative  because  its  provisions  did  not  conform  to 
§  250  (d)  of  the  Revenue  Act  of  1921,  in  that  it  waived 
“  any  and  all  statutory  limitations  as  to  the  time  within 
which  assessments  based  upon  such  liability  may  be  en¬ 
tered/'  but  did  not  in  terms  refer  to  the  “  determination  ” 
or  “  collection  ”  of  the  tax.5  The  argument  is  that  Con- 

B  On  this  question,  the  Government  has  uniformly  prevailed  below. 
Stange  v.  United  States,  68  a.  Cls.  395;  Sabin  v.  United  States, 
44  F.  (2d)  70  (Ct.  Cls.);  Columbian  Iron  Works  v.  Brock,  38  F.  (2d) 
816;  Washington  Coed  &  Coke  Co.  v.  Heiner,  42  F.  (2d)  681;  Solo- 
mm  v.  Heiner,  43  F.  (2d)  592;  Crowell  Elevator  Co.  v.  Allen,  43  F. 
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gress  had,  in  respect  to  a  waiver,  prescribed  an  exact  and 
mandatory  procedure  under  which  the  Copimissioner  was 
authorized  to  defer  action  only  if  the  taxpayer  expressly 
waived  the  limitations  on  all  three  steps,  determination, 
assessment,  and  collection, — reliance  being  had  on  the  use 
of  the  conjunctive  “and”  in  the  section;  that  the  statu¬ 
tory  authority  given  the  Commissioner  to  consent  to  a 
later  performance  of  these  thr^e  steps  di$  not  imply  a 
like  authority  as  to  any  one  of  them;' that  under  §  250 
(d)  the  periods  within  which  both  assessment  and  collec¬ 
tion  must  be  made,  run  concurrently  five  years  from  the 
filing  of  the  return;  and  that  nothing  was  accomplished  by 
consenting  to  the  assessment,  since  the  assent  to  a  later 
collection  was  withheld. 

We  are  of  the  opinion  that  the  validity  of  a  waiver 
under  §  250  (d)  was  not  conditioned  on  thp  precise  use  of 
the  three  words  therein  mentioned.  As  pointed  out  in 
Florsheivi  Bros.,  etc.  v.  United  States,  280  U.  S.  453,  466, 
a  waiver  is  not  a  contract,  and  the  provision  requiring  the 
Commissioner’s  signature  was  inserted  for  purely  admin¬ 
istrative  purposes  and  not  to  convert  into  a  contract  what 
is  essentially  a  voluntary,  unilateral  waiver  of  a  defense 
by  the  taxpayer.  The  ambit  of  the  Commissioner’s  au¬ 
thority  may  be  in  many  respects  limited  by  the  statute, 
Florsheim  Bros.,  etc.  v.  United  States,  supra,  at  464,  but 
no  reason  appears  why  it  was  essential  that  specific  refer¬ 
ence  be  made  to  the  period  for  collection,  or  why  he  could 
not,  with  the  taxpayer’s  consent,  employ  one  word  instead 
of  three  to  secure  the  desired  result.  T^he  waiver,  in 
terms,  was  executed  by  the  taxpayer  in  order  “  that  his 
liability  .  .  .  might  be  determined”  only  after 

intensive  and  thorough  reconsideration  by  the  Commis- 

(2d)  772;  see,  also,  Watt  &  Holmes  Hardware  Co.  v.  Commissioner, 
8  B.  T.  A.  o72,  Sunshine  Cloak  &  Suit  Co.  v.  Commissioner  10 
B.  T.  A.  971  (under  §  278  (c)  of  1924  and  1926  Acts);  Lutcher  & 
Moore,  etc.  Co.  v.  Commissioner,  19  B.  T.  A.  887;  cf.  Roy  &  Tit- 
comb,  Inc.  v.  United  States,  69  Ct.  Cls.  614. 
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sioner.  The  parties  cannot  have  intended  to  have  the 
amount  of  the  tax  ascertained  and  to  leave  the  taxpayer 
free  to  pay  it  or  not.  They  clearly  contemplated  the 
entire  procedure  necessary  to  determination  and  collection 
of  the  tax.  This  does  not  mean  that  the  distinctions 
between  assessment  and  collection  were  to  be  disregarded, 
but  merely  that  the  employment  of  a  single  term  com¬ 
prehended  both  steps. 

In  November,  1922,  both  parties  understood  that  the 
tax  would  be  assessed  and  collected  after  a  proper  consid¬ 
eration  of  the  taxpayer’s  objections  to  any  additional 
assessment.  To  secure  sufficient  time  for  this  purpose, 
the  so-called  waiver  was  executed.  The  failure  to  insert 
in  the  written  consent  words  expressly  waiving  the  statu¬ 
tory  limitation  upon  collection,  is  explained  by  the  belief 
prevailing  prior  to  the  decision  in  Bowers  v.  N.  Y.  &  Al¬ 
bany  Lighterage  Company,  273  U.  S.  346,  that  distraint, 
the  common  method  for  coercing  payment,  was  possible 
even  when  the  statutory  period  for  collection  by  suit  had 
expired.  That  the  parties  at  the  time  may  have  believed 
that  collection  was  possible  independent  of  any  waiver, 
does  not  make  less  effective  the  instrument  given  for  the 
purpose  of  tolling  the  limitation  on  the  ultimate  determi¬ 
nation  and  collection  of  the  tax.  It  must  be  assumed 
that  an  effective  and  not  a  futile  act  was  intended. 

Affirmed. 


AIKEN,  ADMINISTRATRIX,  v.  BURNET,  COM¬ 
MISSIONER  OF  INTERNAL  REVENUE. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  69.  Argued  December  3,  1930. — Decided  January  5,  1931. 

1.  The  right  of  the  taxpayer  to  make,  and  the  authority  of  the 
Commissioner  of  Internal  Revenue  to  accept,  a  waiver  of  the 
period  of  limitations  on  assessment  of  income  and  excess  profits 
tax,  existed  before  the  enactment  of  the  Revenue  Act  of  1921, 
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which  was  the  first  of  the  revenue  acts  to  provide  in  terms  for 
waivers.  §  250  (d).  P.  280. 

2.  If  statutory  authority  was  needed  for  the  acceptance  of  such 
waivers,  prior  to  the  Revenue  Act  of  1921,  it  may  be  found  in 
the  general  administrative  provisions  of  earlier  revenue  acts. 
P.  281. 

3.  While  §  250  (d)  of  the  Revenue  Act  of  1921  first  specified  that 
a  waiver  should  be  in  writing  and  signed  by  the  Commissioner, 
it  did  not  invalidate  an  earlier  waiver  of  “  any  and  all  statutory 
limitations  ”  upon  an  assessment  of  1917  taxes,  even  as  applied 
to  limitations  imposed  by  §  250  (d)  itself.  P.  281. 

4.  A  waiver  referring  to  taxes  imposed  by  the  Act  of  Sept.  8,  1916, 
as  amended  by  the  Act  of  October  3,  1917,  held  operative  to 
extend  the  period  for  assessment  of  war-profits  as  well  as  income 
taxes.  P.  282. 

5.  A  waiver  purporting  to  extend  the  time  for  assessment  held 
applicable  also  to  the  time  for  collection.  Stange  v.  United 
States,  ante,  p.  270.  P.  282. 

6.  Under  §§  270  and  278  (d)  of  the  Revenue  Act  of  1924,  income 
and  excess-profits  taxes  for  1917,  assessed  March  12,  1925,  pur¬ 
suant  to  valid  time  extensions,  are  collectible  within  six  years  of 
the  assessment.  Id. 

35  F.  (2d)  620,  affirmed. 

Certiorari,  281  U.  S.  713,  to  review  a  judgment  sustain¬ 
ing  a  decision  of  the  Board  of  Tax  Appeals,  10  B.  T.  A. 
553,  which  had  affirmed  an  assessment  of  income  and 
excess-profits  taxes. 

Mr.  W.  Leo  Austin,  with  whom  Messrs.  James  H. 
Maxey  and  L.  E.  Cahill  were  on  the  brief,  for  petitioner. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher.  and  Messrs.  Claude  R.  Branch,  Special 
Assistant  to  the  Attorney  General,  Joseph  H.  Sheppard 
and  Bradley  B.  Gilman  were  on  the  brief,  for  respondent. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

On  March  30,  1918,  Aiken  filed  his  return  of  income  and 
excess  profits  taxes  for  the  year  1917.  On  March  12,  1925 
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the  Commissioner  made  a  jeopardy  assessment  which, 
upon  a  claim  for  abatement,  he  reduced,  on  October  7, 
1926.  Aiken  thereupon  appealed  to  the  Board  of  Tax 
Appeals  on  the  grounds  that  the  jeopardy  assessment  had 
been  erroneously  computed,  and  that  both  assessment  and 
collection  were  barred  by  the  statute  of  limitations.  The 
Commissioner’s  determination  was  affirmed  by  the  Board, 
10  B.  T.  A.  553;  and  its  decision  was  affirmed  by  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Eighth  Circuit,  35  F.  (2d) 
620.  This  Court  granted  a  petition  for  certiorari,  the 
argument  to  bet  “  limited  to  the  questions  concerning  the 
validity  and  effect  of  the  waivers,”  281  U.  S.  713. 

The  Revenue  Act  of  November  23,  1921,  c.  136,  §  250 
(d),  42  Stat.  227,  265,  provides  a  five-year  period  of  limi¬ 
tation  for  the  assessment  and  collection  of  income  and 
excess  profits  taxes  under  earlier  revenue  acts.  The  five 
years  from  the  filing  of  the  return  expired  March  30,  1923. 
Iu  order  to  sustain  the  validity  of  the  assessment  and  the 
right  of  collection,  it  was  necessary  to  establish  a  waiver 
effective  March  12,  1925,  the  date  of  the  jeopardy  assess¬ 
ment.  Several  waivers  had  been  given.  The  first,  which 
was  executed  by  the  taxpayer  on  February  5,  1921,  and 
filed  with  the  Bureau  two  days  later,  was  not  executed 
by  the  Commissioner  until  after  the  enactment  of  the 
1921  Revenue  Act.  That  waiver  expired  April  1,  1924.1 
Before  that  date,  a  second  waiver  had  been  duly  executed, 
which,  by  its  terms,  was  to  remain  in  effect  for  “  one  year 
after  the  expiration  of  .  .  .  the  statutory  period  of 

limitation  as  extended  by  any  waivers  already  on  file  with 
the  Bureau,  within  which  assessments  of  taxes  may  be 
made.  .  .  Thus  the  jeopardy  assessment  was  made 

shortly  before  April  ,1,  1925,  the  expiration  period  of  the 
first  waiver  as  extended  by  the  second ;  and  in  order  that 
this  tax  may  be  collected,  both  waivers  must  be  valid. 

i  It  was  unlimited  •  in  time,  but  expired  under  a  departmental 
ruling,  promulgated  April  11,  1923,  by  which  all  such  waivers  were 
to  terminate  April  1,  1924.  Mim.  3085, 1.  IV  Cum.  Bull.  II-l,  p.  174. 


280 


OCTOBER  TERM,  1930. 
Opinion  of  the  Court. 


282  U.S. 


First.  It  is  contended  that  the  waiver  of  February  5, 
1921,  is  invalid  because  it  was  executed  prior  to  the  enact¬ 
ment  of  §.250  (d)  of  the  Revenue  Act  of  1921  which  was 
the  first  of  the  revenue  acts  to  provide  in !  terms  for  the 
giving  of  waivers.  The  argument  is  that  prior  to  the 
enactment  of  that  section  the  Commissioner  lacked 
authority  to  accept  waivers  of  the  limitation  on  the  period 
within  which  assessment  might  be  made  Under  the  Acts 
of  1916  and  1917.2  This  contention  is  not  sound.  The 
limitation  periods  on  assessment  could  be  waived  by  the 
taxpayer  in  the  same  fashion  as  other  statutes  of  limita¬ 
tions  are  waived.  No  reason  appears  why  the  Cominis- 
sioner  could  not  accept  such  a  waiver  prior  to  the  Act  of 
1921.  Although  the  Government  might  at  that  time  still 
have  brought  suit  even  though  the  period  for  assessment 
had  expired,  it  was  thought  desirable  to  follow  the  normal 
and  simpler  course  of  assessment  and  collection  by  dis¬ 
traint  proceedings  because  of  the  advantages  afforded.3 
The  Commissioner  requested  the  taxpayer  to  execute  a 

2  Section  9  (a)  of  the  Act  of  September  8,  1916,  c.  463,  39  Stat. 

756,  763,  provided  that  where  a  false  [erroneous]  return  had  been 
filed,  the  Commissioner  had  three  years  in  which  to  discover  the 
error  and  to  make  an  additional  assessment.  Section  3  of  the  Act 
of  October  3,  1917,  c.  63,  40  Stat.  300,  301,  incorporated  these  pro¬ 
visions  by  reference.  Compare,  as  to  the  1909  and  1913  Acts 
Eliot  National  Bank  v.  Gill,  218  Fed.  600;  National  Bank  of  Corri 
merce  v.  Allen,  223  Fed.  472;  Woods  v.  Lewellyn,  252  Fed.  106-  and 
see  Reg.  33  (1914)  Arts.  25,  177;  id.  (Rev.  ed.  1918)  Arts.  38,  233; 
W.  P.  Brown  &  Sons  Lumber  Co.  v.  Burnet,  decided  this  day  -post 
p.  286,  note  2.  y  ’ 

3  Compare  Article  233  of  Regulations  33  (Rev.  ed  1918)  which 
stated  in  this  connection:  “While  the  Government  is  fully  authorized 
to  recover  such  taxes  by  suit,  it  is  desirable,  in  order  to  obviate 
needless  expense  and  annoyance  to  the  taxpayer  and  the  Government 
that  the  collection  be  made  as  a. Jesuit  of  a  formal  assessment  ”  See 
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waiver  in  cases  where  prolonged  reexamination  of  the 
return  seemed  necessary.  If  authority  was  needed  for  the 
acceptance  of  such  waivers,  it  may  be  found  in  the  gen¬ 
eral  broad  administrative  provisions  of  the  respective 
acts.4  Even  after  the  Act  of  1921,  a  so-called  waiver  was 
not  a  contract.  The  requirement  in  §  250  (d)  of  that 
Act  that  the  Commissioner  sign  the  consent  was  inserted 
to  meet  exigencies  of  administration,  and  not  as  a  grant 
of  authority  to  contract  for  waivers.  See  Stange  v.  United 
States,  decided  this  day,  ante,  p.  270;  Florsheim  Bros.  v. 
United  States,  280  U.  S.  453,  466. 

Second.  It  is  contended  that  the  first  waiver  should 
not  be  construed  as  waiving  a  limitation  prescribed  by  a 
statute  thereafter  enacted.  The  argument  is  that  §  250 
(d)  of  the  Act  of  1921  superseded  this  waiver  and  required 
a  new  consent  executed  subsequent  to  its  enactment  and 
in  accordance  with  its  terms.  While  §  250  (d)  first  speci¬ 
fied  that  a  waiver  be  in  writing  and  signed  by  the  Com¬ 
missioner,  there  was  nothing  in  that  section  which  invali¬ 
dated  waivers  made  prior  to  its  enactment  or  limited  the 
effect  of  such  instruments  on  the  limitations  therein  im¬ 
posed.  Compare  Florsheim  Bros.  v.  United  States,  280 
U.  S.  453,  467.  The  first  waiver;  by  its  express  terms, 
embraced  “  any  and  all  statutory  limitations  ”  upon  the 
assessment  of  these  1917  taxes.  We  see  no  reason  for 

4  Revenue  Act  of  October  3,  1917,  c.  63,  40  Stat.  300,  325,  §  1001, 
provides:  “That  .  .  .  every  person  .  .  .  liable  to  any  tax 
imposed  by  this  Act,  or  for  the  collection  thereof  .  .  .  shall  com¬ 
ply  with  such  regulations  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  from  time 
to  time  prescribe.”  This  was  followed  by  §  1309  of  the  Revenue  Act 
of  1918,  c.  18,  40  Stat.  1057,  1143,  which  authorized  “all  needful 
rules  and  regulations  for  the  enforcement  of  the  provisions  of  this 
Act.”  Compare  Revenue  Act  of  March  3,  1917,  c.  159,  39  Stat.  1000, 

1002, §  207. 
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restricting  this  language  so  as  to  exclude  the  limitations 
subsequently  imposed  by  §  250  (d)  of  the  Act  of  1921. 

Third.  It  is  contended  that  the  first  waiver,  even  if 
valid,  did  not  operate  to  extend  the  period  for  the  assess¬ 
ment  of  war-profits  as  distinguished  from  income  taxes. 
The  argument  is  based  on  the  reference  in  the  waiver, 
which  was  prepared  by  the  Commissioner,  to  “  all  Federal 
taxes  imposed  by  the  Act  of  Congress,  approved  Septem¬ 
ber  8,  1916,  as  amended  by  the  Act  of  Congress,  approved 
October  3,  1917/’  and  it  is  contended  that  the  war-profits 
tax  was  a  separate  enactment,  not  an  amendment  to  the 
1916  Act,  and  hence  not  included  within  the  waiver.  It 
is  clear  that  this  waiver  was  intended  to  embrace  all  lia¬ 
bility  under  the  1917  return  then  pending.  Moreover,  the 
only  statute  approved  October  3,  1917,  was  the  Revenue 
Act  of  that  year,  Chapter  63,  the  general  object  of  which 
was  to  increase  for  war  purposes  the  taxes  levied  by 
the  Act  of  1916. 

F ourth.  The  petitioner  has  argued  also  that  the  first 
waiver  did  not  purport  to  extend  the  time  for  collection. 
This  waiver  is  identical  with  that  before  us  in  Stange  v. 
United  States;  decided  this  day,  ante,  p.  270,  which  we  held 
was  intended  to  embrace  all  the  steps  necessary  for  the 
ultimate  collection  of  the  tax.  The  second  waiver  ex¬ 
pressly  included  “  determination,  assessment,  and  collec¬ 
tion.”  Consequently,  as  the  assessment  of  March  12, 1925, 
was  timely,  the  right  of  collection  is  within  §  278  (d)  and 
§  280  of  the  Revenue  Act  of  1924,  c.  234,  Tit.  II.,  43  Stat. 
253,  300,  301,  which  gives  six  years  from  the  making  of 
the  assessment.  Florsheim  Bros.  v.  United  States,  280 

U.  S.  453,  467.  Compare  Russell  v.  United  States,  278 
U.  S.  181. 


Affirmed. 
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W.  P.  BROWN  &  SONS  LUMBER  COMPANY  v. 
BURNET,  COMMISSIONER  OF  INTERNAL 
REVENUE. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

No.  115.  Argued  December  3,  1930. — Decided  January  5,  1931. 

1.  A  return  for  1917  income  and  profits  tax  was  filed  April  1,  1918; 
the  taxpayer,  within  the  three  year  period  for  assessment  allowed 
by  the  Revenue  Act  of  1917,  filed  a  waiver  extending  that  period 
to  April  1,  1924;  notice  of  a  deficiency,  an  intradepartmental 
appeal  therefrom,  a  jeopardy  assessment,  and  a  claim  of  abate¬ 
ment  all  occurred  in  1923,  within  the  extended  period.  Held  that 
the  waiver  was  valid  even  though  executed  by  the  taxpayer  before 
the  date  of  the  Revenue  Act  of  1921  and  not  executed  by  the 
Commissioner  until  1922,  and  that,  under  §  250  (d)  of  the  Act 
of  1921,  the  assessment  was  in  time.  Stange  v.  United  States,  ante, 
p.  270;  Aiken  v.  Burnet,  ante,  p.  277.  P.  285. 

2.  Three  successive  waivers  held  valid  and  productive  of  successive 
extensions  of  the  period  for  collecting  1917  taxes  beyond  the  five 
year  period  provided  in  §  250  (d),  Revenue  Act  of  1921,  although 
the  first  waiver  was  executed  by  the  taxpayer  before  the  date  of 
that  Act  and  not  executed  by  the  Commissioner  until  1922,  and 
did  not  refer  expressly  to  collection,  a'bd  although  the  other  two, 
both  in  terms  covering  collection,  were  given  after  five  years  from 
the  filing  of  the  return.  Aiken  v.  Burnet,  ante,  p.  277 ;  Stange  V. 
United  States,  ante,  p.  270;  Burnet  v.  Chicago  Ry.  Equipment 
Co.,  post,  p.295.  P.286. 

3.  The  right  to  collect  a  deficiency  assessment  of  1917  taxes,  the 
limitation  period  for  which,  as  extended  by  waivers,  did  not 
expire  until  after  the  taxpayer  had  appealed  from  the  assessment 
to  the  Board  of  Tax  Appeals,  did  not  become  barred  under  §  250 
(d)  of  the  Revenue  Act  of  1921  when  the  time  specified  in  the  last 
extension  expired  pending  the  appeal,  even  though  the  Commis¬ 
sioner,  despite  the  appeal,  remained  free  to  collect  the  tax  as 
assessed.  So  held  in  view  of  provisions  of  the  Revenue  Act  of 
1926,  mentioned  below.  P.  288. 
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4.  The  deficiency  in  1917  taxes,  was  assessed,  but  not  paid  in  full, 
before  June  3,  1924;  the  Commissioner,  after  June  2,  1924  (date  of 
the  Revenue  Act  of  that  year,)  but  before  the  date  of  the  Revenue 
Act  of  1926,  finally  determined  the  amount  of  deficiency;  and  the 
taxpayer’s  appeal  to  the  Board  of  Tax  Appeals  was  taken  before 
the  date  of  the  1926  Act  and  was  then  pending.  Held: 

(1)  That  §  283  (f)  of  the  Act  of  1926  confirmed  the  jurisdiction 
of  the  Board  over  the  appeal.  P.  288. 

(2)  Sections  274  (a)  and  277  (b)  of  that  Act  were  made  appli¬ 
cable  by  §  283  (f)  and  extended  the  period  for  collection  until  after 
final  determination  by  the  Board.  P.  290. 

(3)  Section  1000  of  the  Act  of  1926,  amending  the  1924  Act  by 
providing  that,  where  the  Board  found  a  tax  barred  by  limitations, 
its  decision  should  be  that  there  was  no  deficiency,  was  intended  to 
confirm  its  jurisdiction  in  making  final  disposition  of  a  deficiency 
already  barred,  and  does  not  affect  the  special  jurisdiction  con¬ 
ferred  by  §  283  (f)  supra.  P.  291. 

(4)  Under  §  283  (f),  Act  of  1926,  the  suspension  by  §  277  (b) 
of  the  time  limit  on  collection  applies  retroactively  to  the  date  the 
appeal  was  filed  with  the  Board  of  Tax  Appeals.  P.  292. 

(6)  Section  278  (e),  Act  of  1926,  which  prohibits  collection,  in 
the  absence  of  a  waiver  prior  to  that  Act,  if  at  the  date  of  its 
enactment  the  tax  was  already  barred,  does  not  apply  where, 
although  the  waiver  had  in  terms  expired  before  that  date,  the  time 
is  extended  under  §  283  (f)  pending  appeal  before  the  Board.  P.  292. 

(6)  Section  283  (1),  Act  of  1926,  which  provides  that  in  case  of 
any  tax  imposed  by  a  prior  Act  there  shall  be  added  to  the  period 
of  suspension  given  by  §  277  (b),  any  period  prior  to  the  Act  of 
1926  during  which  the  Commissioner  was  prohibited  from  beginning 
distraint  or  proceeding  in  court,  does  not  limit  application  of 
§§  274  (a)  and  277  (b),  as  directed  by  §  283  (f),  supra,  to  the 
present  case,  even  though  the  Commissioner  was  free  to  make 
collection  between  the  date  of  the  appeal  to  the  Board  and  the  date 
of  the  1926  Act.  P.293. 

38  F.  (2d)  425,  affirmed. 

Certiorari,  281  U.  S.  718,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  affirming  a  decision  of  the  Board 
of  Tax  Appeals,  13  B.  T.  A.  1425,  which  sustained  an 
income  and  profits  tax  against  the  defense  that  it  was 
barred  by  limitations. 
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Mr.  W.  W.  Spalding  for  petitioner. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher,  and  Messrs.  Claude  R.  Branch,  Special 
Assistant  to  the  Attorney  General,  Joseph  H.  Sheppard, 
and  Bradley  B.  Gilman  were  on  the  brief,  for  respondent. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

On  April  1,  1918,  W.  P.  Brown  &  Sons  Lumber  Com¬ 
pany  filed  its  income  and  profits  tax  return  for  the  year 
1917.  The  tax  thereon  was  duly  paid.  On  March  6, 
1923,  the  Bureau  of  Internal  Revenue  duly  mailed  to  the 
'taxpayer  notice  of  a  deficiency.  A  timely  appeal  was 
taken  to  the  Commissioner  who  had  meanwhile,  in  March, 

1923,  made  a  jeopardy  assessment.  On  March  27,  1923, 
the  taxpayer  filed  a  claim  for  abatement.  On  June  4, 

1924,  this  claim  and  the  appeal  were  sent  by  the  Income 
Tax  Unit  to  the  Committee  on  Appeals  and  Review.1 
On  October  28,  1925,  the  Commissioner  duly  mailed  to 
the  taxpayer  notice  of  his  determination,  the  claim  for 
abatement  being  allowed  in  part  and  rejected  in  part. 
On  November  18,  1925,  the  taxpayer  appealed  to  the 
Board  of  Tax  Appeals  for  a  redetermination  of  the  defi¬ 
ciency.  There  the  parties  stipulated  the  amount  of  the 
additional  tax,  and  submitted  the  question  whether  it  was 
barred  by  the  statute  of  limitations.  The  Board  held  that 
it  was  not,  13  B.  T.  A.  1425;  and  its  decision  was  affirmed 
by  the  Circuit  Court  of  Appeals,  38  F.  (2d)  425.  This 
Court  granted  a  writ  of  certiorari,  the  briefs  and  argu¬ 
ments  to  be  “  limited  to  the  question  of  the  validity  and 

effect  of  the  waivers.”  281  U.  S.  718.  . 

The  jeopardy  assessment  was  clearly  made  in  time. 
The  return  was  filed  April  1,  1918;  the  assessment  was 

i  See  Williamsport  Wire  Rope  Co.  v.  United  States,  277  U.  S. 
551,  563,  note. 
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made  in  March,  1923.  By  §  250  (d)  of  the  Revenue  Act 
of  November  23,  1921,  c.  136,  42  Stat.  227,  265,  a  period 
of  five  years  from  the  filing  of  the  return,  was  allowed 
for  assessment,  see  Stange  v.  United,  States ,  decided  this 
day,  ante,  p.  270.  Moreover,  while  there  was  under  the  Act 
of  1917  a  limitation  of  three  years  on  the  period  for  assess¬ 
ment,2  the  taxpayer  had  duly  executed  and  filed  on  De¬ 
cember  13,  1920,  before  the  three  years  expired,  a  waiver 
which  extended  the  period  for  assessment  to  April  1, 
1924.3 * * * * 8  This  waiver  was  valid  even  though  executed  by 
the  taxpayer  before  the  Act  df  1921,  and  not  executed  by 
the  Commissioner  until  1922.  Aiken  v.  Burnet,  decided 
this  day,  ante,  p.  277.  The  original  letter  advising  the  tax¬ 
payer  of  the  deficiency,  the  intradepartmental  appeal 
therefrom,  the  jeopardy  assessment,  and  the  claim  for 
abatement  were  all  made  in  1923  within  the  extended 
period. 

The  sole  question  for  discussion  is  whether  the  right  of 
collection  has  been  barred  under  §  250  (d)  of  the  Revenue 
Act  of  1921  which  imposed  a  five  year  limitation  on  col- 

2  There  was  doubt  whether  the  1916  and  1917  Acts  required  the 

Commissioner  both  to  discover  the  error  in  the  return  and  to  make 

an  additional  assessment,  or  merely  to  make  discovery,  within  three 

years.  Revenue  Act  of  1916,  c.  463,  §  14  (a),  39  Stat.  756,  772, 
incorporated  by  reference  into  Revenue  Act  of  1917,  c.  63,  §  206 

(c),  40  Stat.  300,  305.  At  that  time,  the  Commissioner  thought  it 
sufficient  that  he  discover  the  error  within  the  three  years.  See 
Reg.  33  (Rev.  ed.  1918)  Art.  233.  Compare  Eliot  National  Bank  v. 
GUI,  218  Fed.  600,  602;  United  States  v.  Nashville,  C.  &  St.  L.  Ry. 

249  Fed,  678,  682;  Du  Pont  v.  Graham,  283  Fed.  300,  302  reversed 
on  other  grounds,  262  U.  S.  234.  Section  250  (d)  of  the  1921  Act 
extended  this  period  for  assessment  to  five  years,  (compare  United 
States  v.  Chicago  &  E.  I.  Ry.,  298  Fed.  779),  but  provided  that  the 
time  run  from  the  filing  of  the  return. 

8  This  waiver  was  unlimited  in  time  but  expired  April  1,  1924 
u^der  a  departmental  ruling  promulgated  April  11  1923  ’  Mim’. 

3085,  t.  R.  Cum.  Bull.  II— 1,  p.  174.  See  Aiken  v.  Burnet,  decided 
this  day,  ante,  p.  279,  note  1. 
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lection.  See  Stange  v.  United  States,  supra.  No  payment 
has  been  made  on  account  of  the  additional  tax;  and  no 
proceeding  for  collection  has  been  taken,  either  by  suit 
or  by  distraint.  Unless  extended  by  waiver,  the  period 
allowed  for  collection  expired  April  1,  1923.  Three 
waivers  were  given.  The  first  was  executed  by  the  tax¬ 
payer  and  filed  with  the  Bureau  December  13,  1920;  was 
approved  by  the  Commissioner  on  December  2,  1922;  and 
expired  April  1,  1924.  The  second  was  executed  by  both 
the  taxpayer  and  the  Commissioner  on  December  10,  1923, 
and  expired  by  its  terms  one  year  from  its  date.  The 
third  was  executed  by  the  taxpayer  and  the  Commissioner 
on  October  25,  1924;  and  it  was  in  terms  declared  to  be 
“in  effect  for  a  period  of  one  year  after  the  expiration  of 
the  statutory  period  of  limitation  within  which  assess¬ 
ments  of  taxes  may  be  made  for  the  year  or  years  men¬ 
tioned,  or  the  statutory  period  of  limitations  as  extended 
by  Section  277  (b)  of  the  Revenue  Act  of  1924,  or  by  any 
waivers  already  on  file  with  the  Bureau.”  All  three 
waivers  were  effective  in  extending  the  period  for  collec¬ 
tion.  The  first  was  valid  although  executed  by  the  tax¬ 
payer  before  the  Act  of  1921  and  not  executed  by  the 
Commissioner  until  1922,  and  operative  even  though  it 
did  not  make  express  reference  to  collection.  Aiken  v. 
Burnet,  decided  this  day,  ante,  p.  277.  The  second  was 
valid  because  given  within  the  period  as  extended  by  the 
first.  The  third  was  valid  because  given  within  the  period 
as  extended  by  the  second.  Moreover,  both  were  valid 
although  given  after  five  years  from  the  date  of  the  filing 
of  the  return.4  See  Stange  v.  United  States,  ante,  p.  270  ; 
Burnet  v.  Chicago  Railway  Equipment  Co.,  post,  p.  295. 
In  terms,  both  covered  collection.  The  third  had  not  ex- 

*  Inasmuch  as  the  second  and  third  waivers  were  in  themselves 
sufficient  to  extend  the  period  for  collection,  the  first  waiver  may  be 
disregarded  in  this  connection,  as  was  done  by  the  lower  court.  See 
38  F.  (2d)  428. 
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pired  when  the  appeal  was  taken  to  the  Board  of  Tax 
Appeals  on  November  18,  1925. 

Whether  the  right  of  collection  became  barred  there¬ 
after  depends  upon  the  construction  to  be  given  to  the 
applicable  statutes.  The  taxpayer  contends  that  the 
right  of  collection  was  barred  on  December  10,  1925,  that 
is  twenty-two  days  after  the  appeal  to  the  Board  of  Tax 
Appeals  had  been  taken,  although  this  appeal  was  then 
pending  without  having  been  heard,  and  indeed  could  not 
have  been  heard  under  the  practice  of  the  Board.  See 
Rule  15, 1  B.  T.  A.  1289,  Rules  24-25,  7  B.  T.  A.  1361-62. 
Besides  the  Act  of  1921,  provisions  of  the  Revenue  Act  of 
1924  and  of  the  Revenue  Act  of  1926  are  relied  upon. 
The  argument  is  that  despite  the  appeal  to  the  Board,  the 
Commissioner  was  at  all  times  at  liberty  to  enforce. pay¬ 
ment  of  the  tax  as  assessed  by  the  jeopardy  assessment  or 
as  later  reduced;  that  hence,  collection  was  barred  on 
December  10,  1925,  by  §  250  (d)  of  the  1921  Act;  and 
that  there  was  nothing  in  either  the  Revenue  Act  of  June 
2,  1924,  c.  234,  43  St.  253  or  the  Revenue  Act  of  February 
26,  1926,  c.  27,  44  Stat.  9,  which  kept  alive  the  right  of 
collection.  The  Board  of  Tax  Appeals  rested  it,s  decision 
on  provisions  of  the  1924  Act;5  the  Circuit  Court  of  Ap¬ 
peals  on  those  and  also  on  the  1926  Act.  Only  the  latter 
act  need  be  considered. 

Section  283  (f)  of  the  Revenue  Act  of  1926,  44  Stat. 
64,  provided: 


6  It  relied  upon  G.  L.  Ramsey  v.  Commissioner,  11  B.  T.  A  345 
where  it  has  held  that  on  a  jeopardy  assessment  which  had 
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“  If  any  deficiency  [in  any  1916-21  income  or  profits 
taxes]  .  .  .  was  assessed  before  June  3,  1924,  but 

was  not  paid  in  full  before  that  date,  and  if  the  Commis¬ 
sioner  after  June  2, 1924,  but  before  the  enactment  of  this 
Act  finally  determined  the  amount  of  the  deficiency,  and 
if  the  person  liable  for  such  tax  appealed  before  the  enact¬ 
ment  of  this  Act  to  the  Board  and  the  appeal  is  pending 
before  the  Board  at  the  time  of  the  enactment  of  this 
Act,  the  Board  shall  have  jurisdiction  of  the  appeal.  In 
all  such  cases  the  powers,  duties,  rights,  and  privileges  of 
the  Commissioner  and  of  the  person  who  has  brought  the 
appeal,  and  the  jurisdiction  of  the  Board  and  of  the  courts, 
shall  be  determined  .  .  .  in  the  same  manner  as  pro¬ 
vided  in  subdivision  (e)  of  this  section.  .  .  .” 6 

This  section  is  applicable  to  the  case  at  bar.  The  de¬ 
ficiency  was  assessed  in  March,  1923 ;  and  hence  before 
“  June  3,  1924,”  “  and  was  not  paid.”  On  October  28, 
1925,  between  the  effective  dates  of  the  1924  and  the  1926 
Acts,  the  Commissioner  finally  determined  the  amount 
of  the  deficiency;  and  on  November  18,  1925,  also  prior 
to  the  enactment  of  the  1926  Act,  the  taxpayer  appealed 
to  the  Board  of  Tax  Appeals.  One  effect  of  the  section 
was  to  confirm  the  jurisdiction  of  the  Board.7  Another 

6  Somewhat  similar  provisions  relating  to  like  cases  under  prior 
estate  and  gift  tax  statutes  were  enacted  at  the  same  time.  See 
Revenue  Act  of  1926,  c.  27,  §§  318,  (d),  (e),  and  (f),  44  Stat.  9, 
82-83;  De  Sabichi  v.  Commissioner,  4  B.  T.  A.  445.  ^ 

7 Although  some  doubt  was  expressed  in  Appeal' of  Reynolds  & 
Reynolds  Co.,  1  B.  T.  A.  275,  the  Board  of  Tax  Appeals  very  early 
took  jurisdiction  in  these  cases.  Appeal  of  Joseph  Garneau  Co.,  Inc., 
1  B.  T.  A.  75;  Appeal  of  Ormsby  McKnight  Mitchell,  1  B.  T.  A. 
143;  Appeal  of  Boston  Structural  Steel  Co.,  1  B.  T.  A.  602;  Appeal, 
of  Buffalo  Slag  Co.,  1  B.  T.  A.  749.  Compare  Appeal  of  Terminal 
Wine  Co.,  1  B.  T.  A.  697.  Following  the  Act  of  1926,  the  Board  has 
'  uniformly  held  that  5  283  (f)  confirmed  its  jurisdiction.  See  Appeal 
of  Covert  Gear  Co.,  4  B.  T.  A.  1025;  Appeal  of  Elizabeth  W.  Strana- 
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effect  was  to  make  applicable  to  the  case  at  bar  §  274  (a) 
and  §  277  (b)  of  the  1926  Act.* * * * * * * 8  Section  274  (a)  provided 
that  no  distraint  or  proceeding  in  court  for  the  collection 

han,  4  B.  T.  A.  1141;  Appeal  of  Nice  Ball  Bearing  Co.,  5  B.  T.  A. 
484;  Appeal  of  Slater  Mills,  Inc.,  5  B.  T.  A.  971;  Appeal  of  Ocean 
Accident  &  Guarantee  Corp.,  6  B.  T.  A.  1045;  Reliance  Mfg.  Co.  v. 

Commissioner,  7  B.  T,  A.  583.  Such  was  clearly  the  legislative  pur¬ 

pose  of  the  section.  See  Hearings  Before  the  Committee  on  Ways 

and  Means  on  Revenue  Revision  of  1925,  69th  Cong.,  1st  Sess.,  pp. 
898,  et  seq.,  particularly  the  statement  of  the  Board  Chairman, 

Charles  D.  Hamel,  p.  923;  H.  Rep.  No.  1,  id.,  December  7,  1925, 

p.  13;  Sen.  Rep.  No.  52,  id.,  January  16,  1926,  p.  32;  Conference 

Report,  H.  Rep.  No.  356,  id.,  February  22,  1926,  pp.  46-47. 

8  Subdivision  (f)  of  §  283  refers  to  subdivision  (e).  That  section 
provides  that  the  situation  dealt  with  therein  should  be  treated  as 
though  a  deficiency  notice  had  been  sent  under  §  274  (a),  and  that 
the  tax  “  shall  be  collected  and  paid  in  the  same  manner  and  subject 
to  the  same  provisions  and  limitations  .  .  .  as  in  the  case  of  a 
deficiency  imposed  [by  the  1926  Act],  except  as  otherwise  provided 
in  section  277,”  and  in  certain  sections  relating  to  interest  and  jeopr 
ardy  collection,  which  are  here  immaterial.  44  Stat.  64.  Deficiencies 
under  the  1926  Act  were  governed  by  §§  273,  274,  and  275,  44  Stat. 
55-57.  Section  273,  defining  the  term,  and  §  275,  providing  for 
additions  in  the  case  of  negligence,  fraud,  etc.,  are  not  here  applicable. 
Section  274  (a)  is  quoted  in  the  text.  Section  277  (a)  related  to  the- 
periods  for  assessment  and  collection  generally  and  reenacted  the  five 
year  limitation  on  the  collection  of  1917  taxes.  It  was  qualified  by 
§  277  (b),  quoted  in  the  text. 

Section  283  (f)  was,  in  addition,  limited  by  §  283  (j)  which  pro¬ 
hibited  an  appeal  to  the  Circuit  Court  of  Appeals  if  the  hearing 
before  the  Board  had  been  held  prior  to  the  enactment  of  the  1926 
Act.  Blair  v.  Curran,  24  F.  (2d)  390;  Blair  v.  Hendricks,  24  F. 
(2d)  8i9;  Power  &  Bro.  v.  Commissioner,  27  F.  (2d)  116.  In  the 
case  at  bar,  the  hearing  was  -held  on  April  26,  1928.  Also,  §  284  (d), 
44  Stat.  67,  which  imposed  restrictions  on  the  allowance  of  refunds 
and  credits  after  an  appeal  had  been  taken  to  the  Board  of  Tax 
Appeals,  was  made  inapplicable  to  cases  under  §  283  (f).  Compare 
Burnet  v.  Chicago  Railway  Equipment  Co.,  decided  this  day,  post, 
p.  301,  note  8. 
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of  the  deficiency  “shall  be  made,  begun,  or  prosecuted 
...  if  a  petition  has  been  filed  with  the  Board  [of 
Tax  Appeals],  until  the  decision  of  the  Board  has  become 
final.”  9  And  §  277  (b)  provided  that  the  running  of  the 
statute  of  limitations  on  “  the  beginning  of  distraint  or  a 
proceeding  in  court  for  collection,  in  respect  of  any  de¬ 
ficiency  shall  ...  be  suspended  for  thg  period  during 
which  the  Commissioner  is  prohibited  from  .  .  .  be¬ 
ginning  distraint  or  a  proceeding  in  court,  and  for  60  days 
thereafter.”  10  That  period  still  continues  as  there  is  not 
yet  a  final  determination  of  the  Board.* 11  The  taxpayer 
concedes  that  §  283  (f)  of  the  1926  Act  confirmed  the 
jurisdiction  of  the  Board  of  Tax  Appeals  in  the  present 
case,  but  contends  that  it  did  not  operate  to  extend  the 
period  for  collection  until  after  a  final  determination. 

First.  It  is  argued  that  §  283  (f)  cannot  be  interpreted 
as  extending  the  time  for  the  collection  of  the  tax  because 
of  §  1000.12  The  latter  section  amended  the  1924  Act  by 
providing  that  where  the  Board  found  that  the  tax  was 
barred  by  the  statute  of  limitations,  its  decision  should  be 
that  there  was  no  deficiency.  This  section  was  inserted 

9  44  Stat.  55.  Notwithstanding  the  prohibition  in  R.  S.  3224,  such 
suit  or  distraint  proceeding  may,  by  express  provision  in  §  274  (a), 
be  enjoined.  Peerless  Woolen  Mills  v.  Rose,  28  F.  (2d)  661. 

44  Stat.  58-59. 

11  Section  274  (h),  44  Stat.  56,  provided  that  the  decision  of  the 
Board  should  become  final  according  to  the  rules  set  out  in  §  1005. 
That  section  provides  that  finality  shall  be  given  thirty  days  after 
the  issuance  of  the  mandate  of  this  Court,  in  case  of  an  affirmance 
or  dismissal,  or  upon  correction  in  case  of  a  modification  or  reversal. 
44  Stat.  Ill;  26  U.  S.  C.,  §  1228. 

12  44  Stat.  105,  107.  This  section  was  a  general  amendment  to 
Title  IX  of  the  Revenue  Act  of  1924.  An  entire  new  section,  §  906, 
was,  inter  alia,  thereby  added  to  the  1924  Act,  of  which  subdivision 
(e)  is  relied  upon  by  respondent. 
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to  confirm  the  jurisdiction  of  the  Board  in  making  final 
disposition  of  a  deficiency  already  barred.13  It  contains 
nothing  which  affects  the  special  jurisdiction  conferred 
by  §  283  (f). 

Second.  It  is  argued  that  neither  §  277  (b),  which  sus¬ 
pended  the  running  of  the  statute,  nor  §  283  (f),  which 
incorporated  the  former,14  indicate  that  §  277  (b)  was  to 
be  given  a  retroactive  effect.  The  argument  is  unsound. 
Subdivision  (f)  of  §  283  shows  that  it  was  the  intention 
of  Congress  to  apply  the  provisions  of  §  277  (b)  to  cases 
like  that  at  bar.  Since  in  such  cases  the  assessment  (be¬ 
fore  June  3,  1924),  the  final  determination  and  the  appeal 
to  the  Board  (after  June  2,  1924),  must  expressly  have 
occurred  prior  to  the  enactment  of  the  1926  Act,  the  refer¬ 
ence  to  §  277  (b)  contained  in  §  283  (f)' necessarily  meant 
that  in  these  cases  the  former  section  was  to  be  applied 
retroactively. 

Third.  The  taxpayer  celies  also  upon  §  278  (e)15  of 
the  1926  Act  which  prohibited  collection,  in  the  absence 
of  a  waiver  prior  to  that  Act,  if  at  the  date;  of  its  enact- 
ihent  the  tax  was  already  barred.  The  argument  is  that 
since  the  last  waiver  by  its  terms  expired  on  December 
10,  1925,  that  is,  prior  to  the  effective  date  of  the  1926 

13  See  Hearings  Before  Committee  on  Ways  and  Means  on  Revenue 
Revision  of  1925,  supra,  note  7,  pp.  849,  et  &p.q.,  900-02.  The  Board 
had  early  decided  that  it  had  jurisdiction  ,u  such  cases  under  §  900 
of  the  1924  Act*  Appeal  of  National  Refining  Co.,  1  B.  T.  A.  236. 
Compare  note  12,  supra. 

14  See  note  8,  supra. 

15  “  This  section  .  .  .  shall  [not]  authorize  .  .  .  the  collec¬ 
tion  [of  a  tax]  (1)  if  at  the  time  of  the  enactment  of  this  Act  [such 
collection]  was  barred  .  .  .  unless  prior  to  the  enactment  of  this 
Act  the  Commissioner  and  the  taxpayer  agreed  in  writing  thereto  or 
(2)  contrary  to  the  provisions  of  subdivision  (a)  of  section  274  of 
this  Act.”  44  Stat.  59. 
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Act,  this  section  bars  collection.  That  interpretation  is 
not  correct.  As  was  said  by  the  court  below:  “The 
authority  for  extending  the  time  for  collection  under  the 
facts  of  the  case  at  bar  is  found  in  §  283  (f),  and  not  in 
§  278.  .  .  .  If  we  are  to  accept  petitioner  s  contention 

that  §  278  (e)  is  inconsistent  with  the  interpretation  we 
have  given  §  283  (f),  we  must  necessarily  hold  that  §  278 
(e)  in  effect  nullifies  the  clear  provisions  of  §  283  (f ) .  Not 
only  is  there  nothing  in  the  statute  to  warrant  this  inter¬ 
pretation,  but  the  interrelation  of  §  278  (e)  and  §  283  (f) 
makes  the  contrary  clear.” 16  38  F.  (2d)  431. 

Fourth.  It  is  argued  that  inasmuch  as  the  Commis¬ 
sioner  was  not  prohibited  from  making  collection  between 
November  18,  1925,  the  date  of  the  appeal,  and  February 
26,  1926,  the  effective  date  of  the  1926  Act,17  and  since 

10  As  was  pointed  out  below,  the  latter  part  of  §  278  (e),  which 
prohibits  collection  contrary  to  §  274  (a),  quoted  supra  p.  290,  recog¬ 
nizes  and,  reinforces  the  prohibition  against  collection  while  a  case 
is  pending  before  the  Board.  See  note  9,  supra.  Since  this  same 
subsection  274  (a)  is  incorporated  in  §  283  (f),  supra  note  8,  it  seems 
clear  from  this  interrelation  that  §  278  (e)  was  not  intended  to 
limit  §  283  (f),  and  that  the  suspension  of  the  statute  given  by 
§  277  (b)  is  applicable  to  the  instant  case.  See  38  F.  (2d)  431. 

17  The  filing  of  the  claim  for  abatement  of  the  jeopardy  assess¬ 
ment  did  not  operate  as  a  stay  of  collection.  The  claim  filed  in  the 
present  case,,  under  §  252  of  the  1921  Act  (42  Stat.  268)  and  R.  S. 
3228  as  amended  by  §  1316  of  that  Act  (42  Stat.  314)  ,  wTas  apparently 
not  accompanied  by  a  bond.  Under  such  circumstances  the  filing  of 
the  claim  would  not  have  prevented  collection  if  the  Commissioner 
had  believed  that  collection  of  the  tax  was  jeopardized.  See  Reg. 
33  (1918  ed.),  Art.  261;  Reg.  45,  Art.  1032;  Reg.  62,  Art.  1032;  cf. 
United  States  v.  Burden,  Smith  &  Co.,  33  F.  (2d)  229,  230.  Prior 
to  the  decision  in  Bowers  v.  N.  Y.  &  Albany  Lighterage  Co.,  273 
U.  S.  346,  it  was,  however,  the  common  practice  to  postpone  collec¬ 
tion  upon  the  filing  of  a  claim  for  abatement  if  there  was  no  doubt 
as  to  the  taxpayer’s  solvency.  See  H.  Rep.  No.  2,  70th  Cong.  1st 
Sess.,  December  7,  1927,  p.  34, 
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the  period  for  collection,  as  extended  by  the  waivers,  ex¬ 
pired  December  10,  1925,  §  277  (b)  does  not  aid  the 
Commissioner  because  the  statute  had  run  before  that 
section  could  cause  it  to  be  suspended.  Attention  is  called 
to  another  section  of  the  1926  Act,  §  283  (1),  which  pro¬ 
vided  that  in  the  case  of  any  tax  imposed  by  a  prior  Act 
there  shall  be  added  to  the  period  of  suspension  given  by 
§  277  (b),  any  period  prior  to  the  Act  of  1926  during 
which  the  Commissioner  was  prohibited  from  beginning 
distraint  or  proceeding  in  court.18  The  argument  is  that 
this  section  indicates  that  §  274  (a)  and  §  277  (b)  are  not 
to  be  applied  retroactively;  that  only  the  period,  if  any, 
obtained  under  §  283  (1)  can  be  added  to  the  waivers; 
and  that  since  the  Commissioner  was  not  prohibited  from 
collecting  prior  to  the  expiration  of  the  last  waiver,  §  283 
(1)  is  inapplicable.  Section  283  (1)  expressly  provides 
that  the  time  therein  granted  shall  be  “  in  addition  to  the 
period -of  suspension  provided  for  in  subdivision  (b)  of 
section  277.”  It  undoubtedly  had  reference  to  those  cases 
in  which  a  claim  for  abatement,  accompanied  by  a  bond, 
had  been  filed  and  collection  stayed  between  the  1924  Act 
and  1926  Act.19  It  cannot  limit  the  application  to  the 
case  at  bar  of  §  274  (a)  and  §  277  (b),  as  §  283  (f)  directs. 
This  argument  of  the  taxpayer  is  also  unsound. 

Ajfifmed. 

18  44  Stat.  66. 

19  Sea  §  279  of  the  Revenue  Act  of  1924,  c.  234,  43  Stat.  253,  300. 
Compare  §  283  (b)  and  (c)  of  the  1926  Act.  These  sections  con¬ 
firmed  the  jurisdiction  of  the  Board  in  cases  in  which  an  assessment 
had  been  made  and  an  appeal  taken,  or  in  which  the  60-day  period 
had  not  expired  before  the  1926  Act.  Compare  Plains  Buying  & 
Selling  Ass’n.  v.  Commissioner,  5  B.  T.  A.  1147,  1153.  In  such  cases 
a  jeopardy  assessment  and  claim  for  abatement,  accompanied  by  a 
bond  and  providing  for  a  stay  of  collection,  between  the  1924  and 
1926  Acts,  would  have  been  possible,  and  §  283  (1)  would  have 
applied. 
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BURNET,  COMMISSIONER  OF  INTERNAL  REV¬ 
ENUE,  v.  CHICAGO  RAILWAY  EQUIPMENT 
COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
.  SEVENTH  CIRCUIT. 

No.  231.  Argued  December  3,  1930. — Decided  January  5,  1931. 

1.  The  power  of  the  Commissioner  of  Internal  Revenue,  under  §  278 
(c)  of  the  Revenue  Act  of  1924,  to  sign  with  the  taxpayer  a 
waiver  to  extend  the  time  for  assessment  of  income  and  profits  taxes 
under  the  Act  of  1918,  could  be  exercised  after  his  determination 
of  deficiency  had  been  appealed  to  and  was  pending  before  the 
Board  of  Tax  Appeals.  P.  298. 

2.  Thd  Commissioner,  when  contemplating  the  making  of  a  jeopardy 
assessment  which  the  taxpayer  desired  to  avoid,  was  authorized, 
Under  his  general  administrative  powers,  to  accept  instead  the 
waiver,  as  a  substitute  means  of  insuring  ultimate  collection.  P.  298. 

3.  The  power  of  the  Commissioner  to  sign  a  waiver  under  §  278 
(c)  of  the  1924  Act  existed  after  the  expiration  of  the  five  year 
limitation  on  assessment.  §  277  (a).  So  held  where  that  period 
expired  after  the  date  of  the  Act,  and  without  deciding  whether 
§  278  (e)  qualifies  §  278  (c)  as  to  waivers  on  assessments  barred 
before  that  date.  P.  298. 

4.  Section  281  (e)  of  the  1924  Act,  which  extended  the  time  for 
making  claims  for  refund  where  a  waiver  of  assessment  had  been 
filed  prior  to  certain  specified  dates,  was  merely  to  extend  the  time 
for  fifing  claims  for  refund  in  particular  cases  of  taxes.  There  is 
no  necessary  relation  between  it  and  §  278  (c).  P.  300. 

5.  A  taxpayer  who  has  signed  a  waiver  and  has  had  the  validity 
of  the  alleged  deficiency  determined  in  the  courts,  on  appeal  from 
the  Board  of  Tax  Appeals,  has  no  good  ground  for  complaint  that 
he  cannot  thereafter  raise  the  same  question  on  a  claim  for  refund. 
P.  301. 

6.  A  waiver,  signed  while  appeal  from  a  deficiency  determination, 
duly  noticed,  was  pending  before  the  Board  of  Tax  Appeals, 
provided  that  the  time  for  making  assessment  should  continue 
until  a  date  specified  and  should  then  expire,  “except  that  if  a 
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notice  of  deficiency  in  tax  is  sent  to  said  taxpayer  and  if  an  appeal 
is  filed  with  said  Board,  then  said  date  shall  be  extended  by  the 
number  of  days  between  the  date  of  mailing  of  said  notice  and  the 
date  of  final  decision  by  said  Board.”  Held  that  the  quoted 
provision  applied  to  the  existing  notice  and  appeal,  the  object  of 
the  waiver  having  been  to  have  the  pending  case  determined  with¬ 
out  exacting  payment,  or  a  bond,  from  the  taxpayer  meanwhile. 
P.  302. 

7.  A  waiver  extending  time  for  a  deficiency  assessment,  made  when 
assessment  was  already  barred,  cannot  be  held  void  for  duress 
because  procured  by  a  threat  of  the  Commissioner  to  make  a 
jeopardy  assessment  and  enforce  collection,  where,  in  the  absence 
of  a  determination  that  the  bar  had  attached,  it  was  the  Commis¬ 
sioner’s  duty  to  proceed  to  insure  the  assessment  and  collection. 
P.  303. 

39  F.  (2d)  378,  reversed. 

Certiorari,  -post,  p.  821,-  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  reversing  the  Board  of  Tax 
Appeals  in  proceedings  for  the  assessment  of  an  income 
and  excess  profits  tax.  See  also  4  B.  T.  A.  452;  20  F 
(2d)  10;  14  B.  T.  A.  471. 

•  c 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch,  Special 
Assistant  to  the  Attorney  General,  Joseph  H.  Sheppard, 
and  Bradley  B.  Gilman  were  on  the  brief,  for  petitioner. 

Mr.  Henry  W.  Price,  with  whom  Mr.  W.  S.  Oppenheim 
was  on  the  brief,  for  respondent. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

The  Revenue  Act  of  June  2,  1924,  c.  234,  §  278  (c)  43 
Stat.  253,  300,  provides  concerning  income  and  profits 
taxes  under  the  Revenue  Act  of  1918:  “Where  both  the 
Commissioner  and  the  taxpayer  have  consented  in  writ¬ 
ing  to  the  assessment  of  the  tax  after  the  time  prescribed 
in  section  277  for  its  assessment  the  tax  may  be  assessed 
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at  any  time  prior  to  the  expiration  of  the  period  agreed 
upon.”  Section  277  (a)  (2),  43  Stat.  299,  provides  that 
the  tax  “  shall  be  assessed  within  five  years  after  the 
return  was  filed,  and  no  proceeding  in  court  for  the  collec¬ 
tion  of  such  taxes  shall  be  begun  after  the  expiration  of 
such  period.”  Section  277  (b)  provides  that  if  due  notice 
of  the  determination  of  a  deficiency  has  been  mailed  to 
the  taxpayer,  and  an  appeal  is  taken  to  the  Board  of  Tax 
Appeals,  the  time  for  making  the  assessment  shall  be 
extended  “by  the  number  of  days  between  the  date  of 
mailing  of  such  notice  and  the  date  of  the  final  decision 
by  the  Board.”  Section  278  (d)  provides  that  when 
assessed  within  the  period  prescribed  by  §  277  or  §  '278, 
“  such  tax  may  be  collected  by  distraint'or  by  a  proceed¬ 
ing  in  court,  begun  within  six  years  after  the  assessment 
of  the  tax.”  This  case  presents,  among  others,  the  ques¬ 
tion  whether  a  waiver  given  while  the  case  was  pending 
before  the  Board  of  Tax  Appeals  but  after  the  expiration 
of  five  years  from  the  filing  of  the  return  tolls  the  statute 
of  limitations. 

On  June  16,  1919,  the  Chicago  Railway  Equipment 
Company  filed  its  income  and  profits  tax  rettirn  for  1918. 
On  March  14,  1925,  the  Commissioner  determined  a 
deficiency  and  gave  due  notice  thereof.  On  May  6,  1925, 
the  taxpayer  filed  its  appeal  with  the  Board  of  Tax  Ap¬ 
peals  On  December  10,  1925,  the  taxpayer  and  the 
Commissioner  executed  an  agreement  which  provided  that 
a  the  time  for  making  any  assessment  .  .  .  shall  re¬ 
main  in  effect  until  December  31,  1926,  and  shall  then 
expire  except  that  if  a  notice  of  a  deficiency  in  tax  is  sent 
to  said  taxpayer  by  registered  mail  before  said  date  and 
.  .  .  if  an  appeal  is  filed  with  said  Board  [of  Tax 

Appeals]  then  said  date  shall  be  extended  by  the  number 
of  days  between  the  date  of  mailing  of  said  notice  of  defi- 
-  ciency  and  the  date  of  final  decision  by  said  board.”  On 
July  28,  1926,  the  Board  confirmed,  in  the  main,  the  Com- 
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missioner’s  determination,  4  B.  T.  A.  452;  but  the  Circuit 
Court  of  Appeals  remanded  the  case  to  it  for  further 
proceedings.  20  F.  (2d)  10.  Then,  for  the  first  time  the 
defense  was  made  that  the  deficiency  had  been  barred  by 
the  statute  of  limitations.  The  Board  overruled  the  ob¬ 
jection,  13  B.  T.  A.  471 ;  but  its  decision  was  reversed  by 
the  Circuit  Court  of  Appeals,  39  F.  (2d)  378.  This  Court 
granted  a  writ  of  certiorari. 

First.  The  taxpayer  contends  that  the  agreement  of 
December  10, 1925,  was  inoperative  because  the  Commis¬ 
sioner  lacked  the  power  to  sign  a  waiver  after  an  appeal 
from  his  determination  to  the  Board  of  Tax  Appeals. 
The  argument  is  that  once  such  an  appeal  has  been  filed, 
the  Commissioner’s  powers  of  investigation  and  determi¬ 
nation  have  been  exhausted;  that  thereafter  his  duty  in 
making  an  assessment  pursuant  to  the  Board’s  order  is 
purely  ministerial ;  that  the  waiver  is  in  effect  an  agree¬ 
ment  not  to  plead  the  statute  of  limitations;  and  that  the 
Commissioner  is  not  authorized  to  receive  such  a  waiver. 
As  we  said  in  Stange  v.  United  States ,  decided  this  day, 
ante,  p.  270,  the  Commissioner’s  signature  was  required 
purely  for  administrative  purposes.  See  Florsheim  Bros. 
Co.  v.  United  States,  280  U.  S.  453,  466.  There  was  noth¬ 
ing  in  this  requirement  which  limits  the  period  during 
which  a  waiver  may  be  effectively  given.  Compare  Aiken 
v.  Commissioner,  decided  this  day,  ante,  p.  277.  More¬ 
over,  at  the  time  this  waiver  was  executed,  the  Commis¬ 
sioner  was  contemplating  the  making  of  a  jeopardy  assess¬ 
ment  which  the  taxpayer  desired  to  avoid.  The 
Commissioner  was  clearly  authorized,  under  his  general 
administrative  powers,  to  accept  instead  the  waiver  as  a 
substitute  means  of  insuring  ultimate  collection.  See 
Aiken  v.  Commissioner,  supra. 

Second.  The  taxpayer  contends  that  the  waiver  was 
inoperative  because  the  Commissioner  lacked  the  power 
to  sign  a  waiver  after  the  expiration  of  the  five-year 
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period.1  What  was  said  on  this  subject  in  reference  to  a 
waiver  under  the  1921  Act  in  Stange  v.  United  States, 
supra,  is  applicable  also  to  the  corresponding  provision  of 
the  1924  Act.  A  difference  in  phraseology  is  called  to  our 
attention;  but  it  is  without  significance.  The  further 
argument  is  made  that  in  view  of  other  sections  in  the 
1924  Act,2 *  an  interpretation  of  §  278  (c)  which  permitted 
the  giving  of  a  waiver  after  the  expiration  of  the  five 
years,  would  lead  to  absurdities  and  inequalities  which 
Congress  could  not  have  intended.  Reference  is  made, 
first,  to  §  278  (e)B  which,  it  is  urged,  renders  inoperative 
any  waiver  signed  after  the  enactment  of  the  statute 
where  the  assessment  in  question  was  already  barred  prior 
thereto.4  The  inequality  charged  is  that  the  limitation 
period  for  the  assessment  of  *^18  taxes  due  under  a  return 
filed  before  June  2,  1919,  could  not,  under  the  suggested 
interpretation,  be  waived  after  June  2,  1924,  but  that  the 
corresponding  limitation  for  the  same  tax  due  under  a 
return  filed  after  June  2,  1919,  could  be  so  waived.  We 

1  See  Joy  Floral  Co.  v.  Commissioner,  29  F.  (2d)  865;  Columbian 
Iron  Works  v.  Brock,  38  F.  (2d)  816.  In  these  cases  the  taxpayers’ 
contention  was  sustained  and  the  waivers  held  inoperative. 

2  Respondent  also  cites  §  278  (e)  of  the  Revenue  Act  of  1926, 
c.  27,  44  Stat.  9,  59,  which  substantially  reenacted  §  278  (e)  of  the 
1924  Act,  and  urges  that  particular  discriminations  would  result  from 
the  combined  effect,  under  certain  suggested  interpretations,  of  these 
two  sections.  But  the  effect  of  a  later  statute  cannot  authorize  an 
unintended  and  undesirable  construction  of  an  earlier  act.  Compare 
Russell  v.  United  States,  278  U.  S.  181,  188. 

8“  (e)  This  section  shall  not  (1)  authorize  the  assessment  of  a 
tax  .  .  .  if  at  the  time  of  the  enactment  of  this  Act  such  assess¬ 
ment  .  .  .  was  barred  by  the  period  of  limitation  then  in 
existence.  .  .  43  Stat.  300. 

4  In  the  case  at  bar,  the  assessment  would  not  have  been  barred 
until  June  16,  1924,  five  years  from  the  date  of  the  return,  and  after 
the  enactment  of  the  1924  Act,  so  that  §  278  (e)  is  wholly  inappli¬ 
cable.  Respondent  offers  the  case  of  a  tax  under  an  earlier  return 
merely  for  the  purposes  of  its  argument. 
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need  not  determine  whether  respondent  is  correct  in  as¬ 
suming  that  §  278  (e)  qualifies  §  278  (c)  in  respect  to 
waivers  on  assessment  of  taxes  barred  prior  to  June  2, 
1924; 5  for  even  if  that  section  has  this  effect,  no  objec¬ 
tionable  inequality  would  result  in  permitting  a  revival 
of  liability  in  one  case  and  not  in  the  other.  Some  arbi¬ 
trary  date  must  be  taken  for  the  imposition  of  a  period 
of  limitation.  It  may  be  taken  likewise  in  regard  to  its 
removal. 

Attention  is  also  called  to  §  281  (e)  of  the  1924  Act,5 6 
which  extended  the  time  for  making  claims  for  refund 
where  a  waiver  of  assessment  had  been  filed  prior  to  cer¬ 
tain  specified  dates,7  and  it  is  said  that  §  278  (c),  as  inter- 

5  Subdivision  (e)  cannot  be  said  to  qualify  every  other  subdivision 
in  §  278.  Nothing  indicates  an  intention  to  have  it  limit  the  effect 
of  §  278  (a)  which  permits  assessment  to  be  made  or  suit  to  be 
brought  at  any  time  in  the  case  of  a  false  or  fraudulent  return  or  a 
failure  to  file  any  return.  Compare  United  States  v.  Updike,  281 
U.  S.  489,  495; .  United  States  v.  Lazenby,  5  F.  (2d)  827.  Nor  is 
there  any  indication  that  it  should  qualify  subsection  (c)  which 
provides  for  the  giving  of  waivers.  But  see  Jacobs  Brothers  Co.  v. 
Commissioner,  19  B.  T.  A.  315,  which  involved  §  278  (c)  and  related 
sections  of  the  1926  Act,  supra,  note  2.  Compare  Steiner  Mfg.  Co. 
v.  Commissioner,  18  B.  T.  A.  740;  James  &  Holmstrom  Piano  Co.  v. 
Commissioner,  19  B.  T.  A.  322;  Gillespie  v.  Commissioner,  20  B.  T.  A. 
1068,  1079;  Wetherell  Bros.  Co.  v.  White,  D.  Mass.,  decided  Decem¬ 
ber  3,  1930,  U.  S.  Daily,  December  30,  1930,  p.  3291.  The  decision 
in  Russell  v.  United  States,  278  U.  S.  181,  involved  the  interpreta¬ 
tion  of  subdivision  (d)  which  extended  the  period  for  collection  with¬ 
out  any  act  on  the  part  of  the  taxpayer.  Subdivision  (c)  is  effective 
only  if  the  taxpayer  voluntarily  executed  a  waiver. 

6  43  Stat.  302,  as  amended  by  the  Act  of  March  3,  1925,  c.  435, 
43  Stat.  1115. 

7  E.  g.,  for  1917  taxes,  within  five  years  after  the  return  was  filed; 
for  1918  taxes,  before  June  15,  1924;  for  1919  taxes,  before  June  15, 
1925.  Claims  might  be  made  on  or  before  April  1,  1925  for  1917 
and  1918  taxes,  on  or  before  April  1,  1926  for  1919  taxes;  or  if  the 
waiver  was  extended  by  a  new  waiver,  then  respectively  before 

pril  1,  1926  or  April  1,  1927;  or  within  four  years  after  the  tax 
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preted,  would,  when  read  with  §  281  (e),  result  in  a  dis¬ 
crimination  against  those  taxpayers  who  had  signed  a 
waiver  after  the  statute  had  run.  The  argument  is  that 
such  taxpayers  would  still  be  liable  for  the  fax,  but  that 
no  corresponding  extension  of  the  limitation  on  claims  for 
refund  would  be  given.  The  dates  specified  in  §  281  (e), 
however,  do  not  coincide  with  the  periods  of  limitation  on 
assessment  and  collection.  The  purpose  of  that,  section 
was  merely  to  extend  the  time  for  filing  claims  for  refund 
in  particular  cases  of  taxes  for  the  years  1917-1919. 
There  is  no  necessary  relation  between  it  and  §  278  (c). 
Moreover,  a  taxpayer  who  has  signed  a  waiver  and  has 
had  the  validity  of  the  alleged  deficiency  determined  in 
the  courts,  on  appeal  from  the  Board’s  determination,  has 
no  good  ground  for  complaint  that  he  cannot  thereafter 
raise  the  same  question  on  a  claim  for  refund.* * * * * * * 8 

was  paid.  43  Stat.  116,  302,  1115-16.  See  Reg.  65,  Art.  1307. 
These  provisions  followed  a  similar  section  in  the  Act  of  March  4. 

1923,  c.  276,  42  Stat.  1504-05,  dealing  with  1917  taxes;  they  were 
reenacted,  to  include  claims  for  the  refund  of  1920  and  1921  taxes, 
in  §  284  (g)  of  the  Revenue  Act  of  1926,  c.  27,  44  Stat.  9,  67.  Prior 
to  the  enactment  of  §  281  (e)  of  the  1924  Act,  all  claims  for  refund 
had  to  be  filed  within  five  years  from  the  date  the  return  was  due, 

or  within  two  years  from  the  date  the  tax  was  paid,  R.  S.  §  3228, 

as  amended  by  the  Act  of  March  4,  1923,  supra.  See  Revenue  Act 

of  1918,  c.  18,  §  252,  40  Stat.  1057,  1085;  Revenue  Act  of  1921, 

c.  136,  §  252,  42  Stat.  227,  268;  Revenue  Act  of  1924,  c.  234,  §  1012, 
43  Stat.  253,  342.  Compare  §  1112  of  the  Revenue  Act  of  1926, 

c.  27,  44  Stat.  9,  115;  Minnesota  Mutual  Life  Ins.  Co.  v.  United 
States,  66  Ct.  Cls.  481,  493,  certiorari  denied,  279  TJ.  S.  856;  Oxford 
Bank  v.  United  States,  44  F.  (2d)  253. 

8  The  1926  Act  expressly  provided  that  where  an  appeal  had  been 
taken  from  a  deficiency  determination,  no  credit  or  refund  could 
thereafter  be  allowed  except  in  conformance  with  the  decision  of  the 
Board.  Section  284  (d),  c.  27,  44  Stat.  9,  67.  And  refund  or  credit 
was  allowable  only  if  the  petition  had  been  filed  with  the  Board 
within  four  years  after  the  tax  was  paid,  or  a  timely  claim  for  refund 
had  been  made.  Section  284  (e),  44  Stat.  67.  This  section  was 
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Third.  The  taxpayer  contends  that,  by  its  terms,  the 
waiver  expired  December  31,  1926.  The  argument  is  that 
since  the  appeal  to  the  Board  of  Tax  Appeals  had  already 
been  taken,  the  latter  part  of  the  instrument,  relating  to 
an  extension  of  the  time  for  assessment  equal  to  the  num¬ 
ber  of  days  the  case  would  be  before  the  Board,  is  inap¬ 
plicable.  The  immediate  object  for  which  the  waiver  was 
given  was  to  enable  the  case  to  be  determined,  without 
respondent  being  obliged  to  pay  or  to  furnish  bond ;  and 
it  must  have  been  assumed  that  thereafter  the  Commis¬ 
sioner  would  duly  assess  and  collect  the  amount  of  the 
deficiency.  The  record  reveals  that  three  days  before  the 
execution  of  the  waiver,  the  Solicitor  of  Internal  Revenue 
wrote  respondent  that  “  as  it  is  impossible  at  this  time  to 
determine  whether  the  case  will  be  disposed  of  by  the 
board  prior  to  the  expiration  of  the  period.  .  .  .  you 
are  requested  to  execute  .  .  .  the  enclosed  waiver 
.  .  and  he  stated  further  that  if  the  waiver  were 
not  given,  the  Commissioner  would  make  a  jeopardy  as¬ 
sessment  and  require  a  bond  aa  a  condition  of  deferring 
collection.  Consequently,  the  provisions  of  the  latter  part 
of  the  waiver  were  clearly  intended  to  be  applicable;  and 
while  its  language  perhaps  was  not  as  apt  as  it  might  have 
been,* * * * * * * * 9  there  is  no  basis  for  denying  its  obvious  purpose. 

amended  by  §  507  of  the  1928  Act,  c.  852,  45  Stat.  871;  26  U.  S.  C., 

§  1065  (e),  to  make  the  filing  of  a  claim  for  refund  or  credit  un¬ 

necessary  where  an  appeal  was  taken.  On  the  general  problem  of 

refunds,  compare  H.  Rep.  No.  1,  69th  Cong.,  1st  Sess.,  December  7, 

1925,  pp.  13-14;  Hearings  Before  the  Committee  on  Ways  and  Means 

on  Revenue  Revision  of  1925,  id.,  pp.  285-92,  504,  934,  et  seq.,  981- 

83;  Hearings  Before  the  Senate  Committee  on  Finance,  on  H.  R.  1 

id.,  January  4,  1926,  pp.  192-94,  208-69. 

9  The  waiver  was  executed  on  the  standard  mimeographed  form 
generally  used  prior  to  the  mailing  of  a  deficiency  letter.  Had  it 
read:  “.  .  ,  if  a  notice  of  deficiency  was  sent  .  .  ”  before 
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Fourth.  The  taxpayer  contend^  that  the  waiver  was 
inoperative  because  secured  by  duress.  The  argument 
is  that  while  the  Commissioner  in  December,  1925,  might 
have  made  a  jeopardy  assessment  and  have  enforced  col¬ 
lection,  such  action  would  have  been  illegal  because  the 
statutory  period  had  then  expired,  and  that  a  waiver  pro¬ 
cured  by  such  a  threat  is  ineffective.  Whether  or  not  the 
Commissioner  would  have  been  liable  to  the  taxpayer  for 
a  collection  made  as  the  result  of  a  jeopardy  assessment 
in  1925,  we  need  not  determine.  He  clearly  had  the  power 
to  make  such  assessment  and  thereby  compel  the  filing  of 
a  claim  for  abatement  and  the  giving  of  a  bond,10  or,  if 
such  claim  and  accompanying  bond  were  not  filed,  to  make 
collection  and  relegate  respondent  to  an  action  at  law. 
In  the  absence  of  a  determination  that  this  deficiency  was 
barred,* 11  it  was  the  Commissioner’s  duty  to  proceed  to 
insure  the  assessment  and  collection  of  the  tax.  At  his 
suggestion,  the  taxpayer  executed  the  waiver.  Thereby 
it  was  enabled  to  have  all  questions  concerning  the  alleged 
deficiency  considered  by  the  Board.  A  waiver  given  un¬ 
der  such  circumstances  is  not  invalid.  This  contention, 
which  seems  to  have  been  raised  for  the  first  time  in  this 
Court,  is  also  unsound. 

Reversed. 

December  31,  1926,  there  could  be  no  doubt  of  its  applicability  to  the 
appeal  then  pending.  Its  meaning,  in  view  of  the  circumstances 
uncler  which  it  was  given,  is  nevertheless  clear. 

10  See  Revenue  Act  of  1924,  c.  234,  §  274  (d)  and  §  279  (a),  43 
Stat.  253,  297,  300. 

11  Other  waivers  were  alleged  to  be  in  existence,  and  while  they 
were  not  produced  at  the  trial  before  the  Board,  it  is  evident  that  in 
December,  1925,  the  Commissioner  was  of  the  opinion  that  the  de¬ 
ficiency,  already  determined,  was  not  barred.  This  was  clearly  stated 
in  the  letter  to  respondent  requesting  a  waiver. 
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THIRD  CIRCUIT. 

No.  112.  Argued  December  8,  1930. — Decided  January  5,  1931. ' 

1.  A  federal  district  court  which  has  imposed  a  sentence  of  imprison¬ 
ment  upon  a  defendant  in  a  criminal  case,  has  power,  during  the 
same  term  of  court,  to  amend  the  sentence  by  shortening  the  term 
of  imprisonment,  although  the  defendant  already  has  been  com¬ 
mitted  and  has  entered  upon  service  of  the  sentence.  United 
States  v.  Murray,  275  U.  S.  347,  distinguished.  P.  306. 

2.  Thus  to  reduce  a  sentence  by  amendment  is  as  much  a  judicial 
act  as  was  the  imposition  of  the  sentence  in  the  first  instance;  it  is 
not  a  usurpation  of  the  pardoning  power  of  the  executive.  P.  311. 

Response  to  a  question  certified  by  the  Circuit  Court 
of  Appeals,  on  an  appeal  by  the  Government  from  an 
order  of  the  District  Court  reducing  a  sentence  of  im¬ 
prisonment. 

Solicitor  General  Thacker,  with  whom  Assistant  Attor¬ 
ney  General  Youngquist  and  Messrs.  Mahlon  D.  Kiefer 
and  Erwin  N.  Griswold  were  on  the  brief,  for  the  United 
States. . 

The  decisions  of  this  Court  and  of  other  courts  tend  to 
support  the  conclusion  that  the  beginning  of  service  of  a 
valid  sentence  ends  the  power  of  the  court,  even  in  the 
same  term,  to  change  it.  Ex  parte  Gordon,  1  Black  503; 
Ex  parte  Lange,  18  Wall.  163;  United  States  v.  Murray, 
275  U.  S.  347 ;  Miller  v.  Snook,  15  F.  (2d)  68;  Yutz  v 
Pearman,  33  F.  (2d)  906.  See  United  States  ’v.  Howe, 
280  Fed.  815,  819;  Stewart  v.  United  States,  300  Fed  769* 
777;  Archer  v.  Snook,  10  F.  (2d)  567,  568;  Hynes  v 
United  States,  35  F.  (2d)  734,  735q  Cisson  v,  United 
States,  37  F.  (2d)  330,  332;  In  re  Graves,  117  Fed.  798 
Cf.  Emerson  v.  Boyles,  170  Ark.  621 ;  Tanner  v.  Wiggins, 
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54  Fla.  203;  State  v.  Ensign,  38  Idaho  539;  Brabandt  v. 
Commonwealth,  157  Ky.  130;  State  v.  Davis,  31  La.  Ann. 
249;  State  ex  rel.  Reid  v.  District  Court,  68  Mont.  309; 
Commonwealth  v.  Mayloy,  57  Pa.  291;  Ammon  v.  John¬ 
son,  3  Ohio  Cir.  Ct.  263;  Matter  of  Brittain,  93  N.  C.  587. 
See  also  State  v.  Meyer,  86  Kan.  793;  Brown  v.  Rice,  57 
Me.  55;  People  v.  Meservey,  96  Mich.  223;  In  re  Rich¬ 
ards,  150  Mich.  421;  In  re  Jones,  35  Neb.  499;  People  v. 
Sullivan,  54  Misc.  489;  State  v.  Cannon,  11  Ore.  312. 

Considerations  regarding  the  division  of  powers  between 
the  judiciary  and  the  other  branches  of  Government  tend 
to  support  this  conclusion  that  the  power  of  the  trial  court 
to  amend  a  valid  sentence  should  cease  when  the  defend¬ 
ant  has  been  committed. 

Brown  v.  Walker,  161  U.  S.  591,  601;  and  The  Laura, 
114  U.  S.  411,  make  it  clear  that  the  doctrine  of  separa¬ 
tion  of  powers  does  not  necessarily  require  the  decision  of 
this  case  in  favor  of  the  Government.  But  we  submit 
that  the  doctrine  does  furnish  a  useful  guide  which  should 
be  taken  into  account  in  defining  the  power  of  a  court 
which  may  conflict  with  the  exercise  of  executive  or  legis¬ 
lative  authority. 

This  Court  has  drawn  the  line  between  the  judicial  and 
executive  power  in  similar  cases,  and  in  each  instance  it 
has  indicated  that  the  judicial  power  should  be  restricted 
by  the  implications  drawn  from  the  doctrine  of  separa¬ 
tion  of  powers.  Ex  parte  United  States,  242  U.  S.  27; 
United  States  v.  Murray,  275  U.  S.  347. 

Mr.  Francis  Biddle  for  Benz. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  case  is  here  on  a  certificate  from  the  court  below 
under  §  239  of  the  Judicial  Code,  as  amended  by  the  act 
of  February  13,  1925,  c.  229,  43  Stat.  936,  938;  U.  S.  C., 
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Title  28,  §  346.  Benz  was  indicted  for  a  violation  of  the 
National  Prohibition  Act.  He  entered  a  plea  of  guilty 
and  was  sentenced  to  imprisonment  for  a  term  of  ten 
months  beginning  December  27,  1929.  While  undergoing 
imprisonment  under  this  sentence,  and  before  expiration 
of  the  term  of  the  federal  district  court  which  had  imposed 
the  sentence,  he  filed  a  petition  asking  that  the  sentence 
be  modified.  The  court,  over  the  objection  of  the  United 
States,  entered  an  order  reducing  the  term  of  imprison¬ 
ment  from  ten  to  six  months.  The  government  appealed, 
and  the  court  below,  desiring  the  instruction  of  this  Court, 
certified  the  following  question : 

“After  a  District  Court  of  the  United  States  has  im¬ 
posed  a  sentence  of  imprisonment  upon  a  defendant  in  a 
criminal  case,  and  after  he  has  served  a  part  of  the  sen¬ 
tence,  has  that  court,  during  the  term  in  which  it  was 
imposed,  power  to  amend  the  sentence  by  shortening  the 
term  of  imprisonment?  ” 

The  contention  of  the  government  is  that  after  the  de¬ 
fendant  has  been  committed  and  has  entered  upon  service 
of  a  valid  sentence,  the  power  of  the  court  to  alter  the 
sentence,  even  at  the  same  term,  has  co.me  to  an  end.  In 
addition,  some  stress  is  put  upon  the  fact  that  the  powers 
of  the  three  departments  of  government  are  separated  by 
the  Constitution,  so  that  one  of  the  departments  may  not 
exercise  the  powers  conferred  upon  either  of  the  others; 
and  it  is  suggested  that  from  this  separation  the  implica¬ 
tion  fairly  may  be  drawn  that  a  reduction  by  the  court 
of  a  valid  sentence  after  it  has  been  partly  served  is,  in 
effect,*  an  invasion  of  the  power  to  pardon  offenses/ in¬ 
cluding  the  power  to  commute,  vested  in  the  executive  by 
Art.  II,  §  2,  cl.  1,  of  the  Constitution. 

The  general  rule  is  that  judgments,  decrees  and  orders 
are  within  the  control  of  the  court  during  the  term  at 
which  they  were  made.  They  are  then  deemed  to  be  “  in 
the  breast  of  the  court  ”  making  them,  and  subject  to  be 
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amended,  modified:,  or  vacated  by  that  court.  Goddard  v. 
Ordway,  101  U.  S.  745,  752.  The  rule  is  not  confined  to 
civil  cases,  but  applies  in  criminal  cases  as  well,  provided 
the  punishment  be  not  augmented.  Ex  parte  Lange,  18 
Wall.  163,  167-174;  Basset  v.  United  States,  9  Wall.  38. 
In  the  present  case  the  power  of  the  court  was  exercised 
to  mitigate  the  punishment,  not  to  increase  it,  and  is  thus 
brought  within  the  limitation.  Wharton,  in  Criminal  PI. 
and  Pr.,  9th  ed.,  §  913,  says.:  “As  a  general  practice,  the 
sentence,  when  imposed  by  a  court  of  record,  is  within  the 
power  of  the  court  during  the  session  in  which  it  is  entered, 
and)  may  be  amended  at  any  time  during  such  session, 
provided  a  punishment  already  partly  suffered  be  not 
increased.” 

The  distinction  that  the  court  during  the  same  term 
may  amend  a  sentence  so  as  to  mitigate  the  punishment, 
but  not  so  as  to  increase  it,  is  not  based  upon  the  ground 
that  the  court  has  lost  control  of  the  judgment  in  the 
latter  case,  but  upon  the  ground  that  to  increase  the  pen¬ 
alty  is  to  subject  the  defendant  to  double  punishment  for 
the  same  offense  in  violation  of  the  Fifth  Amendment  to 
the  Constitution,  which  provides  that  no  person  shall  “  be 
subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb.”  This  is  the  basis  of  the  decision  in  Ex  parte 
Lange,  supra.  There,  the  punishment  prescribed  by 
statute  was  imprisonment  for  not  .more  than  one  *year  or  a 
fine  of  not  less  than  ten  dollars  nor  more  than  two  hun¬ 
dred  dollars;  but  Lange  was  sentenced  to  one  year’s  im¬ 
prisonment  and  to  pay  two  hundred  dollars  fine.  Five 
days  after  the  imprisonment  had  begun,  after  payment  of 
the  fine  and  during  the  same  term,  Lange  was  brought 
before  the  same  court  on  a  writ  of  habeas  corpus;  an  order 
was  entered  vacating  the  former  judgment,  and  he  was 
again  sentenced  to  one  year’s  imprisonment  from  that 
time.  This  Court  stated  the  rule  to  be,  p.  167:  “The 
general  power  of  the  court  over  its  own  judgments,  orders, 
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and  decrees,  in  both  civil  and  criminal  cases,  during  the 
existence  of  the  term  at  which  they  are  first  made,  is  unde¬ 
niable.”  The  Court  declared,  however,  that  the  power 
could  not  be  so  used  as  to  violate  the  constitutional  guar¬ 
antee  against  double  punishment,  holding  (p.  173)  that 
this  guarantee  applied  to  all  cases  where  a  second  punish¬ 
ment  is  attempted  to„be  inflicted  for  the  same  offense  by  a 
judicial  sentence: 

“  For  of  what  avail  is  the  constitutional  protection 
against  more  than  one  trial  if  there  can  be  any  number 
of  sentences  pronounced  on  the  same  verdict?  Why  is  it 
that,  having  once  been  tried  and  found  guilty,  he  can 
never  be  tried  again  for  that  offence?  Manifestly  it  is 
not  the  danger  or  jeopardy  of  being  a  second  time  found 
guilty.  It  is  the  punishment  that  would  legally  follow 
the  second  conviction  which  is  the  real  danger  guarded 
against  by  the  Constitution.  But  if,  after  judgment  has 
been  rendered  on  the  conviction,  and  the  sentence  of  that 
judgment  executed  on  the  criminal,  he  can  be  again  sen¬ 
tenced  on  that  conviction  to  another  and  different  pun¬ 
ishment,  or  to  endure  the  same  punishment  a  second 
time,  is  the  constitutional  restriction  of  any  value?  Is  not 
its  intent  and  its  spirit  in  such  a  case  as  much  violated  as 
if  a  new  trial  had  been  had,  and  on  a  second  conviction 
a  second  punishment  inflicted? 

“  The  argument  seems  to  us  irresistible,  and  we  do  not 
doubt  that  the  Constitution  was  designed  as  much  to  pre¬ 
vent  the  criminal  from  being  twice  punished  for  the  same 
offence  as  from  being  twice  tried  for  it.” 

But  the  Court  immediately  proceeded  to  say,  p.  174: 
“ the  court,  for  instance,  had  rendered  a  judgment  for 
two  years’  imprisonment,  it  could  no  doubt,  on  its  own 
motion,  have  vacated  that  judgment  during  the  term  and 
rendered  a  judgment  for  one  year’s  imprisonment  ;  or,  if 
no  part  of  the  sentence  had  been  executed,  it  could  have 
rendered  a  judgment  for  two  hundred  dollars  fine  after 
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vacating  the  first.”  Then,  returning  to  the  question  of 
double  punishment,  and  reciting  that  Lange  had  paid  the 
fine  and  had  undergone  five  days  of  the  one  year’s  im¬ 
prisonment  first  imposed,  the  Court  said,  p.  175: 

“  .  .  .  can  the  court  vacate  that  judgment  entirely, 
and  without  reference  to  what  has  been  done  under  it, 
impose  another  punishment  on  the  prisoner  on  that  same 
verdict?  To  do  so  is  to  punish  him  twice  for  the  same 
offence.  He  is  not  only  put  in  jeopardy  twice,  but  put  to 
actual  punishment  twice  for  the  same  thing.” 

The  Lange  case  and  the  Basset  case,  supra,  probably 
would  have  set  at  rest  the  question  here  presented  had  it 
not  been  for  a  statement  in  United  States  v.  Murray,  275 
U.  S.  347,  358.  In  that  case  this  Court  held  that  where 
the  defendant  had  begun  to  serve  his  sentence,  the  district 
court  was  without  power,  under  the  Probation  Act  of 
March  4,  1925,  to  grant  him  probation;  and,  citing  Ex 
parte  Lange  as  authority,  said:  “The  beginning  of  the 
service  of  the  sentence  in  a  criminal  case  ends  the  power  of 
the  court  even  in  the  same  term  to  change  it.”  But  the 
Murray  case  involved  the  construction  of  the  Probation 
Act,  not  the  general  powers  of  the  court  over  its  judg¬ 
ments.  The  words  quoted  were  used  by  way  of  illustra¬ 
tion  bearing  upon  the  congressional  intent,  but  were  not 
necessary  to  the  conclusion  reached.  That  they  state  the 
rule  more  broadly  than  the  Lange  case  warrants  is  appar¬ 
ent  from  the  foregoing  review  of  that  case. 

The  rule  thus  being  settled  for  this  Court  by  its  prior 
decisions,  we  need  not  discuss  the  conflicting  state  cases 
nor  the  conflicting  decisions  of  lower  federal  courts  which 
are  cited,  further  than  to  say  that  the  federal  cases  cited 
by  the  government  in  support  of  its  position  are  com¬ 
paratively  recent,  and  at  least  in  some  instances  rest  upon 
the  general  statement  in  the  Murray  case  just  quoted. 
The  earlier  view  is  to  the  contrary.  Thus  in  the  case  of 
In  re  Graves,  117  Fed.  798,  where  a  person  had  been  re- 
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sentenced  to  serve  for  a  period  of  one  and  one-half  years 
after  having  been  imprisoned  for  a  number  of  days  under 
a  sentence  of  two  years,  the  court  refused  to  discharge 
him  on  habeas  corpus,  saying  [p.  799] : 

“  It  involves  only  the  inquiry  whether  the  court  pos¬ 
sessed  the  power  to  recall  the  prisoner,  set  aside  the  sen¬ 
tence,  and  impose  another  modified  sentence  during  the 
same  term,  notwithstanding  the  fact  alleged  that  execu¬ 
tion  of  the  former  sentence  had  commenced;  and,  what¬ 
ever  diversity  of  opinion  appears  in  other  jurisdictions, 
the  doctrine  is  established  in  the  federal  courts  that  such 
power  exists,  and  that  it  is  applicable  as  well  where  the 
original  sentence  was  in  excess  of  jurisdiction.  [Citing, 
among  other  cases,  Ex  parte  Lange  and  Basset  v.  United 
States ,  supra.]  In  Ex  parte  Lange,  supra,  the  doctrine 
so  stated  is  distinctly  recognized,  but  the  case  is  distin¬ 
guished  as  one  where  the  statute  authorized  imprison¬ 
ment,  or  fine,  in  the  alternative  only,  and  the  sentence 
imposed  both;  and  the  majority  opinion  merely  holds 
that  new  sentence  of  imprisonment  alone  cannot  be  im¬ 
posed  after  payment  of  the  fine,  which  operated  as  a  satis¬ 
faction  of  the  prior  judgment.  The  sentence  under  which 
this  petitioner  is  imprisoned  is  in  all  respects  more  favor¬ 
able  to  him  than  was  the  original  sentence,  and  escape 
therefrom  is  sought  on  the  ground  of  change  in  the  place 
of  imprisonment  after  he  had  ‘  entered  upon  the  service  ’ 
of  the  first  sentence. 

“As  the  place  of  imprisonment  was  discretionary,  and 
in  no  sense  affected  .the? jurisdiction,  and  the  power  of 
the  court  over  its  own  judgment  within  the  term  is  unde¬ 
niable  (Ex  parte  Lange,  supra),  I  am  clearly  of 'opinion 
that  the  sentence  and  commitment  m  question  are  valid 
and.  no  ground  appearing  to  grant  the  petitioner  the 
benefits  of  a  writ  of  habeas  corpus,  the  application  is 
denied.” 
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With  this  application  of  the  rule  and  interpretation  of 
the  prior  decisions  of  this  Court,  we  entirely  agree. 

We  find  nothing  in  the  suggestion  that  the  action  of 
the  district  court  in  reducing  the  punishment  after  the 
prisoner  had  served  a  part  of  the  imprisonment  originally 
imposed  was  a  usurpation  of  the  pardoning  power  of  the 
executive.  The  judicial  power  and  the  executive  power 
over  sentences  are  readily  distinguishable.  To  render 
judgment  is  a  judicial  function.  To  carry  the  judgment 
into  effect  is  an  executive  function.  To  cut  short  a  sen¬ 
tence  by  an  act  of  clemency  is  an  exercise  of  executive 
power  which  abridges  the  enforcement  of  the  judgment, 
but  'does  not  alter  it  qua  judgment.  To  reduce  a  sentence 
by  amendment  alters  the  terms  of  the  judgment  itself  and 
is  a  judicial  act  as  much  as  the  imposition  of  the  sentence 
in  the  first  instance. 

The  question  propounded  must  be  answered  in  the 
affirmative. 

It  is  so  ordered. 


UNITED  STATES  et  al.  v.  CHICAGO,  MILWAUKEE, 
ST.  PAUL  AND  PACIFIC  RAILROAD  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS. 

No.  ft).  Argued  April  24,  25,  1930.  Reargued  November  25, 
1930. — Decided  January  5,  1931. 

A  plan  of  reorganization  of  an  insolvent  railroad  company  provided 
for  participation  by  stockholders  of  the  old  company  through  an 
exchange  of  their  shares,  plus  a  cash  payment,  for  securities  of  the 
new  company.  Part  of  the  proceeds  of  payments  made  by  stock¬ 
holders  under  this  arrangement  went  into  a  separate  fund  represent¬ 
ing  $4  per  share  of  the  old  stock.  Of  this  sum  an  amount  equiva¬ 
lent  to  $1.50  per  share  was  set  aside  as  a  special  fund  to  provide 
for  the  compensation  of  the  reorganization  managers  and  commit- 
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tees,  etc.,  it  being  specially  provided  that  any  balance  remaining 
was  to  be  paid  over  to  the  new  company  as  additional  working 
capital  or  returned  pro  rata  to  the  holders  of  certificates  of  deposit 
for  stock,  in  the  discretion  of  the  reorganization  managers.  Neither 
the  old  company  nor  the  new  one  was  a  party  or  was  privy  to  this 
contract.  The  remainder  of  the  $4  fund,  that  is,  $2.50  per  share, 
was  to  be  appropriated  to  defraying  the  expenses  and  costs  of 
foreclosure  and  other  charges  in  connection  with  the  acquisition  of 
the  properties  of  the  old  company  by  the  new,  and  any  balance 
remaining  was  to  be  paid  over  to  the  new  company.  The  Inter¬ 
state  Commerce  Commission,  after  hearing,  issued  a  certificate  of 
convenience  and  necessity,  and  entered  an  order,  under  §  20a  of  the 
Transportation  Act,  authorizing  the  issuance  of  securities  by  the 
new  company,  with  the  proviso,  however,  “  that  the  applicant  .  .  . 
(b)  shall  impound  in  a  separate  fund  the  money  received  from  the 
payment  by  holders  of  preferred  and  common  stock  in  an  amount 
equal  to  $4  a  share,  which  shall  not  be  paid  out  unless  and  until  so 
authorized  by  order  of  the  court  in  respect  to  payments  subject  to 
the  court’s  jurisdiction  or  by  this  commission.”  The  present  suit 
was  brought  to  have  the  foregoing  clause  (b)  of  the  order  declared 
void,  and  to  enjoin  its  enforcement.  Held: 

1.  The  terms  of  the  proviso  embrace,  and  were  meant  to  em¬ 
brace,  the  entire  fund  of  $4  per  share,  including  the  special  fund 
of  $1.50.  P.  323. 

2.  The  Commission  was  without  power  to  impose  the  condition 
of  clause  (b)  of  the  proviso,  in  so  far  as  the  $1.50  fund)  was  con¬ 
cerned,  and  its  action  in  respect  thereto  was  an  interference  with 
private  property  and  rights  lying  outside  the  field  of  federal 
jurisdiction.  The  contract  in  respect  of  that  fund  was  not  one  in 
respect  of  commerce,  but  involved  a  transaction  distinct  and  com¬ 
plete  in  itself  without  regard  to  its  results;  and,  whether  succeeded 
by  commerce  or  not,  was  no  part  of  it.  Pp.  324,  326. 

3.  The  power  of  the  Federal  Government  to  regulate  commerce 
is  not  absolute,  but  is  subject  to  the  limitations  and  guarantees 
of  the  Constitution,  among  which  are  those  providing  that  private 
property  shall  not  be  taken  for  public  use  without  just  compensa¬ 
tion  and  that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.  P.  327. 

4.  The  principle  that  the  right  to  continue  the  exercise  of  a 
privilege  gi  anted  by  the  State  cannot  be  made  to  depend  upon 
the  grantee’s  submission  to  a  condition  prescribed  by  the  State 
which  is  hostile  to  the  provisions  of  the  Federal  Constitution, 
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is  applicable  to  the  order  of  the  Commission  here  involved.  The 
order  in  itself,  being  complete  and  self-sustaining  and  resting  upon 
grounds  found  to  be  sufficient  to  support  it,  cannot  be  made  to 
depend  upon  submission  to  a  collateral  condition  which  is  beyond 
the  statutory  and  constitutional  power  of  the  Commission  to 
impose.  Pp.  328-329. 

5.  The  condition  in  respect  of  the  special  fund  of  $1.50  per  share 
was  properly  set  aside  and  its  enforcement  enjoined  by  the  court 
below.  P.  331. 

33  F.  (2d)  582,  affirmed. 

Appeal  from  a  decree  of  the  District  Court  setting  aside 
and  enjoining  enforcement  of  part  of  an  order  of  the 
Interstate  Commerce  Commission,  131  I.  C.  C.  673. 

Assistant  to  the  Attorney  General  O’Brian,  with  whom 
Attorney  General  Mitchell,  Messrs.  Claude  R.  Branch  and 
Charles  H.  Weston,  Special  Assistants  to  the  Attorney 
General,  and  Daniel  W.  Knowlton,  Chief  Counsel  Inter¬ 
state  Commerce  Commission,  were  on  the  brief,  for  the 
United  States  et  al. 

The  report  of  the  Commission  shows  that  it  intended 
by  its  order  to  exercise  jurisdiction  over  the  payment  of 
all  reorganization  expenses,  including  those  payable  out 
of  the  $1.50  fund.  The  order  was,  valid. 

By  paragraph  (2)  of  §  20a  of  the  Interstate  Commerce 
Act,  the  carrier  may  issue  securities  only  to  the  extent 
that  the  Commission  after  investigation  “of  the  purposes 
and  uses  of  the  proposed  issue  and  the  proceeds  thereof” 
authorizes  such  issue.  The  Commission  is  to  make  such 
order  only  if  it  finds  that  the  issue  is  compatible  with  the 
public  interest,  appropriate  for  or  consistent  with  the 
proper  performance  of  the  carrier’s  duty  to  serve  the 
public  as  a  common  carrier,  and  reasonably  necessary 
and  appropriate  for  such  purpose. 

Under  §  20a  the  duty  of  the  Commission  may  not  be 
fully  accomplished  when  it  has  found  that  the  general 
purpose  of  a  proposed  security  issue  is  in  the  public  inter- 
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est  and  that  it  would  not  weaken  the  carrier’s  financial 
structure.  It  may  also  inquire  whether  the  proposed  plan 
of  financing  is  calculated  to  keep  financing  charges  as  low 
as  possible.  Thus  the  Commission  has  required  competi¬ 
tive  public  bidding  for  equipment  trust  certificates,  a 
policy  which  appears  to  have  brought  about  a  marked  re¬ 
duction  in  the  average  spread  between  the  sales  price  to 
bankers  and  their  sales  price  to  the  public.  Chicago,  St. 
P.,  M.  &  0.  Ry.  Co.  Equip.  Trust,  145  I.  C.  C.  444,  446. 
Likewise,  it  has  prohibited  the  payment  of  underwriting 
commissions.  Stock  of  N.  Y'.,  N.  H.  &  H.  R.  Co.,  131  I. 
C.  C.  233,  238;  Control  of  Erie  R.  &  Pere  Marquette  Ry., 
138  I.  C.  C.  517,  535. 

In  the  present  case  it  was  proposed  to  issue  certain  se¬ 
curities  for  property  and  cash.  The  property  was  known, 
but  the  cash  was  subject  to  the  payment  of  reorganization 
expenses  which,  except  for  those  subject  to  approval  by 
the  court,  might  be  determined  by  the  managers.  As  the 
case  was  presented  to  the  Commission,  the  managers  had 
it  in  their  power  to  determine  to  a  material  degree  the 
amount  of  cash  which  the  company  would  receive  in 
exchange  for  the  securities  that  were  to  be  issued.  Under 
these  circumstances  the  Commission  was  called  upon  to 
exercise  the  plenary  powers  given  it  by  the  Act  with 
respect  to  the  proceeds  to  be  derived  from  the  issue  of 
railroad  securities.  The  Commission  determined  that  it 
was  necessary  and  appropriate  in  the  premises  to  reserve 
to  itself  jurisdiction  over  the  payment  of  expenses  which 
directly  affected  the  proceeds  to  be  derived  from  the 
issue  of  securities. 

The  Commission’s  order  retaining  jurisdiction  over  the 
payment  of  such  of  these  expenses  -as  were  payable  out 
of  the  $1.50  fund  was  justified  because  the  terms  upon 
which  the  new  company  was  issuing  its  securities  entitled 
it  to  receive  the  balance  of  this  fund  if  it  was  not  returned 
to  the  depositing  stockholders. 
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But  even  if  the  company’s  contingent  interest  in  the 
$1.50  fund  was  not  in  itself  sufficient  to  support  the  juris¬ 
diction  of  the  Commission  over  it,  the  reorganization  ex¬ 
penses  payable  therefrom  constituted  a  refinancing  charge 
within  the  Commission’s  regulatory  powers  over  new  se¬ 
curity  issues.  One  of  the  purposes  of  the  Interstate  Com¬ 
merce  Act  as  amended  by  the  Transportation  Act,  1920, 
is  to  protect  railroad  credit.  Improper  or  unreasonable 
financing  charges  are  injurious  to  railroad  credit  and  the 
Commission  has  consistently  interpreted  §  20a  as  permit¬ 
ting  it  to  regulate  financing  charges.  If  the  Commission 
in  this  case  could  not  supervise  expenses  payable'  out  of 
the  $1.50  fund,  reorganization  plans  may  be  formulated 
so  as  to  withdraw  all  reorganization  expenses  from  the 
scrutiny  and  supervision  of  the  Commission. 

The  authority  to  enjoin  a  Commission  order  “  in  part  ” 
applies  to  a  severable  part  of  an  order  but  not  to  a  condi¬ 
tion  upon  which  an  order  was  issued  after  the  carrier  has 
exercised  the  authority  granted  by  the  order.  If  the  ’con¬ 
dition  is  attacked  in  limine,  then  the  courts  might  have 
jurisdiction  because,  if  the  condition  is  found  void,  the 
case  may  be  remitted  to  the  Commission  for  further  pro¬ 
ceedings.  But  if  the  courts  set  aside  a  condition  to  an 
order  of  the  Commission  after  the  authority  granted  has 
been  exercised,  they  thereby  substitute  their  judgment 
for  that  of  the  Commission  upon  an  administrative  ques¬ 
tion,  the  determination  of  which  Congress  vested  in  the 
Commission.  Procter  &  Gamble  Co.  v.  United  States , 
225  U.  S.  282. 

If  the  courts  set  aside  a  condition  attached  to  an  order, 
leaving  the  order  outstanding  without  the  condition,  they 
are  deciding  a  different  administrative  question  from  the 
one  passed  upon  by  the  Commission.  The  results  sought 
to  be  accomplished  by  the  condition  might  have  been 
deemed  so  essential  that  the  Commission,  if  it  had  been 
advise^  that  the  condition  was  beyond  its  powers,  would 
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not  have  issued  any  order  or  would  have  issued  a  different 
kind  of  order. 

Mr.  John  W.  Davis,  with  whom  Messrs.  H.  H.  Field, 
0.  W.  Dynes,  Robert  T.  Swaine,  and  Frederick  H.  Wood 
were  on  the  brief,  for  appellee. 

The  condition  is  void.  Its  necessary  effect  was  to  re¬ 
vise,  or  to  abrogate,  a  contract  between  holders  of  securi¬ 
ties  of  a  carrier  for  the  payment  of  compensation  for  serv¬ 
ices  rendered  to  themselves,  which  were  not  to  be  paid 
for  by  the  carrier,  and  in  respect  of  which  the  carrier 
issued  no  securities,  and  to  subject  to  the  Commission’s 
determination  the  fees  and  expenses  of  the  persons  ren¬ 
dering  such  services.  Such  an  interference  with  the  right 
of  private  contract  is  not  within  the  Commission’s 
powers. 

The  reorganization  plan  was  a  contract  between  depos¬ 
iting  security  holders,  the  managers,  and  the  committees, 
to  which  neither  the  old  company  nor  the  new  was  a 
party.  Neither  the  parties  to  the  contract  nor  its  subject 
matter  were  within  the  jurisdiction  of  the  Commission. 

The  Commission  is  a  body  of  limited  jurisdiction.  It 
may  not  by  indirection  exercise  powers,  the  express  grant 
of  which  has  been  withheld.  Interstate  Commerce  Com¬ 
mission  v.  Cincinnati,  N.  0.  <fc  T.  P.  Ry.,  167  U.  S.  479 ; 
Harriman  v.  Interstate  Commerce  Commission,  211  U.  S. 
407;  United  States  v.  Louisville  &  N.  R.  Co.,  236  U.  S. 
318;  United  States  v.  Pennsylvania  R.  Co.,  242  U.  S.  208. 

The  power  to  impose  conditions,  conferred  by  para¬ 
graph  (2)  of  §  20a,  is  not  an  unlimited  power.  The  con¬ 
dition  must  be  germane  to  the  subject  matter  and  fairly 
within  the  exercise  of  the  powers  expressly  delegated.  Cf 
People  ex  rel.  N.  Y.  C.  &  H.  R.  Co.  v.  Commission,  227 
N.  Y.  248;.  People  ex  rel.  Binghamton  L.,  H.  &  P.  Co.  v. 
Stevens,  203  N.  Y.  7.  The  Commission  cannot,  under 
the  guise  of  administering  this  or  any  other  section  of  the 
Act,  draw  to  itself  powers  not  conferred  upon  it  by  the 
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Act.  Cf.  Kuenster  v.  Meredith,  264  Fed.  243;  School  of 
Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94;  United 
States  v.  United  Verde  Copper  Co.,  196  U.  S.  207 ;  People 
ex  rei.  N.  Y.,  N.  H.  &  H.  R.  Co.  v.  Willcox,  200  N.  Y.  423. 

The  condition  imposed  was  not  within  the  express  or 
implied  powers  of  the  Commission.  It  had  no  relation  to 
any  administrative  question  committed  to  the  Commis¬ 
sion  for  determination. 

The  Act  does  not  invest  the  Commission  with  arbitrary 
power  to  determine  under  what  circumstances  and  upon 
what  conditions  authority  to  issue  securities  may  be 
granted  or  denied.  Such  a  grant  of  authority  would  not 
only  be  invalid  as  a  delegation  of  legislative  power  without 
the  prescription  of  a  standard,  and  therefore  invalid  (see 
Field' v.  Clark,  143  U.  S.  649;  Union  Bridge  Co.  v.  United 
States,  204  U.  S.  364;  United  States  v.  Grimaud,  220  U.  S. 
506),  but  it  would  be  a  delegation  of  power  which  Con¬ 
gress  does  not  itself  have — since  Congress  can  subject  the 
railroads  only  to  such  regulation  as  is  reasonably  con¬ 
nected  with  the  regulation  of  interstate  commerce.  Day- 
ton-Goose  Creek  Ry.  v.  United  States,  263  U.  S.  456, 
Wilson  v.  New,  243  U.  S.  332.  The  Commission  must 
apply  to  each  case  the  standards  created  by  the  Act  itself 
and  reach  its  determination  accordingly.  Chicago  Junc¬ 
tion  Case,  264  U.  S.  258.  It  may  not  substitute  for  such 
standards  other  standards  of  its  own.  Southern  Pacific 
Co.  v.  Interstate  Commerce  Commission,  219  U.  S.  433. 

It  may  not  be  doubted  that  if  the  Commission,  although 
making  all  of  the  findings  required  by  paragraph  (2), 
should  deny  without  reason,  an  application  for  the  issu¬ 
ance  of  securities,  or  should  assign  as  a  reason  grounds 
having  no  relation  to  the  standards  established  by  para¬ 
graph  (2),  it  could  by  mandamus  be  compelled  to  enter 
an  order  authorizing  their  issuance.  United  States  v. 
Schurz,  102  U.  S.  378;  Butterworth  v,  Hoe,  112  U.  S.  50; 
Illinois  Dental  Examiners  v.  People ,  123  Ill.  227 ;  Matter 
of  Picone  v.  Commissioner  of  Licenses,  241  N.  Y.  157; 
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People  ex  rel.  South  Shore  T.  Co.  v.  Willcox,  196  N.  Y. 
212;  State  ex  rel.  Mauldin  v.  Matthews,  81  S.  C.  414. 

The  condition  may  not  be  sustained  as  a  requirement 
for  the  receipt  of  additional  consideration  for  the  securities 
to  be  issued.  If  the  consideration  was  inadequate,  it  was 
the  duty  of  the  Commission  so  to  find  and  also  to  find 
the  extent  of  the  deficit.  It  did  neither.  That  the  pur¬ 
pose  of  the  condition  was  not  to  provide  an  adequate 
consideration,  but  to  regulate  compensation  and  fees  pay¬ 
able  out  of  the  trust  fund,  is  established  by  the  Commis¬ 
sion’s  report. 

The  exercise  of  implied  powers  such  as  the  Commission 
here  sought  to  exercise  would  result  in  extending  its  juris¬ 
diction  far  beyond  what  Congress  intended  in  the  Inter¬ 
state  Commerce  Act. 

The  condition,  as  construed  by  the  Commission,  being 
void,  was  no  part  pf  the  order,  and  respondent  was  en¬ 
titled  to  disregard  it  and  issue  its  securities;  and  the 
enforcement  of  the  order  may  now  be  enjoined  notwith¬ 
standing  that  respondent  has  availed  itself  of  the  valid 
part. 


It  is  fundamental  that  an  administrative  body,  or  in¬ 
deed  a  State,  having  power  to  grant  or  withhold  a  privi- 
lege,  may  not,  by  imposing  a  condition  upon  such  grant, 
exercise  an  authority  which  it  cannot  exercise  directly. 
Western  Union  v.  Kansas,  216  U.  S.  1;  Pullman  Co.  v. 
Kansas,  216  U.  S.  56;  Ludwig  v.  Western  Union,  216  U  S 
146;  Southern  Ry.  Co.  v.  Green,  216  U.  S.  400;  Terral  v 
Burke  Construction  Co.,  257  U.  S.  529;  Fidelity  &  De¬ 
posit  Co.  v.  Tafoya,  270  U.  S.  426;  Frost  Trucking  Co  v 
Railroad  Commission,  271  U.  S.  583;  Hanover  Fire  Ins 
Co.  v.  Harding,  272  U.  S.  494. 


Mr.  Justice  Sutherland  delivered  the 
Court. 


opinion  of  the 


In  1925  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  a  Wisconsin  corporation,  became  insolvent  and 
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passed  into  the  hands  of  receivers  appointed  by  the  fed¬ 
eral  district  court  for  the  northern  district  of  Illinois  and 
subsequently  by  other  federal  district  courts.  Thereupon,  - 
and  pending  a  decree  of  foreclosure  of  outstanding  mort¬ 
gages,  committees  were  formed  by  and  for  the  various 
classes  of  security  holders  for  the  purpose  of  protecting 
their  several  interests  in  the  receivership  proceedings  and 
in  the  ultimate  disposition  of  the  railway  property.  Re¬ 
organization  managers  were  appointed  by  the  committees 
for  the  purpose  of  preparing  and  submitting  a  plan  of 
reorganization.  Thereafter,  a  plan  was  submitted  to,  and 
adopted  and  approved  by,  the  committees,  with  an  excep¬ 
tion  not  material  here,  and  after  some  modification  was 
approved  by  the  court  below.  There  was  a  final  decree  of 
foreclosure  under  which  the  properties  of  the  Railway  com¬ 
pany,  in  November,  1926,  were  sold,  subject  to  certain 
existing  liens,  to  persons  acting  as  agents  for  the  managers 
and  for  the  benefit  of  the  security  holders.  This  sale  was 
confirmed  and  the  plan  held  valid  by  the  court,  with  a 
proviso  that  conveyances  should  not  be  delivered  to  ap¬ 
pellee,  the  new  company  formed  in  pursuance  of  the 
,  reorganization  plan,  until  after  the  Interstate  Commerce 
Commission,  pursuant  to  law,  had  authorized  such  com¬ 
pany  to  issue  the  securities  provided  for  in  the  plan. 

The  reorganization  plan  provided  that  the  stockhold¬ 
ers  of  the  old  company  who  accepted  the  plan  might  par¬ 
ticipate  in  the  reorganization  by  depositing  their  com¬ 
mon  and  preferred  stock,  together  with  the  sum  of  $32 
for  each  share  of  the  former  and  $28  for  each  share  of  the 
latter.  Each  depositor  was  thereupon  to  receive  in  ex¬ 
change  common  and  preferred  stock  in  the  new  company, 
and  in  addition  $28  and  $24,  respectively,  in  five  per  cent 
bonds  of  the  new  company.  Out  of  the  remainder  of  the 
money  deposited,  being  $4  per  share  of  the  old  stock,  an 
amount  equivalent  to  $1.50  per  share  was  separated  from 
the  remaining  $2.50  of  the  $4  fund  and  “  set  aside  to  pro¬ 
vide  for  the  compensation  of  the  reorganization  managers 
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and  the  committees  .  .  .  and  the  fees  and  disburse¬ 

ments  of  their  counsel  and  all  depositaries  and  sub-deposi¬ 
taries,  any  balance  of  said  sum  to  be  paid  over  to  the  new 
company  as  additional  working  capital  or,  if  the  reorgani¬ 
zation  managers  in  their  discretion  shall  so  determine,  to 
be  returned  pro  rata  to  the  holders  of  certificates  of  de¬ 
posit  for  stock.”  The  discretion  so  to  be  exercised  by  the 
managers  was  declared  to  be  absolute  and  uncontrolled. 
The  amount  to  be  paid  as  compensation  to  the  managers 
was  definitely  fixed  by  agreement  contained  in  the  plan 
and  compensation  for  the  services  of  the  committees  was 
to  be  fixed  by  the  managers  unless  the  plan  should  be 
abandoned,  in  which  event  none  was  to  receive  any  com¬ 
pensation.  Payment  to  other  persons  for  services  was  to 
be  made  whether  the  plan  should  be  carried  through  or 
abandoned.  In  respect  of  the  remainder  of  the  $4  fund, 
namely  $2.50  per  share,  the  effect  of  the  plan  was  to  re¬ 
quire  that  after  satisfying  such  expenses  as  costs  of  fore¬ 
closure,  court  allowances,  engraving  of  securities  for  the 
new  company,  charges  of  corporate  trustees,  etc.,  any  bal¬ 
ance  remaining  should  be  paid  over  to  the  i\ew  company. 

An  application  was  made  to  the  commission  for  a  cer¬ 
tificate  of  public  convenience  and  necessity  under  the 
appropriate  provisions  of  the  Transportation  Act,  1920, 
and  for  an  order  under  §  20a  of  that  act  (c.  91,  §  439,  41 
Stat.  494;  U.  S.  C.,  Tit.  49,  §  20a)  authorizing  and  approv¬ 
ing  the  issue  of  securities  in  accordance  with  the  reorgani¬ 
zation  plan.  Section  20a  of  the  act  among  other  things 
provides: 

(2)  •  .  .  It  shall  be  unlawful  for  any  carrier  to 

issue  any  share  of  capital  stock  or  any  bond  or  other  evi¬ 
dence  of  interest  in  or  indebtedness  of  the  carrier  (herein¬ 
after  in  this  section  collectively  termed  *  securities  ’)  or 
to  assume  any  obligation  or  liability  as  lessor,  lessee,  guar¬ 
antor,  indorser,  surety,  or  otherwise,  in  respect  of  the 
securities  of  any  other  person,  natural  or  artificial,  even 
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though  permitted  by  the  authority  creating  the  carrier 
corporation,  unless  and  until,  and  then  only  to  the  extent 
that,  upon  application  by  the  carrier,  and  after  investiga¬ 
tion  by  the  Commission  of  the  purposes  and  uses  of  the 
proposed  issue  and  the  proceeds  thereof,  or  of  the  pro¬ 
posed  assumption  of  obligation  or  liability  in  respect  of 
the  securities  of  any  other  person,  natural  or  artificial,  the 
Commission  by  order  authorizes  such  issue  or  assumption. 
The  Commission  shall  make  such  order  only  if  it  finds 
that  such  issue  or  assumption:  (a)  is  for  some  lawful 
object  within  its  corporate  purposes,  and  compatible  with 
the  public  interest,  which  is  necessary  or  appropriate  for 
or  consistent  with  the  proper  performance  by  the  carrier 
of  service  to  the  public  as  a  common  carrier,  and  which 
will  not  impair  its  ability  to  perform  that  service,  and 
(b)  is  reasonably  necessary  and  appropriate  for  such 
purpose. 

“(3)  The  Commission  shall  have  power  by  its  order 
to  grant  or  deny  the  application  as  made,  or  to  grant  it  in 
part  and  deny  it  in  nart,  or  to  grant  it  with  such  modifica¬ 
tions  and  upon  guch  terms  and  conditions  as  the  Commis¬ 
sion  may  depm  necessary  or  appropriate  in  the  premises, 
and  may  from  time  to  time,  for  good  cause  shown,  make 
such  supplemental  orders  in  the  premises  as  it  may  deem 
necessary  or  appropriate,  and  may  by  any  such  supple¬ 
mental  order  modify  the  provisions  of  any  previous  order 
as  to  the  particular  purposes,  uses,  and  extent  to  which, 
or  the  conditions  under  which,  any  securities  so  thereto¬ 
fore  authorized  or  the  proceeds  thereof  may  be  applied, 
subject  always  to  the  requirements  of  the  foregoing  para¬ 
graph  (2). 

***** 

“(11)  Any  security  issued  or  any  obligation  or  liability 
assumed  by  a  carrier,  for  which  under  the  provisions  of 
this  section  the  authorization  of  the  Commission  is  re- 
221100 — 31 —  ZL 
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quired,  shall  be  void,  if  issued  or  assumed  without  such 
authorization  therefor  having  first  been  obtained,  or  if 
issued  or  assumed  contrary  to  any  term  or  condition  of 
such  order  of  authorization  as  modified  by  any  order  sup¬ 
plemental  thereto  entered  prior  to  such  issuance  or 
assumption;  ...” 

The  commission,  after  a  hearing,  certified  that  public 
convenience  and  necessity  required  the  acquisition  and 
operation  by  the  new  company  of  the  lines  of  railroad 
theretofore  owned  by  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company,  and  entered  an  order  that  the 
new  company  be  authorized  to  issue  the  securities  which 
were  described  in  the  report  and  order  of  the  commission, 
“  Provided,  however,  .  .  .  that  the  applicant  .  .  . 

(b)  shall  impound  in  a  separate  fund  the  money  received 
from  the  payment  by  holders  of  preferred  and  common 
stock  in  an  amount  equal  to  $4  a  share,  which  shall  not  be 
paid  out  unless  and  until  so  authorized  by  order  of  the 
court  in  respect  tu  payments  subject  to  the  court’s  juris¬ 
diction  or  by  this  commission.” 

The  present  suit  was  brought  to  have  the  foregoing 
clause  (b)  of  the  proviso  declared  beyond  the  lawful  au¬ 
thority  of  the  commission  and  void,  and  perpetually  to 
enjoin  appellants  from  enforcing  the  order  of  the  com¬ 
mission  in  that  respect.  In  addition  to  the  facts  herein¬ 
before  set  forth,  and  others,  it  was  alleged  in  the  peti¬ 
tion  that  the  commission  and  the  United  States  had 
threatened  to  institute  criminal  or  civil  proceedings 
against  appellee,  in  accordance  with  applicable  provisions 
of  the  Interstate  Commerce  Act,  for  violation  of  the  con¬ 
dition  imposed  by  clause  (b)  of  the  proviso.  Appellants 
answered  separately,  admitting  all  the  material  allegations 
of  the  petition  pertinent  to  the  question  now  under  re¬ 
view;  and  separately  moved  to  dismiss  the  petition  on 
the  ground  that  the  court  was  without  jurisdiction  to  set 
aside  that  part  of  the  order  which  was  assailed.  After 


UNITED  STATES  v.  CHICAGO,  ETC.,  R.  CO.  323 

311  Opinion  of  the  Court. 

argument  the  court  below  entered  a  decree  denying  the 
motions  to  dismiss  and  perpetually  setting  aside,  suspend¬ 
ing  and  annulling,  and  perpetually  enjoining  the  enforce¬ 
ment  of,  or  attempt  to  enforce,  the  condition  (b)  imposed 
by  the  proviso,  so  far  as  it  here  is  in  question ;  that  is  to 
say,  such  part  thereof  as  required  appellee  to  obtain  the 
special  fund  of  $1.50  per  share  and  impound  the  same, 
and  which  prohibited  the  making  of  any  payment  out  of 
that  fund  without  a  prior  determination  by  the  commission 
in  respect  thereof. 

The  court  below  was  of  opinion  that  the  proviso  should 
be  so  construed  as  to  include  only  the  $2.50  part  of  the 
fund  and  exclude  the  special  fund  of  $1.50  per  share  from 
its  operation;  otherwise  that  the  condition  in  respect  of 
the  latter  was  void.  The  court  further  held  that  the  case 
made  by  the  petition  was  within  the  jurisdiction  trans¬ 
ferred  to  the  district  courts  from  the  Commerce  Court  by 
c.  32,  38  Stat.  219,  namely,  jurisdiction  over  “  Cases 
brought  to  enjoin,  set  aside,  annul,  or  suspend  in  whole 
or  in  part  any  order  of  the  Interstate  Commerce  Commis¬ 
sion.”  c.  309,  36  Stat.  539.  33  F.  (2d)  582. 

We  do  not  stop  to  discuss  the  holding  of  the  court  below 
in  respect  of  the  construction  of  the  proviso  further  than 
to  say  that,  contrary  to  the  view  of  that  court  though 
plausibly  stated,  we  have  reached  the  conclusion  that  the 
terms  of  the  proviso  embrace,  and  were  meant  to  embrace, 
the  entire  fund  of  $4  per  share,  including  the  special  fund 
of  $1.50.  Thus  construed,  two  questions  remain  for  con¬ 
sideration:  (1)  Was  it  within  the  power  of  the  commis¬ 
sion  to  impose  the  condition  so  far  as  it  included  the 
special  fund?  (2)  Was  that  condition  such  a  part  of  the 
commission’s  order  as  to  cause  it  to  fall  within  the  juris¬ 
diction  conferred  by  the  language  last  quoted  above? 

First.  The  legality  of  the  acquisition  and  operation 
by  the  new  company  of  the  lines  of  railroad  theretofore 
owned  by  the  old  company  is  not  now  in  question.  The 
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requisite  certificate  of  public  convenience  and  necessity 
was  issued  by  the  commission.  The  order  of  the  commis¬ 
sion  authorizing  the  new  company  to  issue  securities  was 
made  after  a  finding  of  all  the  facts  required  by  the  act  as 
a  necessary  basis  therefor.  By  subdivision  (3)  of  §  20a 
the  commission  is  empowered  to  make  its  grant  of  author¬ 
ity  to  issue  securities  upon  such  conditions  as  the  com¬ 
mission  may  deem  necessary  or  appropriate  in  the  prem¬ 
ises.  The  power  to  impose  such  conditions,  however,  is 
not  unlimited  and  may  not  be  exercised  arbitrarily  or 
(since  Congress  cannot  delegate  any  part  of  its  legislative 
power  except  under  the  limitation  of  a  prescribed  stand¬ 
ard,  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364, 
384-385)  unless  there  be  found  substantial  warrant  for  the 
conditions  in  the  applicable  standards  established  by  the 
provisions  of  the  act  relating  to  such  securities.  The 
powers  possessed  by  the  commission  are  delegated  by 
Congress  under,  and  are  to  be  exercised  in  conformity 
with,  the  constitutional  grant  of  authority  to  regulate 
interstate  and  foreign  commerce.  Proceeding  under  that 
grant,  as  applied  to  the  present  matter,  neither  the  com¬ 
mission  nor  Congress  itself  may  take  any  action  which 
lies  outside  the  realm  of  interstate  commerce.  Hammer 
v.  Dagenhart,  247  U.  S.  251.  It  follows  that  if  the  condi¬ 
tion  in  question  relates  not  to  such  commerce,  or  to  the 
rights  or  duties  of  the  carrier  engaged  in  such  commerce, 
but  exclusively  to  extrinsic  matters,  it  is  imposed  without 
authority  of  law. 

In  the  light  of  the  foregoing,  we  examine  the.  provision 
of  the  reorganization  plan  in  respect  of  the  special  fund 
of  $1.50  per  share.  That  provision  embodies  a  contract 
between  the  committees  (voluntarily  created  by  private 
persons),  the  managers,  and  such  stockholders  as  shall 
elect  to  become  depositors  under  the  plan  and  shall  ad¬ 
vance,  with  other  monies  for  other  purposes,  the  specified 
sum  for  the  distinct  and  sole  purpose  of  paying  the  man- 
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agers  and  others  for  services  rendered  in  behalf  of  and 
for  the  exclusive  benefit  of  these  depositors.  Neither  the 
old  company  nor  the  new  one  was  a  party  or  was  privy  to 
this  contract.  Neither  the  contract  when  made  nor  any 
of  the  parties  to  it,  in  respect  of  the  contract,  was  subject 
to  the  jurisdiction  of  the  commission.  It  was  not  contem¬ 
plated  by  any  of  the  parties,  by  the  new  company,  or  by 
the  court  which  held  the  plan  to  be  valid,  that  the  new 
company  should  have  any  enforceable  interest  in  this 
special  fund.  Indeed,  by  contract  between  the  new  com¬ 
pany,  the  managers  and  the  purchasers  at  the  sale,  it  was 
expressly  agreed  that  the  remainder  of  all  cash  received  by 
the  managers  under  the  reorganization  plan  should  be 
paid  over  to  the  new  company,  except  the  special  fund  of 
$1 .50  per  share  of  the  old  company’s  stock,  “  which,  as 
provided  in  the  reorganization  plan,  is  to  be  set  aside  to 
provide  for  the  compensation  of  the  managers'  and  the 
committees,  fixed  as  therein  provided,  and  the  fees  and 
disbursements  of  their  counsel  and  of  all  depositaries  and 
subdepositaries.,,  And,  correlatively,  the  new  company 
agreed  to  pay  all  other  expenses  incurred  by  the  managers 
except  such  as  were  to  be  paid  out  of  this  special  fund. 
These  agreements  of  the  interested  parties  lend  emphasis 
to  the  conclusion  that  the  services  to  be  rendered  and 
expenses  to  be  incurred  in  formulating  and  bringing  about 
an  approval  of  the  plan  were  to  be  paid  for  out  of  the 
special  fund  as  matters  in  which  the  private  parties  alone 
were  concerned. 

If  the  security  holders,  instead  of  agreeing  to  the  pro¬ 
vision  for  a  special  fund  incorporated  in  the  body  of  the 
reorganization  plan,  had  bound  themselves  by  a  separate 
contract  to  compensate  the  managers  and  others  for  their 
services  in  behalf  of  the  security  holders,  and  had  placed 
a  sum  of  money  in  the  hands  of  a  trustee  to  secure  pay¬ 
ment  of  the  estimated  amount,  as  they  well  might  have 
done,  it  probably  would  not  have  been  contended. that  the 
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commission  lawfully  could  impose  upon  the  issue  of  the 
securities  the  condition  that  the  new  company  should 
take  control  of  this  money  or  that  it  should  be  paid  out 
under  the  direction  of  the  commission.  But  in  principle 
how  does  the  case  under  review  differ  from  the  case  sup¬ 
posed?  The  agreement  in  respect  of  the  special  fund, 
though  contained  in  the  body  of  the  plan,  is  in  effect  as 
distinct  as  though  it  had  been  made  by  separate  contract. 
It  seems  plain  enough  that  the  commission,  by  the  condi¬ 
tion  hei  e  in  question,  has  undertaken  to  lay  its  hands  upon 
and  control  the  disposition  of  a  fund  created  by  contract 
between  private  persons  to  which  the  carrier  was  not  a 
party,  in  which  the  carrier  had  no  enforceable  interest, 
and  which  was  not  within  the  purview  of  the  regulating 
power  of  the  commission.  The  jpost  that  can  be  said  is 
that  the  creation  of  the  special  fund — like  production  or 
manufacture  of  commodities,  United  States  v.  E.  C. 
Knight  Co.,  156  U.  S.  1,  12 — “may  [or  may  not]  result 
in  bringing  the  operation  of  commerce  into  play.”  The 
contract  was  not  one  in  respect  of  commerce  but  involved 
a  transaction  distinct  and  complete  in  itself  without  re¬ 
gard  to  its  results;  and,  whether  succeeded  by  commerce 
or  not,  was  no  part  of  it.  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  187  U.  S.  611,  616. 

The  proviso  itself  aptly  illustrates  by  contrast  the  ex¬ 
tent  of  the  commission’s  power  to  impose  conditions  in 
respect  of  the  matter  under  review.  From  the  entire  fund 
of  $4  per  share,  $2.50  per  share  was  set  apart  to  be  used 
for  paying  costs  of  foreclosure,  court  allowances,  etc.,  and 
any  balance  remaining  was  to  be  paid  over  to  the  new 
company;  and  by  a  subsequent  agreement  this  balance, 
together  with  an  unexpended  amount  intended  for  ex¬ 
penses  not  yet  liquidated,  was  formally  conceded  to  be 
the  property  of  the  new  company.  This  portion  of  the 
fund,  therefore,  was  properly  a  part  of  the  carrier’s  re¬ 
sources,  constituted  a  subject  matter  upon  which  the 
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legislative  standards  controlling  the  action  of  the  commis¬ 
sion  in  respect  of  the  issue  of  securities  had  a  direct  bear¬ 
ing;  was  proximately  related  to,  and  might  substantially 
affect,  the  commercial  activities  of  the  carrier;  and,  ac¬ 
cordingly,  was  a  subject  in  respect  of  which  the  condition 
properly  could  be  imposed  by  the  commission.  In  the 
case  of  the  special  fund  of  $1.50  per  share,  however,  the 
carrier  had  no  such  interest.  That  fund  was  owned  by 
and  subject  to  the  sole  control  of  private  persons. 
Whether  the  carrier  would)  receive  any  part  of  it  in  the 
future  was  a  matter  of  speculation  being  wholly  depend¬ 
ent  upon  the  unrestricted  will  of  its  custodians.  It  results 
that  the  condition,  in  so  far  as  it  affects  the  special  fund 
of  $1.50  per  share,  was  an  interference  with  private  prop¬ 
erty  and  rights  lying  outside  the  field  of  federal 
jurisdiction. 

The  power  to  regulate  commerce  is  not  absolute,  but  is 
subject  to  the  limitations  and  guarantees  of  the  Consti¬ 
tution,  among  which  are  those  providing  that  private 
property  shall  not  be  taken  for  public  use  without  just 
compensation  and  that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law. 
Monongahela  Navigation  Co.  v.  United  States,  148  U.  S. 
312,  336;  United  States  v.  Joint  Traffic  Association,  171 
U.  S.  505,  571-572;  Adair  v.  United  States,  208  U.  S.  161, 
180.  Both  the  liberty  of  contract  and  the  right  to  prop¬ 
erty  here  are  involved.  The  contract  was  valid  and  had 
been  so  adjudged  by  the  court  having  jurisdiction  of  the 
foreclosure  and  sale.  The  parties  to  it  were  willing  and 
were  entitled  to  have  the  contract  executed  according  to 
its  terms.  There  is  no  power  in  any  department  of  the 
government  to  order  otherwise.  And  certainly  a  carrier 
whose  only  interest  in  the  property  lies  in  the  speculative 
possibility  that  some  remnant  of  it  in  the  future  may 
come  to  the  carrier  as  a  gift  is  in  no  position  to  take  it  as 
of  right  without  compensation:  In  that  view,  any  legis- 
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lative  or  administrative  edict  which  purports  to  empower 
the  carrier  to  take  the  property  without  compensation  and 
dispose  of  it,  not  as  the  contract  provides,  but  as  the 
governmental  body  may  direct,  must  fail  as  a  futile 
attempt  to  accomplish  what  the  Constitution  does  not 
permit. 

Second.  The  jurisdiction  of  the  federal  district  courts, 
as  already  pointed  out,  extends  over  cases  brought  to 
enjoin,  set  aside,  annul,  or  suspend,  in  whole  or  in  part , 
any  order  of  the  commission.  The  contention  of  the  gov¬ 
ernment  is  that  the  authority  to  enjoin  an  order  in  part, 
applies  to  a  severable  part  of  the  order,  but  not  to  a  con¬ 
dition  upon  which  the  order  was  issued  after  the  carrier 
has  exercised  the  authority  granted  by  the  order.  No 
pertinent  authority  is  cited  in  support  of  this  contention, 
and  none  has  been  called  to  our  attention.  A  condition 
contained  in  the  order  by  which  the  grant  is  limited  is  as 
much  a  part  of  the  order  as  any  of  its  substantive  provi¬ 
sions,  and  if  beyond  the  jurisdiction  of  the  commission  is 
not  ratified  by  an  acceptance  of  the  valid  part  of  the  order. 
It  long  has  been  settled  in  this  court  that  the  rejection  of 
an  unconstitutional  condition  imposed  by  a  state  upon 
the  grant  of  a  privilege,  even  though  the  state  possess  the 
unqualified  power  to  withhold  the  grant  altogether,  does 
not  annul  the  grant.  The  grantee  may  ignore  or  enjoin 
the  enforcement  of  the  condition  without  thereby  losing 
the  grant.  There  are  many  decisions  to  this  effect;  but 
we  need  cite  only  Frost  Trucking  Co.  v.  Railroad  Commis¬ 
sion,  271  U.  S.  583, 593-599,  and  Hanover  Ins.  Co.  v.  Hard¬ 
ing,  272  U.  S.  494,  507-508,  where  the  cases  are  collected 
and  reviewed.  The  decisions  rest  upon  a  principle,  which 
“  is  broader  than  the  applications  thus  far  made  of  it,” 
Frost  Trucking  Co.  v.  Railroad  Commission,  supra,  at 
p.  598.  Broadly  stated,  the  rule  is  that  the  right  to  continue 
the  exercise  of  a  privilege  granted  by  the  state  cannot  be 
made  to  depend  upon  the  grantee’s  submission  to  a  con- 
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dition  prescribed  by  the  state  which  is  hostile  to  the  pro¬ 
visions  of  the  federal  Constitution.  Western  Union  Tel. 
Co.  v.  Kansas,  216  U.  S.  1,  47-48;  Western  Union  Tel.  Co. 
v.  Foster,  247  U.  S.  105,  114. 

Without  attempting  to  determine  how  far  this  principle 
may  be  carried  in  its  application  to  orders  of  the  Inter¬ 
state  Commerce  Commission,  or  attempting  to  formulate 
any  general  rule  in  respect  thereof,  we  are  of  opinion  that 
the  principle  does  apply  to  the  order  now  under  review; 
and  for  present  purposes  that  is  enough. 

An  examination  of  the  report  shows  that  the  commis¬ 
sion  first  considered  the  question  in  respect  of  the  author¬ 
ity  to  issue  securities  sought  by  the  new  company.  As 
to  that  matter  it  found  specifically  all  the  facts  required 
by  §  20a  as  prerequisites  to  an  order  granting  such  author¬ 
ity.  The  commission  further  found  that  the  value  of 
the  properties  sought  to  be  acquired,  which  included' no 
part  of  the  $4  fund,  exceeded  the  amount  of  the  securi¬ 
ties,  including  preferred  stock,  to  be  issued  or  assumed, 
by  more  than  $70,000,000*  In  determining  the  value  of 

*  The  finding  in  detail  is  as  follows : 

“In  the  instant  case  the  testimony  is  that  the  value  of  the 
properties  proposed  to  be  acquired  ranges  from  $640,000,000  to 
$900,000,000.  For  purposes  of  argument,  the  Jameson  committee 
took  $700,000,000.  The  book  value  on  May  31,  1927,  in  round  num¬ 
bers  was  $707,000,000.  Against  these  values  or  this  investment 
there  wall  be  outstanding  after  the  proposed  reorganization  the  fol¬ 
lowing:  Undisturbed  bonds,  excluding  $22,129,000  of  bonds  assumed 
pursuant  to  the  lease  of  Terre  Haute,  $160,001,960;  50-year  5  per 
cent  mortgage  gold  bonds,  $106,395,096;  adjustment-mortgage  bonds 
$182,873,693;  preferred  stock  $119,845,800;  total  $569,116,549. 
Using  the  lowest  figure,  $640,000,000,  and  deducting  from  that  amount 
the  total  par  value  of  the  securities  enumerated,  or  approximately 
$569,100,000,  would  leave  $70,900,000  as  representing  the  value  of 
the  1,174,060  shares  of  common  stock  without  nominal  or  par  value. 
In  the  hypothetical  balance  sheet  as  of  May  31,  1927,  the  applicant 
shows  $174,342,841.64  for  the  book  value  of  the  common  stock. 
Without  expressing  any  opinion  as  to  the  value  of  the  no-par-value 
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the  properties  as  a  basis  for  the  issue  of  the  securities, 
the  commission  gave  no  consideration  to  the  $4  fund,  or 
to  the  amount  of  any  balance  which  might  remain  after 
payment  of  the  charges  against  it,  upon  the  theory  that 
it  constituted  any  part  of  these  properties.  After  a  com¬ 
prehensive  review  of  the  reorganization  plan,  the  com¬ 
mission  concluded:  “Upon  consideration  of  all  the  facts 
we  are  of  opinion  that  the  public  interest  will  be  served 
by  an  approval  of  the  application,  even  though  we  should 
believe  that  a  stronger  financial  structure  might  have 
been  erected  by  the  adoption  of  some  other  plan  of  reor- 
ganization.” 

The  commission,  having  thus  disposed  of  the  applica¬ 
tion  for  authority  to  issue  securities,  turned  to  a  consid¬ 
eration  of  the  $4  fund  and  announced  that  the  authority 
granted  to  issue  the  securities  would  be  upon  the  condi¬ 
tion  set  forth  in  clause  (b)  of  the  proviso.  But  nowhere 
in  the  report  do  we  find  the  slightest  suggestion  that  any 
part  of  the  fund  was  included  with  the  properties  which 
were  held  to  be  a  sufficient  basis  for  the  issue  of  the  secu¬ 
rities,  together  with  the  proposed  non-par- value  common 
stock.  The  fund  was  dealt  with  as  an  independent  and 
separate  matter  upon  the  theory  that  the  commission 
could  reserve  jurisdiction  over  it  “  for  the  purpose  of  tak¬ 
ing  further  testimony  as  to  the  expenses  of  the  reorganiza¬ 
tion,  the  nature  and  scope  of  the  services  performed  for 
the  compensation  and  fees  claimed,  and  any  other  mat¬ 
ters  appropriate  in  the  premises,  and  for  the  entering  of 
pertinent  orders  in  connection  therewith.”  That  it  was 
not  regarded  as  involving  the  basic  ground  for  granting 
the  authority  is  borne  out  by  the  concurring  opinion  of 

common  stock,  it  would  appear  that  upon  applying  the  test  sug¬ 
gested  there  will  remain  an  unmortgaged  equity  in  the  properties 
sufficient  to  permit  the  bondholders  to  assign  to  the  stockholders  an 
interest  therein  and  to  support  the  issue  of  stock  in  the  amounts 
proposed.” 
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Commissioner  Hall,  who  evidently  so  understood.  He 
said,  “I  am  in  accord  with  the  conclusions  authorizing 
issuance  and  assumption  of  liability  in  respect  of  securi¬ 
ties  and  granting  certificate  of  public  convenience  and 
necessity.  I  do  not  conceive  that  as  a  commission  we  have 
anything  to  do  with  the  application  which  may  be  made 
of  the  $4  per  share  paid  in  to  the  reorganization  man¬ 
agers  by  existing  stockholders.  What  those  stockholders 
do  with  their  money  is  their  affair  unless  and  until  some 
part  of  that  money  is  paid  over  to  the  applicant.,, 

The  order  in  itself,  being  complete  and  self-sustaining 
and  resting  upon  grounds  found  to  be  sufficient  to  sup¬ 
port  it,  cannot  be  made  to  depend  upon  submission'  to  a 
collateral  condition,  which,  as  we  have  shown,  is  beyond 
the  statutory  and  constitutional  power  of  the  commission 
to  impose.  Whatever  may  be  the  general  rule,  we  have 
no  difficulty  in  concluding  that,  under  the  circumstances 
above  recited,  the  principle  in  respect  of  the  separability 
of  unconstitutional  conditions  imposed  upon  a  privilege 
granted  by  a  state  is  applicable  to  the  present  order  of  the 
commission — and  for  a  stronger  reason,  since  that  body, 
unlike  a  state  in  the  class  of  cases  referred  to,  does  not 
possess  the  power  arbitrarily  to  deny  the  authority  here 
sought  by  the  carrier. 

From  the  foregoing  it  results  that  the  condition  in  re¬ 
spect  of  the  special  fund  of  $1.50  per  share  was  properly 
set  aside  and  its  enforcement  enjoined  by  the  court  below. 

Decree  affirmed. 

The  Chief  Justice  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Opinion  of  Mr.  Justice  Stone. 

I  think  the  judgment  should  be  reversed  and  the  order 
of  the  Interstate  Commerce  Commission  upheld  as  one 
within  its  statutory  authority.  But  even  if  it  be  assumed 
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that  the  condition  attached  to  the  order  was  an  improper 
one,  it  would  seem  that  the  respondent  is  now  estopped  to 
challenge  it.  In  any  case,  I  think  the  Court  should  not 
permit  the  order  to  stand  as  an  unqualified  approval  of 
the  proposed  issue  of  securities,  after  striking  from  it  the 
condition  upon  which  the  Commission  s  approval  was 
given. 

1.  The  obvious  purpose  of  subsection  (2)  of  §  20  (a) 
of  the  Transportation  Act  is  the  prevention  of  any  issue 
of  securities  by  a  rail  carrier  unless  the  Interstate  Com¬ 
merce  Commission,  (k  after  investigation  .  .  .  of  the 

purposes  and  uses  of  the  proposed  issue  and  the  proceeds 
thereof,  .  .  .  finds  that  such  issue  .  .  .  is  .  .  . 
compatible  with  the  public  interest,  ...  and  .  .  . 
reasonably  necessary  and  appropriate  ”  for  the  corporate 
purposes  of  the  carrier.  I  suppose  no  one  would  doubt, 
and  the  opinion  of  the  Court  seems  to  concede,  that  if 
the  assessments  which,  under  the  reorganization  plan, 
were  to  be  levied  upon  the  stockholders  of  the  old  com¬ 
pany,  were  all  to  be  paid  into  the  new  one  in  exchange 
for  the  new  securities,  it  would  have  been  the  duty  of  the 
Commission  to  investigate  the  purposes  and  uses  of  the 
new  issue  and  its  proceeds;  and  if  it  found  that  the  issue 
to  raise  a  fund  for  the  payment  of  extravagant  reorgan¬ 
ization  expenses  was  not  compatible  withvthe  public  in¬ 
terest,  or  reasonably  necessary  and  appropriate  for  the 
corporate  purposes  of  the  new  company,  the  Commission 
could  have  refused  to  approve  it.  Under  subsection  (3)1 
the  Commission  could  have  provided  against  improper 
expenditures  by  annexing  to  its  order  the  very  condition 
which  it  added  in  the  present  case. 

1  (3)  “  The  commission  shall  have  power  by  its  order  to  grant 
or  deny  the  application  as  made,  or  to  grant  it  in  part  and  deny 
it  in  part,  or  to  grant  it  with  such  modifications  and  upon  such 
terms  and  conditions  as  the  commission  may  deem  necessary  or 
appropriate.  ...” 
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But  it  is  said  that,  because  no  part  of  the  $1.50  fund 
provided  by  the  stockholders  to  pay  for  the  reorganiza¬ 
tion  would  necessarily  ever  come  into  the  possession  or 
control  of  the  new  company,  and  since  its  disposition  was 
a  mere  matter  of  private  contract  between  the  stock¬ 
holders  and  the  reorganization  managers,  the  condition 
was  beyond  the  power  of  the  Commission.  The  question 
is  thus  presented,  whether  the  salutary  provisions  of 
§  20  (a)  can  be  avoided,  and  an  issue  of  securities,  so  far 
as  it  is  made  to  raise  a  fund  to  defray  excessive  reorgani¬ 
zation  expenses,  withdrawn  from  the  control  of  the  Com¬ 
mission,  by  the  simple  expedient  of  so  arranging  the  reor¬ 
ganization  plan  that  reorganization  managers  may  retain 
and  disburse,  from  the  moneys  paid  in  by  the  old  stock¬ 
holders' to  procure  stock  in  the  reorganized  company,  such 
amounts  as  may  be  required  for  reorganization  expenses. 

The  history  of  the  receivership  resulting  in  the  present 
reorganization  will  be  found  in  the  report  of  the  Commis¬ 
sion  in  the  Chicago ,  Milwaukee  &  St.  Paul  Investigation, 
131  I.  C.  C.  615,  issued  the  same  day  as  its  report  in  the 
present  case.  The  old  company  having  reached  the  end 
of  its  financial  rope,  and  protective  committees  represent¬ 
ing  respectively  the  bondholders,  the  preferred,  and  the 
common  stockholders  having  been  organized,  its  bankers, 
the  present  reorganization  managers,  were  active  in  bring¬ 
ing  about  the  receivership  and  have  since  dominated  the 
reorganization.  The  Commission  said  (pp.  667,  668) : 

‘  “  For  months  prior  to  the  receivership  they  [the  rail¬ 
road’s  directors]  were  impotent.  It  was  an  ideal  situation 
for  the  bankers  to  control.  This  they  promptly  did,  ar¬ 
ranged  all  the  details,  framed  up  the  committees  favorably 
to  themselves,  put  themselves  on  the  bondholders’  protec¬ 
tive  committee  and  constituted  themselves  reorganization 
managers.” 

As  managers  they  formulated  the  reorganization  plan, 
and  incorporated  it  in  an  agreement  between  themselves 
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and  the  committees.  In  every  practical  sense  the  reor¬ 
ganization  managers  controlled  the  foreclosure  proceedings 
resulting  in  the  sale  of  the  property  of  the  old  company. 
Their  representatives  were  the  purchasers  at  the  fore¬ 
closure  sale.  They  created  and  controlled  the  new  com¬ 
pany,  which  is  the  appellee  here.  The  reorganization  plan 
gave  them  full  power  to  modify  it  as  a  whole  or  in  detail, 
with  the  approval  of  the  committee  representing  the  se¬ 
curities  affected.  They  were  authorized  to  carry  out  the 
plan;  and  in  doing  so  they  were  empowered  to  act  for, 
and  as  intermediaries  between,  the  committees,  the  stock¬ 
holders,'  and  the  new  company.  Both  preferred  and  com¬ 
mon  stockholders  of  the  old  company  were  required  by 
the  plan  to  surrender  their  stock  in  that  company,,  and 
to  pay  $32  for  each  share  of  their  common  stock,  and  $28 
for  each  of  their  preferred,  in  order  to  procure  the  securi¬ 
ties  of  the  new  company.  The  alternative  was  loss  of 
their  rights  as  stockholders,  which  were  still  of  substantial 
value.  The  plan  called  for  the  use  of  these  sums  to  pay 
certain  obligations  of  the  old  company,  and  such  miscel¬ 
laneous  fiscal  requirements  of  the  new  as  were  not  sup¬ 
plied  by  the  proceeds  of  its  funded  debt,  and  to  create  the 
$1.50  fund,  from  which  were  to  be  paid,  in  the  uncontrolled 
discretion  of  the  managers,  the  reorganization  expenses 
incurred  in  launching  the  new  company  and  securing  the 
transfer  to  it  of  the  business  and  property  of  the  old. 

It  would  seem  that  technical  distinctions  between  pos¬ 
sible  methods  of  procuring  payment  of  the  last  from  funds 
raised  by  a  security  issue  of  the  new  company  ought  not 
to  affect  the  authority  of  the  Commission.  I  should  have 
thought  that,  under  our  decisions,  the  Commission,  where 
its  order  controls  only  the  action  of  the  appellee,  might 
look  through  legal  forms  and,  disregarding  the  corporate 
entity  of  appellee,  treat  the  action  of  the  reorganization 
managers,  in  dealing  with  the  sums  paid  by  the  stock¬ 
holders  for  the  new  stock  of  appellee,  as  that  of  their 
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creature  and  alter  ego,  the  appellee.  See  United  Fuel  Gan 
Co.  v.  Railroad  Commission  of  Kentucky,  278  U.  S.  300, 
308;  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Minne¬ 
apolis  Civic  Assn.,  247  U.  S.  490;  United  States  v.  Dela¬ 
ware t  Lackawanna  &  Western  R.  R.  Co..  238  U.  S.  516; 
United  States  v.  Lehigh  Valley  R.  R.  Co.,  220  U.  S.  257. 

But  even  if  we  disregard  this  identity  of  interest,  and 
whatever  the  form  of  the  transaction,  whether  the  reor¬ 
ganization  expenses  were  to  be  paid  out  by  the  new  com¬ 
pany  directly,  or  merely  for  its  account  by  the  reorganiza¬ 
tion  managers,  its  creators,  in  order  to  enable  it  to  acquire 
the  railroad  property  for  the  benefit  of  its  stockholders, 
the  source  of  the  expense  fund  was  the  assessments  paid 
by  the  old  stockholders,  in  reality  and  legal  effect  part 
consideration  for,  and  proceeds  of,  the  issue  of  the  new 
stock.  To  say  that  so  much  of  the  reorganization  agree¬ 
ment  as  related  to  the  creation  and  expenditure  of  the 
$1.50  fund  for  the  payment  of  these  expenses  was  a  mere 
private  agreement,  unrelated  to  the  issue  of  securities, 
with  which  the  Commission  is  vitally  concerned,-  is  to 
ignore  its  plain  terms  and  disregard  its  practical  operation. 

The  first  installment  of  the  assessments  was  not  to  be 
paid  in  by  the  stockholders  until  the  plan  under  which 
the  new  securities  were  to  be  issued  was  declared  opera¬ 
tive  by  the  managers.  Stockholders  who  failed  to  pay 
the  installments  in  full  could  acquire  no  rights  to  securi¬ 
ties  in  the  new  company.  It  cannot  be  supposed  that  one 
dollar  of  the  $1.50  fund  would  ever  have  been  contributed 
by  stockholders,  had  not  the  reorganization  agreement 
definitely  undertaken  to  issue  the  securities  under  the 
plan  to  those  stockholders  who  deposited  their  stock  and 
made  the  required  payments.  The  creation  of  this  fund 
for  the  payment  of  the  reorganization  and  other  expenses 
was  a  part  of  the  necessary  price  exacted^  for  the  new 
securities.  It  was  an  important  purpose  for  which  the 
new  stock  was  issued,  and  one  of  the  purposes  which  the 
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Commission  was  directed  by  the  statute  to  investigate 
in  determining,  as  it  was  bound  to  do,I 2  whether  the  issue 
was  in  the  public  interest  and  reasonably  necessary  and 
appropriate  for  the  corporate  purposes  of  appellee.  The 
considerations  affecting  the  judgment  of  the  Commission 
in  passing  upon  the  reasonable  necessity  for  the  issue,  its 
effect  upon  the  public  interest  and  upon  the- carrier’s  per¬ 
formance  of  its  public  service,  are  the  same  whether  the 
expense  fund  was  to  be  paid  directly  to  the  new  company 
for  disbursement  by  it,  or  short  circuited,  through  the 
managers,  from  stockholders  of  the  old  to  the  various 
claimants  for  services  rendered  in  creating  the  new. 

Neither  the  public  interest  nor  the  duty  imposed  on  the 
Interstate  Commerce  Commission  is  limited  to  insuring 
the  payment  of  debts  by  any  particular  railroad,  or  pro¬ 
curing  for  it  an  adequate  amount  of  money  or  property 
for  the  securities  which  it  issues.  An  important  purpose 
of  the  Transportation  Act  of  1920  was  to  preserve  for  the 
nation  the  transportation  system  as  a  whole,  and,  to  that 
end,  to  secure  a  fair  return  on  capital  devoted  to  the 
transportation  service.  See  New  England  Divisions  Case, 
261  U.  S.  184,  189;  Railroad  Commission  v.  C.,  B,  &  Q. 

I  2  The  Transportation  Act  of  1920,  §  20a,  provides  (subsection  2) : 
“■  •  •  h  ^all  be  unlawful  for  any  carrier  to  issue  any  share  of 

capital  stock  or  any  bond  or  other  evidence  of  interest  in  or  indebted¬ 
ness  of  the  carrier  .  .  .  unless  and  until,  and  then  only  to  the 
extent  that,  upon  application  by  the  carrier,  and  after  investigation 
by  the  commission  of  the  purposes  and  uses  of  the  proposed  issue 
and  the  proceeds  thereof,  ...  the  commission  by  order  author¬ 
izes  such  issue  ...  The  commissoin  shall  make  such  order  only 
if.it  finds  that  such  issue  ...  (a)  is  for  some  lawful  object 
within  its  corporate  purposes,  and  compatible  with  the  public  inter¬ 
est,  which  is  necessary  or  appropriate  for  or  consistent  with  the 
proper  performance  by  the  carrier  of  service  to  the  public  as  a 
common  carrier,  and  which  will  not  impair  its  ability  to  perform 
that  service,  and  (b)  is  reasonably  necessary  and  appropriate  for 
such  purpose.” 
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R.  Co.,  257  U.  S.  563,  585;  Dayton-Goose  Creek  Ry.  Co.  v. 
United  States,  263  U.  S.  456,  478.  The  preservation  of 
the  transportation  system  and  the  stability  of  its  credit 
essential  to  its  preservation  depend  not  alone  upon  the 
ability  of  individual  carriers  to  meet  their  obligations,  but 
upon  the  ability  of  all  to  attract  the  investment  of  funds 
in  their  securities.  If  such  investments  are  impaired  by 
receiverships  of  the  carriers,  followed  by  reorganizations 
of  excessive  cost,  and  if  railroad  shareholders,  compelled 
by  the  necessities  of  their  situation,  must  contribute  to  the 
rehabilitation  of  their  properties  excessive  amounts  upon 
which  the  reorganized  carrier  may  not  earn  an  adequate 
return,  railroad  credit  in  a  broad  sense  is  affected,  the 
permanency  and  stability  of  the  transportation  system  as 
a  whole  is  impaired,  and  the  public  interest  suffers.  No 
one  familiar  with  the  financial  and  corporate  history  of 
this  country  could  say,  I  think,  that  railroad  credit  and 
the  marketability  of  railroad  securities  have  not  been 
profoundly  affected,  for  long  periods  of  time,  if  not  con¬ 
tinuously,  by  the  numerous  railroad  reorganizations,  in 
the  course  of  which  junior  security  holders  have  found  it 
impossible  to  save  more  than  a  remnant  of  their  invest¬ 
ment,  and  that  only  by  the  assumption  of  a  heavy  burden 
of  expense,  too  often  the  result  of  wasteful  and  extrava¬ 
gant  methods  of  reorganization. 

The  public  likewise  has  an  interest  in  the  costs  of  reor¬ 
ganization  insofar  as  they  may  affect  rates  and  the  appli¬ 
cation  of  the  recapture  provision  of  the  Transportation 
Act.  Such  costs  may  play  an  important  part  in  the  go¬ 
ing  concern  value  of  the  new  company,  which  is  an  ele¬ 
ment  of  value  for  rate  making  purposes.  See  Des  Moines 
Gas  Co.  v.  Des  Moines,  238  U.  S.  153, 165 ;  Denver  v.  Den¬ 
ver  Union  Water  Co.,  246  U.  S.  178,  184,  192;  Bluefield 
Co  v  Pub.  Serv.  Comm.,  262  U.  S.  679,  686;  McCardle 
v.  Indianapolis  Waiter  Co.,  272  U.  S.  400,  414.  In  United 
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Railways  v.  West ,  280  U.  S.  234,  a  substantial  amount  was 
included  in  the  rate  base  to  cover  “  Cost  /of  Financing.” 
The  mere  fact  that  going  concern  value  is  supplied  from 
sources  other  than  the  treasury  of  the  carrier,  here  the 
stockholders  of  like  oldlcompany  who  became  stockholders 
of  the  new,  is  not  material.  See  United,  Railways  v.  West, 
supra.  The  Commission  is  specially  charged  with  public 
duties  with  respect  to  rates,  valuation,  and  the  adminis¬ 
tration  of  *the  recapture  provisions.  In  all  these  respects 
the  public  interest  may  be  adversely  affected  if  railroad 
securities  may  be  issued  to  effect,  either  directly  or  indi¬ 
rectly,  the  payment  of  excessive  costs  of  reorganization. 

If  example  were  needed  of  the  nature  and  extent  of  the 
public  interest  which  may  be  involved,  it  is  afforded  by 
the  present  case.  In  passing  upon  the  present  issue  of 
securities,  the  Commission  had  before  it  the  results  of  its 
elaborate  Investigation  of  the  Chicago,  Milwaukee  &  St. 
Paul  Ry.  Co.,  supra,  entered  into  after  the  receivership,  in 
the  course  of  which  it  commented  on  the  excessive  fees 
and  commissions  paid  in  the  past  by  the  Railway  Com¬ 
pany  to  its  bankers,  the  present  reorganization  managers. 
It  had  before  it  tentative  estimates  of  the  total  cost  of 
reorganization  running  as  high  as  $6,494,900.  The  $4 
fund  set  apart  for  expenses  approximated  $9,330,000,  of 
which  the  $1.50  fund  was  a  part  aggregating  about  $3,500,- 
000,  out  of  which  were  to  be  paid  the  reorganization  man¬ 
agers,  various  protective  committees,  counsel,  and  deposi¬ 
taries.  The  estimated  expenses  to  be  paid  from  this  fund 
ranged  from  $2,636,000  to  $3,381,000,  of  which  the  com¬ 
pensation  to  be  paid  to  the  reorganization  managers  was 
$1,044,000. 

These  estimates  were  eighteen  months  old  at  the  time 
the  Commission  made  its  report.  The  Commission  con¬ 
cluded  that  the  record  was  insufficient  to  enable  it  to 
arrive  at  an  opinion  as  to  the  reasonableness  of  these  ex¬ 
penses.  It  reserved  jurisdiction  to  take  testimony  and 
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to  make  further  inquiry  as  to  the  expenses  of  reorganiza¬ 
tion,  and  the  nature  and  scope  of  the  services  performed 
for  the  compensation  fees  claimed;  but  in  order  that  the 
reorganization  might  proceed  and  the  railroad  property 
be  released  from  the  receivership,  the  authority  for  the 
issue  of  the  new  securities  was  granted  upon  the  condition 
that  the  appellee  impound  the  entire  $4  fund,  which  was 
to  be  paid  out  only  upon  order  of  court  or  the  Commission. 

Since  the  Commission  had  concluded  that  the.  expenses 
might  be  excessive  and  that  there  was  no  adequate  safe¬ 
guard  against  improper  payments,  it  could,  under  the  ex¬ 
press  terms  of  the  statute,3  have  rejected  the  application. 
But  it  is  said  that  even  though  the  Commission  might 
rightly  have  refused  its  permission  to  issue  the  securities, 
still,  having  granted  permission,  it  could  not  annex  this, 
condition  to  the  order;  and  that,  as  it  could  not  compel 
the  reorganization  managers  to  impound  the  expense  fund 
paid  over  to  them,  or  to  submit  the  reasonableness  of  the 
expenses  which  they  had  incurred  to  the 'Commission  or 
the  court,  it  was  an  arbitrary  and  unwarranted  exercise  of 
power  to  make  the  Commission’s  approval  of  the  stock 
issue  conditional  upon  such  action. 

If  that  were  a  valid  argument,  it  would  follow  that  the 
Commission,  notwithstanding  the  authority  given  it  by 
subsection  (3),  could  never  attach  any  condition  to  its 
approval  of  an  issue  of  securities,  when  compliance  with 
the  condition  would  involve  the  performance  of  acts  which 
the  Commission  could  not  command.  But  the  only  pur¬ 
pose  of  subsection  (3)  would  seem  to  be  to  enable  the 
Commission  to  induce,  not  compel,  action,  by  annexing  to 
its  order,  as  the  statute  authorizes,  “  such  terms  and  con¬ 
ditions  as  the  Commission  may  deem  necessary  or  appro¬ 
priate.”  Notwithstanding  this  broad  language,  it  may  be 
assumed  that  only  those  conditions  which,  like  the  pres¬ 
ent,  are  germane  to  the  purposes  of  subsection  (2)  are 


3  See  statute,  supra,  note  2. 
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intended;  and  that,  consequently,  only  such  terms  and 
conditions  may  be  annexed  to  the  order  as  tend  in  some 
measure  to  remove  objections  to  the  issue,  which  legiti¬ 
mately  might  be  the  basis  of  withholding  favorable  action. 

If  the  Commission,  as  I  think  it  might,  could  have  re¬ 
fused  to  approve  the  present  issue  of  securities  on  the 
ground  that  they  were  to  be  issued  to  procure  payment 
of  reorganization  expenses  which  were  or  might  be  ex¬ 
cessive,  then,  plainly,  under  the  provisions  of  subsection 
(3)  and  within  the  purview  of  subsection  (2),  it  could 
have  made  its  consent  to  the  issue  conditional  upon  the 
modification  of  the  plan,  in  such  manner  as  to  preclude 
the  payment  of  unreasonable  expenses.  Appellee  was  not 
obliged  to  comply  with  the  condition,  since  it  was  not 
compelled  to  proceed  with  the  plan,  although  compliance 
with  it,  through  the  exercise  of  the  power  of  the  managers 
to  modify  the  plan,  would  not,  so  far  as  appears,  have 
been  impossible  or  even  difficult.  But  as  the  condition 
was  one  which  the  Commission  had  power  to  impose,  ap¬ 
pellee,  having  accepted  the  plan,  cannot  repudiate  the 
condition. 

2.  Even  if  it  be  held  that  the  condition  which  the  Com¬ 
mission  attached  to  its  order  was  beyond  its  authority, 
I  should  still  have  thought  the  present  case  not  a  proper 
one  for  a  court  of  equity  to  lend  its  aid  to  the  appellee, 
and  in  any  event  that  the  decree  below  should  have  been 
so  framed  as  to  leave  no  doubt  that  the  Commission  was 
free  to  treat  the  whole  order  as  though  it  had  not  been 
made. 

So  far  as  appears,  not  until  appellee  filed  the  present 
petition  did  it  disclose  any  purpose  to  disregard  the  con¬ 
dition  upon  which  the  order  depended.  In  the  meantime 
it  had  taken  full  advantage  of  the  benefits  of  the  order. 
After  it  was  granted,  appellee  presented  to  the  Commis¬ 
sion  two  supplemental  petitions  for  orders  authorizing 
payments,  from  the  expense  fund,  of  specific  amounts  for 
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corporate  purposes,  not  including  any  item  payable  out 
of  the  $1.50  fund.  The  first  of  these  was  granted. 
Appellee  stated  in  its  first  petition : 

“  The  applicant  will  make  such  further  application  or 
applications,  if  any,  with  respect  to  matters  dealt  with  in 
the  commission’s  order  and  not  covered  hereby  as  from 
time  to  time  may  be  necessary  or  proper.” 

The  order  of  the  District  Court  having  jurisdiction  of 
the  foreclosure  directed  that  deeds  of  the  property  should 
not  pass  to  the  appellee  until  it  should  have  been  author¬ 
ized  by  the  Commission  to  issue  the  securities.  The  ap¬ 
pellee,  without  disclosing  any  purpose  not  to  comply  with 
the  Commission’s  order,  petitioned  the  District  Court  for 
an  order  directing  the  delivery  of  the  deeds,  exhibiting, 
the  court  below  found,  the  order  and  certificate  of  the 
Commission.  Upon  consideration  of  this  application,  the 
court  ordered  the  delivery  of  the  deeds;  and  appellee  then 
issued  the  new  securities.  Only  after  the  reorganization 
had  thus  become  an  accomplished  fact  by  appellee  taking 
the  benefit  of  so  much  of  the  order  as  suited  its  purposes, 
did  it  elect  to  repudiate  the  condition  upon  which  the 
order  was  founded.  Of  the  appellee’s  application  to  the 
District  Court,  the  court  below  rightly  said,  “  The  peti¬ 
tion  was  a  representation  to  the  court  that  plaintiff 
[appellee  here]  had  accepted  the  order  and  expected  to 
comply  with  the  condition.  .  .  .” 

If  appellee  were  unable  or  unwilling  to  comply  with  the 
order  as  made,  equity  and  good  conscience  required,  at 
least,  either  disclosure-  of  that  fact  to  the  District  Court 
before  securing  the  transfer  of  the  railroad  property  to  it ; 
application,  upon  full  statement  of  the  facts,  to  the  Com¬ 
mission  to  exercise  the  jurisdiction,  which  it  had  reserved, 
to  approve  a  modified  plan;  or  prompt  initiation  of  the 
present  proceedings  to  test  the  validity  of  the  order  before 
a  situation  had  been  created  prejudicial  to  the  public 
interest  and  to  the  Commission’s  performance  .of  its 
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duties.  Instead,  appellee  adopted  a  course  of  conduct 
consistent  throughout  only  with  its  apparent  purpose  to 
comply  with  the  order;  and  now,  without  tendering  any 
excuse  for  the  belated  disclosure  of  its  real  purpose,  it  asks 
relief  from  the  condition  only  after  it  has  enjoyed  benefits 
which  it  cannot  be  said  would  have  been  granted  without 
the  condition.  Neither  this  Court  nor  the  court  below 
is  acting  any  the  less  as  a  court  of  equity  because  its 
powers  are  invoked  to  deal  with  an  order  of  the  Interstate 
Commerce  Commission!  The  failure  to  conform  to  those 
elementary  standards  of  fairness  and  good  conscience 
which  equity  may  always  demand  as  a  condition  of  its 
relief  to  those  who  seek  its  aid,  seems  to  require  that  such 
aid  be  withheld  from  this  appellee.  See  Davis  v.  Wakelee, 
156  U.  S.  680. 

3.  By  the  opinion  of  the  Court,  the  order  of  the  Com¬ 
mission,  so  far  as  it  approves  the  issue  of  the  securities, 
is  treated  as  effective  without  the  condition.  But  even  if 
we  assume  that  the  condition  which  the  Commission 
attached  to  the  order  is  beyond  its  power,  we  should  not 
attempt  to  substitute  our  judgment  for  that  of  the  Com¬ 
mission,  since  the  statute  requires  its  consent,  not  ours; 
and  we  should  not  allow  the  order  to  stand  without  the 
condition,  since  that  is  not  the  order  which  the  Commis¬ 
sion  made.  By  the  Transportation  Act,  the  giving  or 
withholding  of  consent  to  the  issue  of  securities  is  an  ad¬ 
ministrative  power,  conferred,  not  upon  the  courts,  but 
upon  the  Interstate  Commerce  Commission.  Courts  may 
determine  whether  the  Commission  lacks  the  power  to 
impose  a  particular  condition;  but  they  may  not  strike 
from  an  order  the  condition  upon  which  it  was  granted 
and  thus  declare  that  it  shall  stand  although  the  condition 
is  not  complied  with.  See  United  States  v.  Louisville  & 
Nashville  R.  R.,  235  U.  S.  314,  320;  Procter  &  Gamble 
Co.  v.  United  States,  225  U.  S.  282;  Assigned  Car  Cases 
274  U.  S.  564.  ' 
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Whether  or  not  the  Commission  has  in  fact  consented 
does  not  turn  on  whether  the  condition  is  good  or  bad,  but 
on  whether  it  can  fairly  be  said  that  the  Commission 
would  have  given  its  unqualified  consent  independently 
of  the  condition.  As  the  report  of  the  Commission  dis¬ 
closes,  consent  to  the  issue  was  given-  only  with  reluctance, 
to  release  the  properties  from  the  receivership  at  the 
earliest  possible  moment,  but  with  the  undoubted  as¬ 
sumption  on  its  part  as  a  moving  cause  for  its  consent, 
that  by  annexing  the  condition  it  would  exercise  control 
over  the  reorganization  expenses,  with  respect  to  the 
amount  of  which  it  had  expressed  grave  concern.  With 
four  of  the  Commissioners  voting  unconditionally  against 
the  issue,  I  see  no  sufficient  warrant  for  assuming  that 
any  would  have  voted  for  it  without  the  condition  and 
without  the  further  investigation  which  it  thought  neces¬ 
sary,  and  which  it  w&s  authorized  to  make  before  uncon¬ 
ditionally  approving  the  issue.  Both  the  report  and  order 
of  the  Commission  state  that  the  authority  granted  was 
upon  the  “  express  condition  ”  which  is  now  the  subject 
of  this  controversy.  If  in  the  face  of  this  language,  there 
can  be  any  doubt  as  to  the  intention  of  the  Commission, 
we  need  not  speculate  upon  what  it  might  have  done,  had 
it  thought  it  was  without  power  to  impose  the  condition, 
since  it  is  able  to  speak  for  itself  if  this  Court  permits  it 
to  do  so  by  setting  aside  the  entire  order  without  prejudice 
to  further  action  by  the  Commission,  under  the  statute, 
upon  the  application  for  approval  of  the  issue  of  the 
securities. 

The  judgment  below,  as  interpreted  by  this  Court,  not 
only  makes  effective  an  order  different  from  any  the  Com¬ 
mission  has  granted,  but  precludes  any  future  action  by 
the  Commission  in  the  performance  of  its  statutory  duty. 
In  this  respect  the  case  differs  from  those  in  which  this 
Court  has  set  aside  an  unconstitutional  condition  im¬ 
posed  by  state  legislation  on  a  foreign  corporation  seeking 
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to  do  business  within  a  state.  In  those  cases  the  judg¬ 
ment  of  this  Court  in  no  way  restricts  the  further  exercise 
of  the  legislative  power  of  the  state  in  any  constitutional 
manner.  Here  the  Commission  is  ousted  from  the  exer¬ 
cise  of  power  which  Congress  has  given  it,  and  an  order 
is  sanctioned  authorizing  an  issue  of  securities  which  it 
cannot  be  said  the  Commission  has  approved,  and  which 
this  Court  does  not  purport  to  say  is  appropriate  under 
the  statute. 

Mr.  Justice  Holmes  and  Mr.  Justice  Brandeis  concur 
in  this  opinion. 


GO-BART  IMPORTING  COMPANY  et  al.  v.  UNITED 

STATES. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  111.  Argued  November  25,  1930.— Decided  January  5,  1931. 

1*  ^  warrant  issued  by  a  United  States  Commissioner,  addressed 
only  to  the  Marshal  and  his  deputies,  and  based  upon,  and  reciting 
the  substance  of,  a  complaint  that  was  verified  merely  on  infor¬ 
mation  and  belief  and  that  did  not  state  an  dffehse,— held  invalid 
on  its  face,  and  no  authority  to  prohibition  officers  to  make  an 
arrest.  P.  355. 

2.  Acting  under  color  of  an  invalid  warrant  of  arrest,  and  falsely 
claiming  to  have  a  search  warrant,  prohibition  agents  entered  the 
office  of  a  company,  placed  under  arrest  two  of  its  officers  and 
made  a  general  search  of  the  premises.  They  compelled  by  threats 
of  force  the  opening  of  a  desk  and  safe,  and  seized  therefrom  and 
from  other  parts  of  the  office,  papers  and  records  belonging  to  the 
company  and  its  officers.  The  officers  of  the  company  were  ar¬ 
raigned  before  a  United  States  Commissioner,  and  by  him  held  on 
bail  further  to  answer  the  complaint  (U.  S.  C.,  Title  18  §  591) 
while  the  seized  papers  were  held  under  the  control  of  the  United 
States  Attorney  in  the  care  and  custody  of  the  prohibition  agent 
m  charge.  The  company,  and  its  two  officers  individually,  before 


GO-BART  CO.  v .  UNITED  STATES.  345 

344  Syllabus. 

an  information  or  indictment  had  been  returned  against  them, 
applied  to  the  District  Court  for  an  order  to  enjoin  the  use  of  the 
seized  papers  as  evidence  and  directing  their  return.  On  a  rule 
against  the  United  States  to  show  cause,  the  United  States  Attorney 
appeared  and  opposed  the  motion  and  an  affidavit  of  the  agent  in 
charge  was  also  filed  in  opposition.  The  applications  were  denied. 
Held: 

(1)  In  the  proceedings  before  him,  the  Commissioner  acted 
merely  as  an  officer  of  the  District  Court  in  a  matter  of  which  it 
had  authority  to  take  control  at  any  time.  P.  353. 

(2)  Notwithstanding  the  order  to  show  cause  was  addressed  to 
the  United  States  alone,  the  proceeding  was  in  substance  and  effect 
against  the  United  States  Attorney  and  the  prohibition  agent  in 
charge,  the  latter  being  required  by  the  Prohibition  Act  to  report 
violations  of  it  to  the  former  and  being  authorized  by  the  statute, 
subject  to  the  former’s  control,  to  conduct  such  prosecutions;  and 
both  these  officers  were  subject  to  the  proper  exertion  of  the  dis¬ 
ciplinary  powers  of  the  court.  P.  354. 

(3)  The  District  Court  had  jurisdiction  summarily  to  determine 
whether  the  evidence  should  be  suppressed  and  the  papers  returned 
to  the  petitioners.  P.  355. 

(4)  The  company  being  a  stranger  to  the  proceedings  before 
the  Commissioner,  the  order  of  the  District  Court,  as  to  it  was 
final  and  appealable.  P.  356. 

(5)  There  being  no  information  or  indictment  against  the  officers 
of  the  company  when  the  application  was  made,  and  nothing  to 
show  that  any  criminal  proceeding  would  ever  be  instituted  in  that 
court  against  them,  it  follows  that  the  order  was  not  made  in  or 
dependent  upon  any  case  or  proceeding  pending  before  the  court, 
and  therefore  the  order  as  to  them  was  appealable.  Id. 

(6)  The  Fourth  Amendment  forbids  every  search  that  is  un¬ 
reasonable,  and  is  to  be  liberally  construed.  P.  356. 

(7)  Assuming  that  the  facts  of  which  the  arresting  officers  had 
been  previously  informed  were  sufficient  to  justify  the  arrests 
without  a  warrant,  nevertheless  the  uncontradicted  evidence  re¬ 
quires  a  finding  that  the  search  of  the  premises  was  unreasonable. 
Marron  v.  United  States,  275  U.  S.  192,  distinguished.  P.  356. 

(8)  The  District  Court  is  directed  to  enjoin  the  United  States 
Attorney  and  the  agent  in  charge  from  using  the  papers  as  evidence 
and  to  order  the  same  returned  to  petitioners.  P.  358. 

4(^  F.  (2d)  593,  reversed. 
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Certioraki,  281  U.  S.  719,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  affirmed  in  part  a  judg¬ 
ment  of  the  District  Court  denying  applications  for  an 
order  to  suppress  and  return  evidence  alleged  to  have 
been  illegally  obtained. 

Mr.  Edward  F.  Colladay,  with  whom  Messrs.  Benjamin 
B.  Pettus  and  Joseph  C.  McGarraghy  were  on  the  brief, 
for  petitioners. 

The  arrest  of  petitioners  was  illegal. 

The  warrant  of  arrest  was,  based  upon  an  insufficient 
complaint.  Even  assuming  the  warrant  to  have  been 
properly  issued,'  the  arrest  under  it  was  nevertheless  in¬ 
valid  because  it  was  not  executed  by  a  United  States 
Marshal  or  one  of  his  deputies. 

No  felony  or  misdemeanor  had  been  committed  or'  car¬ 
ried  on  in  the  presence  of  the  officers.  They  had  no 
reasonable  grounds  for  believing  that  a  felony  had  been 
committed.  Reasonable  or  probable  cause  does  not  exist 
where  the  officer  obtained  his  information  solely  from  a 
superior  officer  who  in  turn  obtained  it  from  the  unsworn 
statement  of  another.  Probable  cause  which  is  insuffi¬ 
cient  as  the  basis  for  a  warrant  of  arrest  is  insufficient  to 
justify  an  arrest  without  a  warrant. 

The  search  and  seizure  were  unreasonable  and  violated 
the  Fourth  and  Fifth  Amendments.  A  general  explora¬ 
tory  search  made  without  the  authority  of  a  search  war¬ 
rant  is  illegal.  Boyd  v.  United  States,  116  U.  S.  616; 
Weeks  v.  United  Stages,  232  U.  S.  383;  Silverthome  Lum¬ 
ber  Co.  v.  United  States,  251  U.  S.  385;  Gouled  v.  United 
States,  255  U.  S.  298;  Carroll  v.  United  States  267  U  S 
132. 

In  Marron  v.  United  States,  275  U.  S.  192,  no  general 
search ‘was  made.  The  documents  seized  were  incidentally 
discovered. 
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The  seizure  of  books  and  papers  located  on  premises 
where  an  arrest  is  made  is  illegal  where  the  books  and 
papers  are  not  the  means  or  fruits  of  the  crime,  but  are 
merely  private  papers  of  the  petitioners.  Citing:  United 
States  v.  Kirschenblatt,  16  F.  (2d)  202,  203;  Kirvin  v. 
United  States,  5  F.  (2d)  285;  United  States  v.  Spallino, 
21  F.  (2d)  567;  United  States  v.  Epstein,  33  F.  (2d)  982. 

A  search  to  secure  evidence  to  be  used  against  defend¬ 
ants  in  a  criminal  proceeding  is  within  the  constitutional 
prohibition.  An  unlawful  search  and  seizure  may  not  be 
justified  by  what  is  found. 

The  books  and  papers  should  be  returned  to  petitioners 
and  the  evidence  obtained  through  the  seizure  should  be 
suppressed. 

Solicitor  General  Thacker,  with  whom  Assistant  Attor¬ 
neys  General  Y oungquist  and  Sisson  and  Messrs.  John  J. 
Byrne  and  Mahlon  D.  Kiefer,  were  on  the  brief,  for  the 
United  States. 

The  possession  of  an  invalid  arrest  warrant  does  not 
render  illegal  an  arrest  which  may  lawfully  be  made  with¬ 
out  it.  Stallings  v.  Splain,  253  U.  S.  339;  Marron  v. 
United  States,  275  U.  S.  192. 

The  arrests  could  lawfully  be  made  without  a  warrant. 
Ledwith  v.  Catchpole,  Cald.  Cas.  291,  294^295;  Samuel 
v.  Payne,  1  Dougl.  359.  See  also  remarks  of  Lord  Tenter- 
den  in  Beckwith  v.  Philby,  6  Barn..  &  Cres.  635,  638;  1 
Hale  P.  C.  587-588;  2  Hawk.  P.  C.,  6th  ed.,  118-119;  4 
Bl.  Com.  293.  Holley  v.  Mix,  3  Wend.  350;  Burns  v. 
Erben,  40  N.-Y.  463,  466;  Reuck  v.  McGregor,  3  Vroom. 
70,  74;  Kurtz  v.  Moffitt,  H5  U.  S.  487;  Brcdy  v.  United 
States,  300  Fed.  540,  certiorari  denied,  266  U.  S.  620; 
Wakely  v.  Hart,  6  Binney  316;  Rohan  v.  Saunn,  5  Cush. 
281,  284^285;  Suell  v.  Derricott,  161  Ala.  259,  273;  Brisk 
v.  Carter,  98  Md.  445. 
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The  arrests  being  lawful,  the  contemporaneous  search 
of  the  immediate  premises  under  the  control  "of  the  per¬ 
sons  arrested,  and  the  seizure  of  the  books  and  papers 
here  in  controversy  as  things  used  to  carry  on  the  crimi¬ 
nal  enterprise,  were  likewise  lawful.  Carroll  v.  United 
States,  267  U.  S.  132;  Agnello  v.  United  States,  269  U.  S. 
20;  Marron  v.  United  States,  275  U.  S.  192. 

To  argue  that  the  ledger  in  the  Marron  case  was  law¬ 
fully  seized,  but  that  the  books  and  papers  in  this  case 
were  not,  is  to  assert  that  if  the  conspirators  here  had 
confined  the  record  of  their  transactions  to  one  volume, 
its  seizure  would  be  lawful,  Rut  that  because,  owing  to  the 
magnitude  of  their  operations,  their  illegal  dealings  tv  ere 
recorded  in  a  number  of  books  and  papers,  the  latter  were 
immune  from  seizure. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

In  a  criminal  proceeding  before  a  United  States  com¬ 
missioner  in  the  Southern  District  of  New  York  in  which 
Gowen,  Bartels  and  others  are  defendants,  the  petitioners 
applied  to  the  district  court"  for  an  order  enjoining  the  use 
as  evidence  of  books  and  papers  alleged  to  have  been 
seized  and  taken  from  petitioners  in  violation  of  the 
Fourth  and  Fifth  Amendments  and  directing  their  return. 
The  court  made  an  order  that  the  United  States  show 
cause  why  the  relief  prayed  should  not  be  granted.  The 
United  States  attorney  appeared  and  opposed  the  motion, 
and  affidavits  of  W.  J.  Calhoun,  special  agent  in  charge  of 
special  agents  of  the  Bureau  of  Prohibition,  and  certain 
of  his  subordinates  were  filed  in  opposition.  The  district 
court  denied  the  applications.  The  Circuit  Court  of  Ap¬ 
peals  affirmed  as  to  the  United  States  attorney  and  held 
that  as  to  the  special  agent  in  charge  the  order  to  show 
cause  should  have  been  discharged.  40  F.  (2d)  593. 

Petitioners’  applications  to  the  district  court,  which  are 
in  form  affidavits,  set  forth  the  following: 
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June  5,  1929,  Calhoun  went  before  the  United  States 
commissioner  and,  in  order  to  have  a  warrant  issued  for 
the  arrest  of  Gowen,  Bartels  and  others,  yerified  and  filed 
a  complaint.  He  alleged,  upon  information  and  belief, 
that  beginning  January  1,  1929,  and  continuing  down  to 
the  filing  of  the  complaint  Gowen,  Bartels  and  other  de¬ 
fendants  conspired  in  that  district  to  commit/  a  nuisance 
against  the  United  States,  that  is  to  say,  to  possess,,  trans¬ 
port,  sell  and  solicit  and  receive  orders  for  intoxicating 
liquor  in  violation  of  the  National.  Prohibition  Act,  and 
that,  in  pursuance  of  the  conspiracy  and  to  effqct  its 
objects,  one  Heath  purchased  an  automobile  on  May  23, 
1929.  See  27  U.  S.  C.,  §§  33,  35.  The  complaint  did  not 
specify  any  building,  structure,  location  or  place  or  set 
forth  any  particulars  or  other  overt  act  or  show  any  con¬ 
nection  between  the  purchase  of  the  automobile  and  any 
offense  referred  to  in  the  complaint.  On  the  same  day 
the  commissioner  issued  a  warrant  in  the  usual  form  com¬ 
manding  the  marshal  of  the  district  and  his  deputies  to 
apprehend  the  persons  so  accused  and  to  bring  them  be¬ 
fore  the  commissioner  or  some  judge  or  justice  of  the 
United  States  to  be  dealt  with  according  to  law. 

On  the  next  day  Calhoun’s  subordinates,  prohibition 
agents  O’Brien,  Collins  and  Sipe,  went  to  the  petitioning 
company’s  office  at  No.  200  Fifth  Avenue.  Bartels,  the 
secretary-treasurer  of  the  company,  was  there  when  they 
entered.  O’Brien  said  he  had  a  warrant  to  search  the 
premises  and  exhibited  a  paper  which  he  falsely  claimed 
was  such  a  warrant.  The  agents  arrested  Bartels,  searched 
his  person  and  took  papers  therefrom.  While  they  were 
there  Gowen,  the  president  of  the  company,  came  to  the 
office.  O’Brien  told  him  that  he  had  a  warrant  for  his 
arrest  and  a  warrant  to  search  the  premises.  The  agents 
arrested  and  searched  Gowen  and  took  papers  from  him. 
They  took  his  keys  and  by  threat  of  force  compelled  him 
to  open  a  desk  and  safe,  searched  and  took  papers  from 
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them,  searched  other  parts  of  the  office  and  took  there¬ 
from  other  papers,  journals,  account  books,  letter  files,  in¬ 
surance  policies,  cancelled  checks,  index  cards  and  other 
things  belonging  respectively  to  Gowen,  Bartels  and  the 
company.  For  brevity  these  will  be  referred  to  herein  as 
“  papers.” 

Gowen  and  Bartels  were  on  the  same  day  arraigned  be¬ 
fore  the  commissioner  and  held  on  bail  further  to  answer 
the  complaint.  A  date  was  set  for  the  examination,  hear¬ 
ing  has  been  postponed  from  time  to  time  and  no  examina¬ 
tion  has  been  had.  The  paper’s  so  seized  were  taken  to  the 
office  of  Calhoun  in  the  Sub-Treasury  Building  where 
they  were  examined  by  him  and  the  United  States  at¬ 
torney  and  their  subordinates,  and  such  papers  have  since 
been  kept  and  held  there,  as  is  later  herein  shown,  under 
the  control  of  the  United  States  attorney  in  the  care  and 
custody  of  the  special  agent  in  charge,  for  use  as  evidence 
against  Gowen  and  Bartels. 

Soon  after  the  seizures  were  made  each  of  the  petition¬ 
ers  brought  a  suit  in  equity  in  the  federal  court  for  that 
district  against  the  special  agent  in  charge  and  the  United 
States  attorney,  to  enjoin  them  from  using  such  papers 
as  evidence  and  to  have  them  returned.  The  court  dis¬ 
missed  these  suits  on  the  ground  that  the  proper  remedy 
was  by  motion  in  the  criminal  proceedings. 

Then  Gowen  and  Bartels,  each  in  his  own  behalf,  and 
the  company,  acting  through  Bartels,  made  these  appli¬ 
cations.  The  court  made  its  order  that  the  United  States 
show  cause  why  an  injunction  should  not  issue  restrain¬ 
ing  it  and  its  officers  from  using  as  evidence  the  papers 
so  seized  and  why  an  order  should  not  issue  directing 
their  return. 

In  opposition,  the  affidavit  of  one  Braidwood  was  sub¬ 
mitted.  It  tends  to  show  that  in  1927  and  1928  peti¬ 
tioners  and  others  acting  together  engaged  in  the  unlawful 
sale  of  intoxicating  liquor,  that  at  the  company’s  office 


344 


GO-BART  CO.  v.  UNITED  STATES. 

Opinion  of  the  Court. 


351 


they  exhibited  and  took  orders  for  intoxicating  liquor 
some  of  which  was  delivered  there  and  some  elsewhere, 
and  that  in  April,  1929,  he  reported  these  facts  to  Cal¬ 
houn.  Calhoun’s  affidavit  states  that  Braidwood  had  so 
reported  and  that  by  independent  investigations  he  had 
corroborated  such  statements  and  thus  knew  that  a  con¬ 
spiracy  unlawfully  to  sell  intoxicating  liquors  in  1928  and 
1929  had  been  entered  into  and  overt  acts  in  furtherance 
thereof  had  been  performed  within  the  district  and  that 
he  believed  the  petitioners  had  been  parties  to  such  con¬ 
spiracy,  that  prior  to  the  day  of  the  arrests  he  communi¬ 
cated  such  statements  and  belief  to  O’Brien  and  assigned 
him  to  further  investigate  the  case. 

O’Brien’s  affidavit  states:  From  the  information  given 
him  by  Calhoun  he  believed  petitioners  and  others  had 
so  conspired.  Calhoun  described  to  him  the  company’s 
office  in  detail  and  the  personal  appearance  of  Go  wen  and 
Bartels.  On  June  6,  1929,  he  took  a  certified  copy  of  the 
complaint  and  warrant  “  for  the  purpose  of  reference  as 
to  the  names  of  the  various  defendants  ”  and  went  to  peti¬ 
tioners’  office.  It  consisted  of  a  suite  of  three  rooms  fitted 
up  with  office  furniture  including  desks,  filing  cabinets 
and  a  safe.  He  told  Bartels  and  Gowen  that  he  was  an 
officer  of  the  United  States  and  placed  them  under  arrest 
for  such  conspiracy.  No  warrant  was  “  served  ”  upon 
either  of  them.  The  office  was  searched  and  there  were 
found  and  taken  therefrom  approximately  a  dozen  bottles 
of  assorted  intoxicating  liquor,  a  large  number  of  memo¬ 
randa,  books  of  account,  records,  filing  cases,  and  other 
papers  all  of  which  pertained  to  unlawful  dealings  by 
Gowen  and  Bartels  in  intoxicating  liquors. 

O’Brien’s  affidavit  also  states  that  the  papers  so  seized 
are  of  such  quantity  and  bulk  that  it  is  impracticable  to 
attach  copies  to  the  affidavit,  that  such  papers  are  spe¬ 
cifically  incorporated  herein  by  reference  and  made  a  part 
hereof  and  are  further  made  available  for  inspection  at 


352 


OCTOBER  TERM,  1930. 
Opinion  of  the  Court. 


282  U.  S. 


any  time,  if  desired  by  the  Court,  in  connection  with  the 
consideration  of  this  order  to  show  cause.” 

In  reply  to  O’Brien’s  affidavit  petitioners  submitted 
affidavits  of  Gowen,  Bartels  and  other  defendants  who 
were  arrested  at  the  company’s  office  on  that  occasion  and 
affidavits  of  other  persons  who  were  present  during  some 
part  of  the  time  that  the  prohibition  agents  were  there. 
These  affidavits  show  that  O’Brien  said  he  had  a  warrant 
of  arrest  and  produced  a  paper  which  several  of  these 
affiants  say  they  read  and  believe  to  be  the  warrant  issued 
by  the  commissioner,  a  copy  fc>f  which  was  filed  with  the 
moving  papers.  As  to  these  details  there  is  no  conflict  in 
the  evidence. 

The  district  court  refused  to  sustain  the  contention  that 
no  use  was  made  of  the  warrant  and  accepted  the  state¬ 
ments  that  O’Brien  claimed  to  have  warrants  for  the 
arrests  and  searches.  The  Circuit  Court  of  Appeals  did 
not  definitely  express  opinion  as  to  that  matter.  We  have 
examined  the  evidence.  It  requires  a  finding  that  O’Brien 
did  so  claim,  that  he  had  the  warrant  issued  by  the  com¬ 
missioner  or  a  copy  of  it  and  that  when  he  arrested  Gowen 
and  Bartels  he  claimed  and  purported  to  act  under  the 
warrant.  No  warrant  for  the  search  of  the  premises  was 
issued. 


The  orders  dismissing  petitioners’  suits  in  equity  are 
not  before  us.  The  question  whether  the  district  court 
had  jurisdiction  summarily  to  deal  with  petitioners’  appli¬ 
cations,  while  not  brought  forward  by  the  parties,  arises 
upon  the  record,  was  considered  by  the  Circuit  Court  of 
Appeals  and  suggested  during  the  argument  here. 

United  States  commissioners  are  inferior  officers.1 
United  States  v.  Allred ,  155  U.  S.  591,  594.  Rice  v.  Ames, 


1  As  to  the  office  of  United  States  commissioner  see:  §  4,  Act  of* 
March  2,  1793,  1  Stat.  334;  §  1,  Act  of  February  20,  1812,  2  Stat 
679;  Act  of  March  1,  1817,  3  Stat.  350;  §§  1,  2,  Act  of  August  23’ 
1842,  5  Stat.  516;  R.  S.,  §  627;  §§  19,  20  and  21,  Act  of  May  28,’ 
1896,  29  Stat.  184.  United  States  v.  Maresca,  266  Fed.  713,  719 
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180  U.  S.  371,  377,  378.  Cf.  Ex  parte  Hennen,  13  Pet. 
230,  257,  et  seq.  The  Act  of  May  28,  1896,  29  Stat.  184, 
abolished  commissioners  of  the  circuit  courts,  authorized 
each  district  court  to  appoint  United  States  commission¬ 
ers,  gave  to  them  the  same  powers  and  duties  that  com¬ 
missioners  of  the  circuit  courts  had,  required  such  ap¬ 
pointments  to  be  entered  of  record  in  the  district  courts, 
provided  that  the  commissioners  should  hold  their  office 
subject  to  removal  by  the  court  appointing  them  (28 
U.  S.  C.,  §  526)  and  required  them  to  keep  records  of  pro¬ 
ceedings  before  them  in  criminal  cases  and  deliver  the 
same  to  the  clerks  of  the  courts  on  the  commissioners’ 
ceasing  to  hold  office.  Id.,  §  529.  They  are  authorized 
by  statute  in  respect  of  numerous  matters 2  and  the  rela¬ 
tions  between  them  and  the  district  courts  vary  as  do 
their  official  acts.  Cf.  United  States  v.  Allred,  ubi  supra. 
Grin  v.  Shine,  187  U.  S.  181,  187.  Todd  v.  United  States, 
158  U.  S.  278,  282.  Collins  v.  Miller,  252  U.  S.  364,  369. 
United  States  v.  Berry,  4  Fed.  779.  Ex  parte  Perkins,  29 
Fed.  900.  The  Mary,  233  Fed.  121. 

We  need  not  consider  what  power  the  district  court  may 
exert  over  the  commissioners  dealing  with  matters  unlike 

2  The  powers  and  duties  of  United  States  commissioners  include: 
To  arrest  and  imprison,  or  bail,  for  trial  (18  U.  S.  C.,  §  591;  see 
also  §§  593-597)  and  in  certain  cases  to  take  recognizances  from 
witnesses,  on  preliminary  hearings  (28  U.  S.  C.,  §  657);  to  issue 
warrants  for  and  examine  persons  charged  with  being  fugitives  from 
justice  (18  U.  S.  C.,  §  651);  to  hold  to  security  of  the  peace  and  for 
good  behavior  (28  U.  S.  C.,  §  392);  to  issue  search  warrants  (18 
U.  S.  C.,  §§  611-627;  26  U.  S.  C.,  §  1195) ;  to  take  bail  and  affidavits 
in  civil  causes  (28  U.  S.  C.,  §  758) ;  to  discharge  poor  convicts  im¬ 
prisoned  for  non-payment  of  fines  (18  U.  S.  C.,  §  641);  to  institute 
prosecutions  under  laws  relating  to  the  elective  franchise  and  civil 
rights  and  to  appoint  persons  to  execute  warrants  thereunder  (8 
U.  S.  C.,  §§  49,  50) ;  to  enforce  arbitration  awards  of  foreign  consuls 
in  disputes  between  captains  and  crews  of  foreign  vessels  (28  U.  S.  C., 
§  393);  to  summon  master  of  ship  to  show  cause  why  process  should 
not  issue  against  it  for  seaman’s  wages  (46  U.  S.  C.,  §  603) ;  to  take 
oaths  and  acknowledgments.  5  U.  S.  C.,  §  92.  28  U.  S'.  C.,  §  525. 
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that  now  before  us.  Here  the  commissioner  anted  under 
R.  S.,  §  1014,  which  provides  that  for  any  crime  or  offense 
against  the  United  States,  the  offender  may  by  any  justice 
or  judge  of  the  United  States  or  by  any  commissioner  of 
the  circuit  court  to  take  bail  (now  United  States  commis¬ 
sioner)  be  arrested  and  imprisoned,  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States 
as  by  law  has  cognizance  of  the  offense.  18  U.  S.  C., 
§  591.  All  the  commissioner’s  acts  and  the  things  done 
by  the  prohibition  officers  in  respect  of  this  matter  were 
preparatory  and  preliminary  to  a  consideration  of  the 
charge  by  a  grand  jury  and,  if  an  indictment  should  be 
found,  the  final  disposition  of  the  case  in  the  district  court. 
The  commissioner  acted  not  as  a  court,  or  as  a  judge  of 
any  court,  but  as  a  mere  officer  of  the  district  court  in  pro¬ 
ceedings  of  which  that  court  had  authority  to  take  control 
at  any  time.  Todd  v.  United  States,  ubi  supra.  Collins 
v.  Miller,  ubi  supra.  United  States  v.  Berry,  supra. 
United  States  v.  Casino,  286  Fed.  976,  979. 

Notwithstanding  the  order  to  show  cause  was  addressed 
to  the  United  States  alone,  this  is  in  substance  and  effect 
a  proceeding  against  the  United  States  attorney  and  the 
special  agent  in  charge.  The  special  agent  in  charge  was 
the  prosecuting  witness.  It  was  his  duty  under  the 
statute  to  report  violations  to  the  United  States  attorney. 
Donnelley  v.  United  States,  276  U.  S.  505.  And  he  was 
authorized,  subject  to  the  control  of  the  United  States 
attorney,  to  “  conduct  the  prosecution  at  the  committing 
trial  for  the  purpose  of  having  the  offenders  held  for  the 
action  of  a  grand  jury,”  27  U.  S.  C.,  §  11.  It  is  immaterial 
whether  he  intended  or  was  personally  to  conduct  the 
prosecution  before  the  commissioner.  As  the  United 
States  attorney  had  control  of  the  prosecution  before  the 
commissioner,  whether  conducted  by  his  assistants  or  pro¬ 
hibition  agents,  the  papers  were  held  subject  to  his  control 
and  direction  although  in  the  immediate  care  and  custody 
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of  the  prohibition  officers.  He  and  they  voluntarily  came 
before  the  court  to  defend  the  seizure,  the  retention  and 
proposed  use  of  the  papers  and  so  in  effect  became  parties 
to  the  proceeding.  By  making  the  papers  a  part  of 
O’Brien’s  affidavit  they  brought  the  papers  within  the 
power  of  the  court  and  constructively  into  its  possession, 
if  indeed  the  papers  had  not  already  come  within  its 
reach.  In  so  far  as  it  purports  to  run  against  the  United 
States,  the  form  of  the  order  may  be  treated  as  a  mere 
irregularity. 

The  United  States  attorney  and  the  special  agent  in 
charge,  as  officers  authorized  to  conduct  such  prosecution 
and  having  .control  and  custody  of  the  papers  for  that 
purpose,  are,  in  respect  of  the  acts  relating  to  such  prose¬ 
cution,  alike  subject  to  the  proper  exertion  of  the  dis¬ 
ciplinary  powers  of  the  court.  And  On  the  facts  here 
shown  it  is  plain  that  the  district  court  had  jurisdiction 
summarily  to  determine  whether  the  evidence  should  be 
suppressed  and  the  papers  returned  to  the  petitioners. 
Weeks  v.  United  States,  232  U.  S.  383,  398.  Wise  v. 
Henkel,  220  U.  S.  556,. 558.  ' Silver thorne  Lumber  Co.  v. 
United  States,  251  U.  S.  385,  390.  Cogen  v.  United  States 
278  U.  S.  221,  225.  United  States  v.  Mills,  185  Fed.  318. 
United  States  v.  McHie,  194  Fed.  894,  898.  United  States 
v.  Ly decker,  275  Fed.  976,  980.  United  States  v.  Kraus, 
270  Fed.  578,  580.  Cf.  Applybe  v.  United  States,  32  F. 
(2d)  873,  874. 

The  Government  concedes  that  the  warrant  did  not 
authorize  O’Brien  or  other  prohibition  agents  to  make  the 
arrests.  The  complaint,  which  in  substance  is  recited  in 
the  warrant,  was  verified  merely  on  information  and  belief 
and  does  not  state  facts  sufficient  to  constitute  an  offense. 
Ex  parte  Burjord,  3  Cranch  448, 453.  Rice  v.  Ames,  supra, 
374.  Byars  v.  United  States,  273  U.  S.  28.  United  States 
v.  Cruikshank,  92  U.  S.  542,  558.  United  States  v.  Hess, 
124  U.  S.  483.  United  States  v.  Ruroede,  220  Fed.  210, 
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212,  213.  The  warrant  was  improvidently  issued  and  in¬ 
valid  on  its  face.  It  does  not  purport  to  authorize  anyone 
other  than  the  marshal  and  his  deputies. 

The  company  is  not  mentioned  in  the  complaint  or  war¬ 
rant  and  is  a  stranger  to  the  proceeding  before  the  com¬ 
missioner.  Unquestionably  the  order  of  the  district  court 
as  to  it  was  final  and  appealable.  Cogen  v.  United  States, 
ubi  supra .  Ex  parte  Tiffany,  252  U.  S.  32.  Savannah  v. 
Jeswp,  106  U.  S.  563.  Gumbel  v.  Pitkin,  113  U.  S.  545: 
When  the  application  was  made,  no  information  or  in¬ 
dictment  had  been  found 'or  returned  against  Gowen  or 
Bartels.  There  was  nothing  to  show  that  any  criminal 
proceeding  would  ever  be  instituted  in  that  court  against 
them.  Post  v.  United  States,  161  U.  S.  583,  587.  And,  as 
above  shown,  the  complaint  does  not  state  an  offense.  It 
follows  that  the  order  of  the  district  court  was  not  made 
in  or  dependent  upon  any  case  or  proceeding  there  pend¬ 
ing  and  therefore  the  order  as  to  them  was  appealable. 
Cogen  v.  United  States,  ubi  supra.  Perlman  v.  United 
States,  247  U.  S.  7,  13.  Burdeau  v.  McDowell,  256  U.  S. 
465. 

Without  pausing  to  consider  the  matter,  we  assume,  as 
held  by  the  lower  courts,  that  the  facts  of  which  Calhoun 
and  O’Brien  had  been  informed  prior  to  the  arrests  are 
sufficient  to  justify  the  apprehension  without  a  warrant 
of  Gowen  and  Bartels  for  the  conspiracy  referred  to  in 
Braidwood’s  affidavit  and  on  that  basis  we  treat  the 
arrests  as  lawful  and  valid: 

No  question  is  here  raised  as  to  the  search  of  the  per¬ 
sons.  There  remains  for  consideration  the  question 
whether  the  search  of  the  premises,  the  seizure  of  the 
papers  therefrom  and  their  retention  for  use  as  evidence 
may  be  sustained.  The  first  clause  of  the  Fourth 
Amendment  declares:  “  The  right  of  the  people  to  be  se- 
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cure  in  their  persons,  houses,  papers,  and  effects,  against 
unreasonable  searches  and  seizures  sh9.ll  not  be  violated.” 
It  is  general  and  forbids  every  search  that  is  unreason¬ 
able;  it  protects  all,  those  suspected  or  known  to  be  of¬ 
fenders  as  well  as  the  innocent,  and  unquestionably 
extends  to  the  premises  where  the  search  was  made  and 
the  papers  taken.  Gouled  v.  United  States t,  255  U.  S.  298, 
307.  The  second  clause  declares:  “  and  no  Warrants  shall 
issue,  but  upon  probable  cause,  supported  by'  Oath  or 
affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized.”  This 
prevents  the  issue  of  warrants  on  loose,  vague  or  doubt¬ 
ful  bases  off  fact.  It  emphasizes  the  purpose  to  protect 
against  all  general  searches.  Since  before  the  creation 
of  our  government,  such  searches  have  been  deemed  ob¬ 
noxious  to  fundamental  principles  of  liberty.  They  are 
denounced  in  the  constitutions  or  statutes  of  every  State 
in  the  Union.  Agnello  v.  United  States,  269  U.  S.  20,  33. 
The  need  of  protection  against  them  is  attested  alike  by 
history  and  present  conditions.  The  Amendment  is  to 
be  liberally  construed  and  all  owe  the  duty  of  vigilance 
for  its  effective  enforcement  lest  there  shall  be  impair¬ 
ment  of  the  rights  for  the  protection  of  which  it  was 
adopted.  Boyd  v.  United  States,  116  U.  S.  616,  623. 
Weeks  v.  United  States,  supra,  389-92. 

There  is  no  formula  for  the  determination  of  reason¬ 
ableness.  Each  case  is  to  be  decided  on  its  own  facts  and 
circumstances.  It  is  not,  and  could  not  be,  claimed  that 
the  officers  saw  conspiracy  being  committed.  And  there 
is  no  suggestion  that  Gowen  or  Bartels  was  committing 
crime  when  arrested.  In  April,  1929,  Braidwood  reported 
to  Calhoun  the  existence  of  a  conspiracy  and  that  in  pur¬ 
suance  of  it  sales  and  deliveries  of  intoxicating  liquor  had 
been  made  in  1927  and  1928.  The  record  does  not  show 
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any  criminal  overt  act  in  1929.  Calhoun’s  description  to 
O’Brien  of  the  company’s  office  in  detail  and  of  Gowen 
and  Bartels  shows  that  he  knew  the  place  and  offenders. 
Notwithstanding  he  had  an  abundance  of  information  and 
time  to  swear  out  a  valid  warrant,  he  failed  to  do  so. 
O’Brien  falsely  claimed  to  have  a  warrant  'or  the  search 
of  the  premises  and  he  made  the  arrests  under  color  of 
the  invalid  warrant.  By  pretension  of  right  and  threat  of 
force  he  compelled  Gowen  to  open  the  desk  and  the  safe 
and  with  the  others  made  a  general  and  apparently  un¬ 
limited  search,  ransacking  the  desk,  safe,  filing  cases  and 
other  parts  of  the  office.  It  was  a  lawless  invasion  of  the 
premises  and  a  general  exploratory  search  in  the  hope 
that  evidence  of  crime  might  be  found.  Federal  Trade 
Commission  v.  American  Tobacco  Co.,  264  U.  S.  298,  306. 

Plainly  the  case  before  us  is  essentially  different  from 
Matron  v.  United  States,  275  U.  S.  192.  There,  officers 
executing  a  valid  search  warrant  for  intoxicating  liquors 
found  and  arrested  one  Birdsall  who  in  pursuance  of  a 
conspiracy  was  actually  engaged  in  running  a  saloon.  As 
an  incident  to  the  arrest  they  seized  a  ledger  in  a  closet 
where  the,  liquor  or  some  of  it  was  kept  and  some  bills 
beside  the  cash  register.  These  things  were  visible  and 
accessible  and  in  the  offender’s  immediate  custody.  There 
was  no  threat  of  force  or  general  search  or  rummaging  of 
the  place. 

The  uncontradicted  evidence  requires  a  finding  that 
here  the  search  of  the  premises  was  unreasonable.  Silver- 
thorne  Lumber  Co.  v.  United  States,  supra.  Matron  v. 
United  States,  supra,  199.  United  States  v.  Kirschen- 
blatt,  16  F.  (2d)  202.  The  judgments  below  must  be 
reversed  and  the  case  remanded  to  the  district  court  with 
directions  to  enjoin  the  United  States  attorney  and  the 
special  agent  in  charge  from  using  the  papers  as  evidence 
nd  to  order  the  same  returned  to  petitioners. 
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Syllabus. 

BURNET,  COMMISSIONER  OF  INTERNAL  REV¬ 
ENUE,  v.  SANFORD  &  BROOKS  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FOURTH  CIRCUIT. 

No.  31.  Argued  December  5,  8,  1930. — Decided  January  5,  1931. 

1.  In  its  income  tax  returns  for  1913-16,  the  taxpayer  included  in 
gross  income  for  each  year  payments  received  in  that  year  under 
a  dredging  contract  with  the  United  States  and  deducted  for 
each  year  e:  ^enditures  made  by  the  taxpayer  during  that  year 
in  performing  the  contract.  The  sum  of  the  expenditures  exceeded 
the  sum  of  the  payments  received.  The  work  was  abandoned, 
and,  in  1920,  as  the  result  of  a  suit  on  the  contract  for  breach  of 
warranty,  tlie  taxpayer  received  from  the  United  States  as  com¬ 
pensatory  damages  an  amount  equal  to  such  excess.  It  did  not 
appear  that  the  taxpayer  ever  filed  returns  on  the  accrual  basis, 
or  otherwise  sought  the  benefit  of  the  statutory  provision  in  that 
regard  or  of  Treasury  regulations  which,  with  respect  ‘to  certain 
long-term  contracts,  allowed  report  of  all  receipts  and  expenditures 
on  account  of  a  particular  contract  in  the  year  in  which  the  work 
was  completed,  or  report  each  year  of  the  estimated  profit  corre¬ 
sponding  to  estimated  expenditures  of  that  year.  Held: 

(1)  That,  under  the  Revenue  Act  of  1918,  the  money  received 
in  1920  was  properly  included  by  the  Commissioner  as  part  of 
the  gross  income  for  that  year  in  ascertaining  the  taxable  income 
for  that  year.  P.  363. 

(2)  That  a  judgment  in  effect  eliminating  this  money  from  the 
1920  computation  upon  the  condition  that  the  taxpayer  amend 
the  earlier  returns  by  omitting  therefrom  the  deductions  of  related 
expenditures,  was  erroneous.  P.  362  et  seq. 

2.  Receipts  from  the  conduct  of  a  business  enterprise  are  to  be 
included  in  the  taxpayer’s  return  as  a  part  of  gross  income,  regard¬ 
less  of  whether  the  particular  transaction  results  in  net  profit. 
P.  364. 

3.  The  excess  of  gross  income  over  deductions  in  this  case  does  not 
any  the  less  constitute  net  income  for  the  taxable  period  because 
the  taxpayer,  in  an  earlier  period,  suffered  net  losses  in  its  busi¬ 
ness  which  were  in  some  measure  attributable  to  expenditures  made 
to  produce  the  net  income  of  the  later  period.  Id. 
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4.  The  familiar  and  practical  system  of  taxing  annually  the  net  in¬ 
come  resulting  from  all  transactions  within  the  tax  year,  rather  than 

the  gains  derived  from  particular  transactions,  is  sustained  by  the 

Sixteenth  Amendment.  P.  365. 

35  F.  (2d)  312,  reversed. 

Certiorari,  281  U.  S.  707,  to  review  a  judgment  re¬ 
versing  an  order  of  the  Board  of  Tax  Appeals  which  sus¬ 
tained  an  assessment  of  income  and  profits  taxes. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  Attorney 
General,  with  whom  Solicitor  General  Thacher,  Assistant 
Attorney  General  Youngquist,  and  Messrs.  Sewall  Key 
and  Andrew  D.  Sharpe,  Special  Assistants  to  the  Attorney 
General,  Enoin  N.  Griswold ,  and  Clarence  M.  Charest, 
General  Counsel  Bureau  of  Internal  Revenue,  and  Brew 
Savoy,  Special  Attorney,  were  on  the  brief,  for  petitioner. 

Mr.  Harry  N.  Baetjer  for  respondent. 

Income  only  can  be  taxed,  and  income  implies  gain. 
Eisner  v.  Macomber,  252  U.  S.  189;  Doyle  v.  Mitchell 
Bros.  Co.,  247  U.  S.  179 ;  Inland  Products  Co.  v.  Blair,  31 
F.  (2d)  867;  Bowers  v.  Kerbaugh-Empire  Co.,  271  U.  S. 
170;  Tennant  v.  Smith,  A.  C.  151;  Marshall  v.  Commis¬ 
sioner  of  Internal  Revenue,  10  B.  T.  A.  1140;  United 
States  v.  Supplee-Biddle  Co.,  265  U.  S.  189;  Merchants 
Loan  &  T.  Co.  v.  Smietanka,  255  U.  S.  509. 

The  judgment  represents  no  payment  at  unit  prices  and 
was  in  no  sense  a  payment  made  pursuant  to  the  contract 
which  provided  for  payment  at  a  fixed  price  per  cubic 
yard,  of  earth  removed.  United  States  v.  Atlantic  Dredg¬ 
ing  Co„  253  U.  S.  2. 

No  requirement  as  to  method  of  establishing  income 
subject  to  tax  can  convert  a  reimbursement  into  a  gain. 

Estoppel  cannot  prevail  against  respondent. 

Since  the  jurisdiction  of  the  Circuit  Court  of  Appeals 
to  render  a  decision  requiring  that  amended  returns  be 
filed  for  the  years  1913-1916  eliminating  the  deduction 
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claimed  in  those  years  in  aggregate  amount  equal  to  the 
amount  of  the  judgment,  was  questioned  for  the  first  time 
in  the  petition  for  certiorari,  this  Court  should  refuse  to 
consider  it. 

Section  274  (g)  of  the  Act  of  1926  is  not  applicable  to 
the  case,  and  the  Circuit  Court  of  Appeals  had  jurisdic¬ 
tion  to  render  its  decision  directly  affecting  tax  liability 
for  the  years  1913  to  1916. 

Messrs.  Charles  D.  Hamel,  Richard  S.  Doyle,  and  Brain- 
ard  Avery,  by  special  leave  of  Court,  filed  a  brief  as  amici 
curiae. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

In  this  case  certiorari  was  granted,  281  U.  S.  707,  to  re¬ 
view  a  judgment  of  the  Court  of  Appeals  for  the  Fourth 
Circuit,  35  F.  (2d)  312,  reversing  an  order  of  the  Board  of 
Tax  Appeals,  11  B.  T.  A.  452,  which  had  sustained  the  ac¬ 
tion  of  the  Commissioner  of  Internal  Revenue  in  making 
a  deficiency  assessment  against  respondent  for  income  and 
profits  taxes  for  the  year  1920. 

From  1913  to  1915,  inclusive,  respondent,  a  Delaware 
corporation  engaged  in  business  for  profit,  was  acting  for 
the  Atlantic  Dredging  Company  in  carrying  out  a  con¬ 
tract  for  dredging  the  Delaware  River,  entered  into  by 
that  company  with  the  United  States.  In  making  its  in¬ 
come  tax  returns  for  the  years  1913  to  1916,  respondent 
added  to  gross  income  for  each  year  the  payments  made 
under  the  contract  that  year;  and  deducted  its  expenses 
paid  that  year  in  performing  the  contract.  The  total  ex¬ 
penses  exceeded  the  payments  received  by  $176,271.88. 
The  tax  returns  for  1913, 1915  and  1916  showed  net  losses. 
That  for  1914  showed  net  income. 

In  1915  work  under  the  contract  was  abandoned,  and 
in  1916  suit  was  brought  in  the  Court  of  Claims  to  recover 
for  a  breach  of  warranty  of  the  character  of  the  material 
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to  be  dredged.  Judgment  for  the  claimant,  53  Ct.  Cls. 
490,  was  affirmed  by  this  Court  in  1920.  United  States  v. 
Atlantic  Dredging  Co.,  253  U.  S.  1.  It  held  that  the  re¬ 
covery  was  upon  the  contract  and  was  “  compensatory  of 
the  cost  of  the  work,  of  which  the  government  got  the 
benefit.”  From  the  total  recovery,  petitioner  received  in 
that  year  the  sum  of  $192,577.59,  which  included  the 
$176,271.88  by  which  its  expenses  under  the  contract  had 
exceeded  receipts  from  it,  and  accrued  interest  amounting 
to  $16,305.71.  Respondent  having  failed  to  include  these 
amounts  as  gross  income  in  its  tax  returns  for  1920,  the 
Commissioner  made  the  deficiency  assessment  here  in¬ 
volved,  based  on  the  addition  of  both  items  to  gross  in¬ 
come  for  that  year. 

The  Court  of  Appeals  ruled  that  only  the  item  of  inter¬ 
est  was  properly  included,  holding,  erroneously  as  the 
government  contends,  that  the  item  of  $176,271.88  was  a 
return  of  losses  suffered  by  respondent  in  earlier  years  and 
hence  was  wrongly  assessed  as  income.  Notwithstanding 
this  conclusion,  its  judgment  of  reversal  and  the  conse¬ 
quent  elimination  of  this  item  from  gross  income  for  1920 
were  made  contingent  upon  the  filing  by  respondent  of 
amended  returns  for  the  years  1913  to  1916,  from  which 
were  to  be  omitted  the  deductions  of  the  related  items  of 
expenses  paid  in  those  years.  Respondent  insists  that 
as  the  Sixteenth  Amendment  and  the  Revenue  Act  of 
1918,  which  was  in  force  in  1920,  plainly  contemplate  a 
tax  only  on  net  income  or  profits,  any  application  of  the 
statute  which  operates  to  impose  a  tax  with  respect  to  the 
present  transaction,  from  which  respondent  received  no 
profit,  cannot  be  upheld. 

If  respondent’s  contention  that  only  gain  or  profit  may 
be  taxed  under  the  Sixteenth  Amendment  be  accepted 
without  qualification,  see  Eisner  v.  Macomber,  252  U.  S. 
189,  Doyle  v.  Mitchell  Brothers  Co7,  247  U.  S.  179,  the 
question  remains  whether  the  gain  or  profit  which  is  the 
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subject  of  the  tax  may  be  ascertained,  as  here,  on  the 
basis  of  fixed  accounting  periods,  or  whether,  as  is  pressed 
upon  us,  it  can  only  be  net  profit  ascertained  on  the  basis 
of  particular  transactions  of  the  taxpayer  when  they  are 
brought  to  a  conclusion. 

All  the  revenue  acts  which  have  been  enacted  since  the 
adoption  of  the  Sixteenth  Amendment  have  uniformly 
assessed  the  tax  on  the  basis  of  annual  returns  showing 
the  net  result  of  all  the  taxpayer’s  transactions  during  a 
fixed  accounting  period,  either  the  calendar  year,  or,  at  the 
option  of  the  taxpayer,  the  particular  fiscal  year  which  he 
may  adopt.  Under  §§  230,  232  and  234  (a)  of  the  Reve¬ 
nue  Act  of  1918,  40  Stat.  1057,  respondent  was  subject 
to  tax  upon  its  annual  net  income,  arrived  at  by  deduct¬ 
ing  froin  gross  income  for  each  taxable  year  all  the  ordi¬ 
nary  and  necessary  expenses  paid  during  that  year  in  car¬ 
rying  on  any  trade  or  business,  interest  and  taxes  paid, 
and  losses  sustained,  during  the  year.  By  §§  233  (a)  and 
213  (a)  gross  income  “includes  .  .  .  income  derived 
from  .  .  .  businesses  ...  or  the  transaction  of 

any  business  carried  on  for  gain  or  profit,  or  gains  or 
profits  and  income  derived  from  any  source  whatever.” 
The  amount  of  all  such  items  is  required  to  be  included 
in  the  gross  income  for  the  taxable  year  in  which  received 
by  the  taxpayer,  unless  they  may  be  properly  accounted 
for  on  the  accrual  basis  under  §  212  (b).  See  United 
States  v.  Anderson,  269  U.  S.  422;  Aluminum  Castings 
Co.  v.  Routzahn,  ante,  p.  92. 

That  the  recovery  made  by  respondent  in  1920  was 
gross  income  for  that  year  within  the  meaning  of  these 
sections  cannot,  we  think,  be  doubted.  The  money  re¬ 
ceived  was  derived  from  a  contract  entered  into  in  the 
course  of  respondent’s  business  operations  for  profit. 
While  it  equalled,  and  in  a  loose  sense  was  a  return  of, 
expenditures  made  in  performing  the  contract,  still,  as 
the  Board  of  Tax  Appeals  found,  the  expenditures  were 
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made  in  defraying  the  expenses  incurred  in  the  prosecu¬ 
tion  of  the  work  under  the  contract,  for  the  purpose  of 
earning  profits.  They  were  not  capital  investments,  the 
cost  of  which,  if  converted,  must  first  be  restored  from 
the  proceeds  before  there  is  a  capital  gain  taxable  as  in¬ 
come.  See  Doyle  v.  Mitchell  Brothers  Co.,  supra,  p.  185. 

That  such  receipts  from  the  conduct  of  a  business  en¬ 
terprise  are  to  be  included  in  the  taxpayer’s  return  as  a 
part  of  gross  income,  regardless  of  whether  the  particular 
transaction  results  in  net  profit,  sufficiently  appears  from 
the  quoted  words  of  §  213  (a)  and  from  the  character  of 
the  deductions  allowed.  Only  by  including  these  items 
of  gross  income  in  the  1920  return  would  it  have  been 
possible  to  ascertain  respondent’s  net  income  for  the  pe¬ 
riod  covered  by  the  return,  which  is  what  the  statute 
taxes.  The  excess  of  gross  income  over  deductions  did 
not  any  the  less  constitute  net  income  for  the  taxable 
period  because  respondent,  in  an  earlier  period,  suffered 
net  losses  in  the  conduct  of  its  business  which  were  in 
some  measure  attributable  to  expenditures  made  to  pro¬ 
duce  the  net  income  of  the  later  period. 

Bowers  v.  Kerbaugh-Empire  Co.,  271  U.  S.  170,  on 
which  respondent  relies,  does  not  support  its  position.  In 
that  case  the  taxpayer,  which  had  lost,  in  business,  bor¬ 
rowed  money,  which  was  to  be  repaid  in  German  marks, 
and  which  was  later  repaid  in  depreciated  currency,  had 
neither  made  a  profit  on  the  transaction,  nor  received  any 
money  or  property  which  could  have  been  made  subject 
to  the  tax. 

But  respondent  insists  that  if  the  sum  which  it  recov¬ 
ered  is  the  income  defined  by  the  statute,  still  it  is  not 
income,  taxation  of  which  without  apportionment  is  per¬ 
mitted  by  the  Sixteenth  Amendment,  since  the  particular 
transaction  from  which  it  was  derived  did  not  result  in 
any  net  gain  or  profit.  But  we  do  not  think  the  amend¬ 
ment  is  to  be  so  narrowly  construed.  A  taxpayer  may  be 
in  receipt  of  net  income  in  one  year  and  not  in  another. 


BURNET  v.  SANFORD  &  BROOKS  CO.  365 


359  Opinion  of  the  Court. 

The  net  result  of  the  two  years,  if  combined  in  a  single 
taxable  period,  might  still  be  a  loss;  but  it  has  never  been 
supposed  that  that  fact  would  relieve  him  from  a  tax  on 
the  first,  or  that  it  affords  any  reason  for  postponing  the 
assessment  of  the  tax  until  the  end  of  a  lifetime,  or  for 
some  other  indefinite  period,  to  ascertain  more  precisely 
whether  the  final  outcome  of  the  period,  or  of  a  given 
transaction,  will  be  a  gain  or  a  loss. 

The  Sixteenth  Amendment  was  adopted  to  enable  the 
government  to  raise  revenue  by  taxation.  It  is  the  essence 
of  any  system  of  taxation  that  it  should  produce  revenue 
ascertainable,  and  payable  to  the  government,  at  regular 
intervals.  Only  by  such  a  system  is  it  practicable  to  pro¬ 
duce  a  regular  flow  of  income  and  apply  methods  of  ac¬ 
counting,  assessment,  and  collection  capable  of  practical 
operation.  It  is  not  suggested  that  there  has  ever  been 
any  general  scheme  for  taxing  income  on  any  other  basis. 
The  computation  of  income  annually  as  the  net  result  of 
all  transactions  within  the  year  was  a  familiar  practice, 
and  taxes  upon  income  so  arrived  at  were  not  unknown, 
before  the  Sixteenth  Amendment.  See  Bowers  v.  Ker- 
baugh-Empire  Co.,  supra,  p.  174;  Pacific  Insurance  Co.  v. 
Soule,  7  Wall.  433;  Pollock  v.  Farmers ’  Loan  &  Trust  Co., 
158  U.  S.  601,  630.  It  is  not  to  be  supposed  that  the 
amendment  did  not  contemplate  that  Congress  might 
make  income  so  ascertained  the  basis  of  a  scheme  of  taxa¬ 
tion  such  as  had  been  in  actual  operation  within  the 
United  States  before  its  adoption.  While,  conceivably,  a 
different  system  might  be  devised  by  which  the  tax  could 
be  assessed,  wholly  or  in  part,  on  the  basis  of  the  finally 
ascertained  results  of  particular  transactions,  Congress  is 
not  required  by  the  amendment  to  adopt  such  a  system 
in  preference  to  the  more  familiar  method,  even  if  it  were 
practicable.  It  would  not  necessarily  obviate  the  kind  of 
inequalities  of  which  respondent  complains.  If  losses 
from  particular  transactions  were  to  be  set  off  against 
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gains  in  others,  there  would  still  be  the  practical  necessity 
of  computing  the  tax  on  the  basis  of  annual  or  other  fixed 
taxable  periods,  which  might  result  in  the  taxpayer  being 
required  to  pay  a  tax  on  income  in  one  period  exceeded  by 
net  losses  in  another. 

Under  the  statutes  and  regulations  in  force  in  1920,  two 
methods  were  provided  by  which,  to  a  limited  extent,  the 
expenses  of  a  transaction  incurred  in  one  year  might  be 
offset  by  the  amounts  actually  received  from  it  in  another. 
One  was  by  returns  on  the  accrual  basis  under  §  212  (b), 
which  provides  that  a  taxpayer  keeping  accounts  upon 
any  basis  other  than  that  of  actual  receipts  and  disburse¬ 
ments,  unless  such  basis  does  not  clearly  reflect  its  income, 
may,  subject  to  regulations  of  the  Commissioner,  make 
its  return  upon  the  basis  upon  which  its  books  are  kept. 
See  United  States  v.  Anderson,  and  Aluminum  Castings 
Co.  v.  Routzahn,  supra.  The  other  was  under  Treasury 
Regulations  (Art.  121  of  Reg.  33  of  Jan.  2,  1918,  under 
the  Revenue  Acts  of  1916  and  1917;  Art.  36  of  Reg.  45, 
Apr.  19,  1919,  under  the  Revenue  Act  of  1918)  providing 
that  in  reporting  the  income  derived  from  certain  long 
term  contracts,  the  taxpayer  might  either  report  all  of  the 
receipts  and  all  of  the  expenditures  made  on  account  of  a 
particular  contract  in  the  year  in  which  the  work  was 
completed,  or  report  in  each  year  the  percentage  of  the 
estimated  profit  corresponding  to  the  percentage  of  the 
total  estimated  expenditures  which  was  made  in  that  year. 

The  Court  of  Appeals  said  that  the  case  of  the  respond¬ 
ent  here  fell  within  the  spirit  of  these  regulations.  But 
the  court  did  not  hold,  nor  does  respondent  assert,  that  it 
ever  filed  returns  in  compliance  either  with  these  regula¬ 
tions,  or  §  212  (b),  or  otherwise  attempted  to  avail  itself 
of  their  provisions;  nor  on  this  record  do  any  facts  appear 
tending  to  support  the  burden,  resting  on  the  taxpayer,  of 
establishing  that  the  Commissioner  erred  in  failing  to 
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apply  them.  See  Niles  Bement  Pond  Co.  v.  United  States, 
281  U.  S.  357,  361. 

The  assessment  was  properly  made  under  the  statutes. 
Relief  from  their  alleged  burdensome  operation  which 
may  not  be  secured  under  these  provisions,  can  be  afforded 
only  by  legislation,  not  by  the  courts. 

Reversed. 

_ -  \ 

WHITE  v.  JOHNSON  et  al. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SEVENTH  CIRCUIT. 

No.  29.  Argued  December  5,  1930. — Decided  January  5,  1931. 

1.  Upon  .certificate  the  Court  will  not  answer  questions  of  objection¬ 
able  generality;  and  a  question  is  improper  which  is  so  broad  and 
indefinite  as  to  admit  of  one  answer  under  one  set  of  circumstances 
and  a  different  answer  under  another.  P.  371. 

2.  A  question  certified  which  inquires  merely  whether  the  employment 
of  tangible  property  in  an  existing  business  begets  in  the  pro¬ 
prietor  a  “property”  in  the  continuance  of  the  business,  within 
the  meaning  of  that  word  as  used  in  the  Fifth  Amendment,  is  too 
broad  and  indefinite,  and  need  not  be  answered.  P.  371. 

3.  The  Court  is  not  required  to  answer  questions  certified  which  are 
contingent  upon  an  affirmative  response  to  another  question  which 
it  has  declined  to  answer.  P.  372. 

4.  Where  the  answer  to  a  question  certified  involves  merely  an 
examination  of  an  Act  of  Congress  and  a  determination  whether 
on  its  face  it  violates  the  Fifth  Amendment,  it  is  an  academic 
question,  which  neither  this  Court  nor  the  court  below  is  authorized 
to  answer.  P.  373., 

5.  Where  a  question  certified,  which  involves  the  validity  of  the 
Radio  Act  of  1927,  in  respect  of  its  alleged  failure  to  provide  a 
specific  method  of  procedure  or  to  furnish  a  standard  of  conduct 
for  the  Commission  in  the  matter  of  applications  for  renewals  of 
broadcasting  licenses,  is  so  framed  that  to  answer  it  the  Court 
would  have  to  treat  the  proceedings  before  the  Commission  ii 
the  complainant’s  case  as  irrelevant,  to  disregard  the  Commission’s 
interpretation  of  the  language  of  the  Act  as  applied  to  him  under 
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ail  the  circumstances  of  his  case,  and  to  ignore  his  admitted 

failure  to  avail  himself  of  the  right  of  review  conferred  by  the 

statute,  the  question  need  not  be  answered.  P.  374. 

Response  to  questions  certified  by  the  Circuit  Court  of 
Appeals  on  an  appeal  from  a  decree  of  the  District  Court 
dismissing  a  bill  quia  timet  to  enjoin  the  enforcement  of 
the  criminal  provisions  of  the  Radio  Act  of  1927  for  viola¬ 
tion  of  an  order  of  the  Radio  Commission.  The  right  of 
appeal  to  the  Court  of  Appeals  of  the  District  of  Colum¬ 
bia  from  the  Commission’s  order,  authorized  by  §  16  of 
the  Act,  was  not  pursued. 

Mr.  Henry  K.  Urion,  with  whom  Mr.  Henry  W 
Drucker  was  on  the  brief,  for  White. 

Solicitor  General  Thacher,  with  whom  Messrs.  Charles 
H.  Weston  and  William  G.  Davis,  Special  Assistants  to 
the  Attorney  General,  were  on  the  brief,  for  Johnson  et  al. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

The  Circuit  Court  of  Appeals  has  certified  five  ques¬ 
tions.  From  the  statement  of  facts  contained  in  the  cer¬ 
tificate  it  appears  that  since  August  15,  1926,  appellant 
has  owned  and  operated  a  radio  broadcasting  station  in 
Chicago  and  has  had  successive  licenses  from  the  Secre¬ 
tary  of  Commerce,  and  (after  the  enactment  of  the  Radio 
Act  of  1927,  c.  169,  44  Stat.  1162;  U.  S.  C.  Supp.  Ill,  title 
47,  §  81,  et  seq .)  from  the  Federal  Radio  Commission. 
Under  those  from  the  Commission  he  at  first  broadcasted 
on  a  wave  length  of  760  Idiocy cles  with  a  power  of  500 
watts,  and  subsequently  on  a  wave  length  of  1340  kilo¬ 
cycles  with  the  same  power,  and  was  required  to  divide 
time  with  two  other  stations. 

On  January  12,  1928,  he  filed  an  application  for  renewal 
of  his  then  current  license,  which  would  expire  on  Septem¬ 
ber  1,  1928.  May  25,  1928,  the  Commission  entered  a 
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general  order  concerning  that  application  and  163  others, 
stating  that  it  was  not  satisfied  that  public  interest,  con¬ 
venience  or  necessity  would  be  served  by  granting  any  of 
them,  and  fixing  a  date  for  a  hearing.  Each  applicant  was 
notified  that  failing  an  affirmative  showing  that  public 
interest,  convenience  or  necessity  would  be  served  by 
granting  his  application  it  would  be  denied.  Hearings 
were  had  on  all  the  applications.  Thereafter,  on  August 
22,  1928,  an  order  was  promulgated  by  the  Commission 
modifying  the  appellant’s  existing  license  by  reducing  the 
authorized  power  to  100  watts,  and  extending  the  term 
to  October  1,  1928. 

The  approximate  value  of  the  physical  equipment  of  ap¬ 
pellant’s  station  is  $5,000.  He  has  expended  some  $16,000 
in  its  operation.  At  the  time  of  the  Commission’s  action 
his  net  profits  were  about  $400  per  week.  His  equipment 
will  not  operate  efficiently  or  satisfactorily  at  100  watts. 
To  broadcast  with  that  power  he  will  have  to  replace  a 
very  substantial  portion  of  his  present  apparatus.  The 
reduction  in  power  will  restrict  the  area  which  can  be 
served  to  one-fourth  of  its  former  size,  and  will  cause  the 
loss  of  a  large  portion  of  his  listening  public  and  adver¬ 
tising  clientele. 

Although  §  16  of  the  Radio  Act  of  1927  (U.  S.  C.  Supp. 
Ill,  title  47,  §  96)  authorized  an  appeal  from  the  Commis¬ 
sion’s  order  to  the  Court  of  Appeals  of  the  District  of 
Columbia,  it  was  conceded  at  bar  that  appellant  took 
none.  He  filed  a  bill  quia  timet  in  the  United  States 
District  Court  for  the  Northern  District  of  Illinois  pray¬ 
ing  that  the  enforcement  of  the  criminal  provisions  of  the 
act  against  him  for  violation  of  the  order  be  enjoined; 
and,  upon  dismissal  of  that  bill,  appealed  to  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit. 

The  questions  certified  follow. 

“  Question  1.  Did  a  person  who,  prior  to  the  enactment 
of  the  Radio  Act  of  1927,  applied  for  and  was  grafted  suc- 
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cessive  licenses  by  the  Secretary  of  Commerce  for  the 
operation  of  a  broadcasting  station,  and  who  owned  and 
continuously  operated  such  broadcasting  station,  whereby 
it  developed  a  following  of  listeners  and  advertisers  which 
constituted  a  going  business,  have  or  acquire  thereby  prop¬ 
erty  in  the  continued  operation  of  such  station,  with  power 
appropriate  to  continue  the  operation  of  said  business, 
within  the  meaning  of  the  word  *  property  ’  as  used  in  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States? 

“  Question  2.  If  the  answer  to  Question  1  is  in  the 
affirmative,  is  the  Joint  Resolution  of  Congress  of  Decem¬ 
ber  8th,  1926  valid  as  against  the  claim  that  by  virtue  of 
the  waiver  it  requires  it  works  a  deprivation  of  such  prop¬ 
erty  without  due  process  of  law  or  a  taking  of  private 
property  for  public  use  without  just  compensation? 

“  Question  3.  If  the  answer  to  Question  1  is  in  the  af¬ 
firmative,  is  the  Radio  Act  of  1927,  as  amended,  valid  as 
against  the  claim  that,  by  virtue  of  the  waiver  required 
in  the  last  paragraph  of  Section  5  and  by  virtue  of  the 
condition  required  to  be  contained  in  all  licenses  by  sub- 
paragraph  (A)  of  Section  11,  it  works  a  deprivation  of 
such  property  without  due  process  of  law  or  a  taking  of 
private  property  for  public  use  without  just  compensation? 

“  Question  4.  If  the  answer  to  Question  1  is  in  the  af¬ 
firmative,  is  the  Radio  Act  of  1927,  as  amended,  valid  as 
against  the  claim  that  it  authorizes  or  requires  the  Federal 
Radio  Commission,  in  its  action  on  an  application  for  re¬ 
newal  of  license  by  a  person  such  as  is  described  in  Ques¬ 
tion  1,  to  take  private  property  for  public  use  without  just 
compensation,  either  by  denying  such  application  or  by 
granting  it  on  such  terms  as  virtually  to  destroy  a  going 
broadcasting  business  of  such  person? 

“  Question  5.  If  the  answer  to  Question  1  is  in  the 
affirmative,  is  the  Radio  Act  of  1927,  as  amended,  valid 
as  against  the  claim  that  it  authorizes  or  requires  the  Fed- 
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eral  Radio  Commission,  in  acting  upon  an  application  for 
renewal  of  license  by  said  person,  to  deprive  such  person 
of  such  property  without  due  process  of  law,  in  that  the 
only  standards  provided  by  the  Act.  for  the  guidance  of 
the  Commission  in  acting  upon  such  applications  are  that 
of  ‘  public  interest,  convenience  or  necessity  ’  and  that  set 
forth  in  Section  5  of  the  Amendatory  Act  of  March  28, 
1928,  and  in  that  the  Act  fails  to  require  that  the  Commis¬ 
sion,  prior  to  proceeding  to  a  hearing  or  decision  on  such 
application,  shall  specify  in  what  respect  it  deems  or  has 
failed  to  find  that  the  granting  of  such  application  would 
not  serve  public  interest,  convenience  or  necessity?  ” 

Rule  37  (Par.  1)  of  this  Court  provides,  inter  alia: 

.  .  .  “  Only  questions  or  propositions  of  law  may  be 

certified,  and  they  must  be  distinct  and  definite.” 

The  court  has  repeatedly  held  that  it  will  not  answer 
questions  of  objectionable  generality.  United  States  v. 
Worley,  281  U.  S.  339,  340;  United  States  v.  John  Barth 
Co.,  276  U.  S.  606;  United  States  v.  Mayer,  235  U.  S.  55, 
70;  United  States  v.  Northway,  120  U.  S.  327.  And  a 
question  is  improper  which  is  so  broad  and  indefinite  as 
to  admit  of  one  answer  under  one  set  of  circumstances 
and  a  different  answer  under  another.  Enfield  v.  Jordan, 
119  U.  S.  680;  Jewell  v.  Knight,  123  U.  S.  426;  Hallowell 
v.  United  States,  209  U.  S.  101. 

The  first  question  inquires  merely  whether  the  employ¬ 
ment  of  tangible  property  in  an  existing  business  begets 
in  the  proprietor  a  “  property  ”  in  the  continuance  of  the 
business,  as  the  word  “property”  is  used  in  the  Fifth 
Amendment.  It  is  so  broad  and  indefinite  that  an  answer 
would  not  necessarily  be  of  assistance  in  the  decision  of 
the  cause.  It  was  never  intended  that  in  answer  to  a 
question  certified,  we  should  give  a  dissertation  on  the 
application  of  the  Fifth  Amendment.  Were  we  to  attempt 
to  do  so,  we  should  have  to  assume  the  existence  of  facts 
and  circumstances,  the  absence  of  which  from  the  record 
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might  render  our  statements  wholly  irrelevant.  Reinecke 
v.  Gardner,  277  U.  S.  239.  The  essence  of  'the  amendment 
is  its  application  under  all  the  circumstances  of  a  given 
case.  A  broad  statement  as  to  whether  a  thing  or  a  status 
is  property  within  its  intent  might  well  be  meaningless  or 
misleading. 

Much  argument  was  directed  to  the  proposition  that 
one  who  first  establishes  a  broadcasting  station  in  and 
serves  a  given  area  thereby  appropriates  that  portion  of 
the  ether  which  he  employs  or  through  which  the  station’s 
radio  activity  operates;  and  it  was  suggested  that  in  anal¬ 
ogy  to  the  doctrine  as  to  appropriation  of  waters,  et  id 
omne  genus,  a  property  right  is  thus  acquired.  It  was 
urged  that  the  question  presents  this  proposition;  but  it 
clearly  fails  so  to  do.  We  are  not  required  to  answer  it. 

Questions  2  and  3  are  contingent  upon  our  answer  to 
question  1.  The  first  asks  whether,  if  we  answer  question 
1  in  the  affirmative,  the  Joint  Resolution  of  December 
8,  1926,  is  valid  as  against  the  claim  that  by  virtue  of  the 
waiver  it  requires  of  the  applicant  for  a  license  it  violates 
certain  constitutional  guaranties.  The  second  asks 
whether,  if  our  answer  to  question  1  be  in  the  affirmative, 
the  Radio  Act  of  1927,  as  amended,  is  valid  as  against 
the  claim  that  by  virtue  of  the  similar  waiver  required 
in  the  last  paragraph  of  Section  5,  and  the  waiver  re¬ 
quired  to  be  contained  in  all  licenses,  it  violates  the  same 
constitutional  guaranties. 

The  appellees  concede  that  if  a  person  has  a  right  guar¬ 
anteed  by  the  Constitution,  legislation  requiring  that 
such  right  be  waived  as  a  condition  of  the  exercise  of  a 
privilege  granted  would  be  invalid.  However  that  may 
be,  no  such  concession  calls  on  us  to  answer  questions 
which  are  themselves  contingent  on  another  which  we  do 
not  answer. 

The  fourth  question  asks  us  to  say  whether,  if  our  an¬ 
swer  to  question  1  is  in  the  affirmative,  the  Radio  Act  of 
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1927,  as  amended,  is  valid  as  against  the  claim  that  it 
authorizes  or  requires  the  Federal  Radio  Commission,  in 
acting  on  an  application  for  renewal  of  license  by  a  per¬ 
son  such  as  described  in  question  1,  to  take  private  prop¬ 
erty  for  public  use  without  just  compensation,  by  denying 
or  granting  the  application  on  terms  destructive  of  the 
going  business  of  the  applicant. 

This  question  we  need  not  answer,  for  the  reasons  stated 
as  to  the  two  preceding.  But  it  has  another  fatal  defect. 
An  answer  would  involve  merely  an  examination  of  the 
Act  and  a  determination  whether  on  its  face  it  violates 
the  Fifth  Amendment.  Neither  this  Court  nor  the  court 
below  is  authorized  to  answer  academic  questions.  The 
constitutionality  of  a  statute  is  not  drawn  into  question 
except  in  connection  with  its  application  to  some  person, 
natural  or  artificial.  We  have  above  called  attention  to 
the  provisions  of  the  Radio  Act  which  give  redress  against 
arbitrary  or  unjust  action  by  the  Commission.  We  repeat 
that  the  appellant  did  not  see  fit  to  avail'  himself  of  the 
right  of  appeal  thereby  conferred,  but  on  the  contrary 
chose  to  violate  the  Commission’s  order  and  to  stand  on 
an  alleged  constitutional  right  which  he  says  the  action 
of  the  Commission  infringed.  It  would  be  subversive  of 
all  established  principles  were  courts,  in  litigations  be¬ 
tween  parties,  who  have  reciprocal  rights  under  the  Con¬ 
stitution,  to  settle  their  controversies  by  broad  statements 
to  the  effect  that  acts  of  Congress  are  unconstitutional 
upon  their  face;  and  this  not  only  in  ignorance  of  the  cir¬ 
cumstances  and  manner  of  the  application  of  the  statute 
by  the  administrative  body,  but  with  knowledge  that  the 
party  complaining  had  failed  to  pursue  the  remedy  pro¬ 
vided  by  law. 

The  fifth  question  not  only  is  contingent  on  our  answer 
to  question  1,  but  assumes  that  the  Radio  Act  may  be 
unconstitutional  because  it  fails  to  provide  a  specific 
method  of  procedure  and  does  not  furnish  a  standard  ot 
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conduct  for  the  Commission.  But  the  appellant’s  rights, 
as  respects  procedure,  depend  not  alone  ,on  the  alleged 
requirements  of  the  Act,  but  on  the  adequacy  of  the 
hearing  in  fact  afforded  him;  and  his  substantive  rights 
under  the  statute  depend  upon  the  public  interest,  con¬ 
venience  or  necessity  in  view  of  all  the  facts  adduced  and 
circumstances  appearing  before  the  Commission.  We  are 
not  advised  what  sort  of  hearing  was  held,  nor  what  facts 
were  proved.  If  the  proceeding  was  an  unfair  one,  as 
lacking  adequate  notice,  full  hearing,  or  development  of 
all  relevant  facts,  appellant  had  a  remedy  provided  by 
the  statute,  which  in  the  orderly  processes  of  the  admin¬ 
istration  of  the  law  he  was  bound  to  pursue.  To  answer 
the  question  as  framed  we  should  have  to  treat  the  pro¬ 
ceedings  before  the  Commission  as  irrelevant;  to  hold 
that  body’s  interpretation  of  the  language  of  the  act  as 
applied  to  appellant  in  all  the  circumstances  of  his  case 
as  of  no  jnoment;  and  to  ignore  his  admitted  failure  to 
avail  himself  of  the  right  of  review  conferred  by  the  stat¬ 
ute.  The  question  need  not  be  answered. 

The  certificate  is  dismissed. 


AMERICAN  BOND  AND  MORTGAGE  COMPANY 
ET  AL.  V.  UNITED  STATES.  • 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SEVENTH  CIRCUIT. 

No.  210.  Argued  December  5,  1930.— Decided  January  5,  1931. 

Certificate  presenting  substantially  the  same  questions  as  in  White  v. 
Johnson i  ante,  p.  367,  dismissed  on  the  authority  of  that  case. 

Certificate  from  the  Circuit  Court  of  Appeals,  on  an 
appeal  from  a  decree  of  the  District  Court  enjoining  the 
operation  of  a  broadcasting  station  in  violation  of  the 
provisions  of  the  Radio  Act. 


FAWCUS  MACHINE  CO.  v.  UNITED  STATES.  375 
374  Syllabus. 

Mr.  George  W.  Swain ,  with  whom  Messrs.  Frank  H. 
Scott  and  Edward  B.  Hayes  were  on  the  brief,  for  Ameri¬ 
can  Bond  and  Mortgage  Company  et  al. 

Solicitor  General  Thacher,  with  whom  Messrs.  Charles 
H.  Weston  and  William  G.  Davis,  Special  Assistants  to 
the  Attorney  General,  were  on  the  brief,  for  the  United 
States. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

The  same  Circuit  Court  of  Appeals  which  certified  ques¬ 
tions  in  White  v.  Johnson,  ante,  p.  367,  also  certified  six 
questions  in  this  case.  While  they  are  differently  phrased, 
they  are  in  substance  the  same. 

Here  a  suit  in  equity  was  brought  by  the  United  States 
to  restrain  the  proprietor  of  a  broadcasting  station  from 
disregarding  an  order  of  the  Federal  Radio  Commission, 
revoking  its  license,  and  from  operating  in  defiance  of  the 
provisions  of  the  Radio  Act.  As  in  the  other  case,  the 
appellants  admittedly  failed  to  avail  themselves  of  the 
right  of  appeal  afforded  by  the  Act. 

The  reasons  stated  in  the  White  case  for  not  answering 

the  questions  therein  certified  apply  here. 

The  certificate  is  dismissed. 


FAWCUS  MACHINE  COMPANY  v.  UNITED 

STATES. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  40.  Argued  December  12,  1930. — Decided  January  5,  1931. 

1  Administrative  regulations  contemporaneously  construing  a  statute 
and  made  for  its  enforcement  under  an  express  general  authoriza¬ 
tion  contained  therein,  and  which  are  not  unreasonable  or  incon¬ 
sistent  with  the  statute,  will  not  be  overruled  except  for  weighty 
reasons.  P.  378. 
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2.  In  accordance  with  Article  845  of  Treasury  Regulations  45,  appli¬ 
cable  to  the  Revenue  Act  of  1918,  and  which  provides  that  “fed¬ 
eral  income  .  .  .  taxes  are  deemed  to  have  been  paid  out  of  the 
net  income  of  the  taxable  year  for  which  they  t  are  levied,”  the 
Commissioner  of  Internal  Revenue  determined  that  the  invested 
capital  for  1919  of  a  corporate  taxpayer  which  kept  its  books 
and  made  returns  on  the  accrual  basis,  should  be  reduced,  in  its 
return  for  the  taxable  year  1919,  by  the  amount  of  income  and 
excess  profits  taxes  for  1918,  as  of  the  dates  in  1919  when  the 
instalments  of  taxes  fell  due  and  were  paid.  This  computation 
resulted  in  an  alleged  overpayment  of  excess  profits  taxes  which 
the  taxpayer  sued  to  recover.  Held: 

(1)  The  regulation  was  reasonable  and  consistent  with  the  Act 
of  1918.  P.  378. 

(2)  In  view  of  the  facts  that  the  Act  of  1917  required  the  pay¬ 
ment  of  the  same  sort  of  taxes;  that  the  petitioner  actually  accrued 
its  taxes  for  1918  and  set  them  up  in  a  reserve  at  the  end  of  the 
year;  that  taxpayers  understood  that  the  policy  of  the  Government 
with  respect  to  income  and  excess  profits  taxes  was  continuous; 
and  that  a  Treasury  Decision,  in  substance  the  same  as  Article 
845,  was  applicable  to  the  1917  Act,  the  regulation  was  not  unrea¬ 
sonable  as  applied  to  1918  taxes,  notwithstanding  that  the  Revenue 
Act  of  1918  was  not  passed  until  February,  1919,  and  the  taxpayer 
could  not  know  at  the  close  of  1918  what  the  exact  amount  of  . 
its  taxes  for  that  year  would  be.  P.  379. 

68  Ct.  Cls.  784,  affirmed. 

Certiorari,  281  U.  S.  711,  to  review  a  judgment  of 
the  Court  of  Claims  in  favor  of  the  United  States  in  an 
action  brought  by  a  taxpayer  to  recover  an  alleged  over¬ 
payment  of  excess  profits  taxes  for  the  year  1919. 

Mr.  James  S.  Y.  I vins,  with  whom  Messrs.  Kingman 
Brewster  and  Felix  T.  Smith  were  on  the  brief,  for 
petitioner. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  Attor¬ 
ney  General,  with  whom  Solicitor  General  Thacher,  As¬ 
sistant  Attorney  General  Rugg,  and  Messrs.  Lisle  A. 
Smith,  H.  Brian  Holland,  and  Erwin  N.  Griswold  were  on 
the  brief,  for  the  United  States. 


FAWCUS  MACHINE  CO.  v.  UNITED  STATES.  377 
375  Opinion  of  the  Court. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

Certiorari  was  granted  to  the  Court  of  Claims  to  review 
a  judgment  in  favor  of  the  United  States  in  an  action  to 
recover  an  alleged  overpayment  of  excess  profits  tax  for 
the  calendar  year  1919.  The  petitioner,  a  corporation, 
kept  its  books  and  made  its  returns  of  income  and  excess 
profits  taxes  on  the  accrual  basis.  In  its  return  for  the 
year  ended  December  31,  1919,  it  did  not  deduct  from 
invested  capital  any  amount  on  account  of  income  and 
excess  profits  taxes  for  1918  assessed  and  paid  in  1919. 

The  Commissioner  of  Internal  Revenue  determined 
that  the  invested  capital  for  1919  should  be  reduced  by 
the  amount  of  income  and  profits  taxes  for  1918,  as  of  the 
dates  in  1919  when  the  instalments  of  taxes  fell  due  and 
were  paid.  To  accomplish  this  he  computed  an  average 
deduction  for  the  year  1919,  and  diminished  the  earned 
surplus  as  of  January  1,  1919,  by  subtracting  from  it  the 
amount  so  ascertained. 

The  Commissioner’s  action  was  in  accordance  with  Ar¬ 
ticle  845  of  Treasury  Regulations  45,  promulgated  April 
17,  1919,  applicable  to  the  Revenue  Act  of  1918.  The 
pertinent  portion  follows: 

“  federal  income  .  .  .  taxes  are  deemed  to  have 

been  paid  out  of  the  net  income  of  the  taxable  year  for 
which  they  are  levied.” 

Section  326  (a)  of  the  Revenue  Act  of  1918  provided 
that  “as  used  in  this  title  the  term  ‘  invested  capital’ 

for  any  year  means  .  .  .  : 

(1)  Actual  cash  bona  fide  paid  in  for  stock  or  shares, 

(2)  Actual  cash  value  of  tangible  property,  other  than 

cash,  bona  fide  paid  in  for  stock  or  shares,  •  •  •  > 

(3)  Paid-in  or  earned  surplus  and  undivided  profits, 
not  including  surplus  and  undivided  profits  earned  during 

the  year;” 
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Petitioner  asserts  that  Article  845  was  based  on  the  er¬ 
roneous  assumption  that  incomp  taxes  are  payable  out  of 
the  net  income  of  the  taxable  year  for  which  they  are 
levied. 

The  United  States  replies  that  it  is,  and  since  1914  it 
has  been,  required'  that  a  taxpayer  shall  keep  his  books 
and  make  his  returns  on  a  basis  which  will  reflect  true 
income ;  that  while  the  taxes  for  any  year  are  not  payable 
until  the  following  year,  good  accounting  practice  requires 
an  accrual  of  them  as  a  liability  of  the  current  year’s 
business;  and  that  the  regulation  in  question  was  not 
only  reasonable,  but  necessary  for  proper  administration 
of  the  Revenue  Act. 

The  position  of  the  Government  is  sound.  A  corpora¬ 
tion  cannot  claim  to  have  accumulated  any  net  income  in 
any  year  until  provision  is  made  for  taxes  accrued,  based 
on  net  income  for  the  same  year. 

The  reasonableness  of  the  regulation  is  further  shown 
by  the  fact  that  “  invested  capital  ”  was  merely  a  legisla¬ 
tive  definition  of  an  element  in  the  formula  prescribed 
for  computation  of  excess  profits  tax.  Congress  might 
have  expressly  declared  that  taxes  should  be  excluded 
from  invested  capital.  It  did  not  do  so  in  §  326  (a),  or 
elsewhere  in  the  act.  The  regulations  were  made  pur¬ 
suant  to  express  authority  (see  §  1309  of  the  Revenue  Act 
of  1918).  They  are  valid  unless  unreasonable  or  incon¬ 
sistent  with  the  statute.  United  States  v.  Grimaud,  220 
U.  S.  506,  517—518;  International  Ry.  Co.  v.  Davidson, 
257  U.  S.  506,  514.  They  constitute  contemporaneous 
construction  by  those  charged  with  the  administration 
of  the  act,  are  for  that  reason  entitled  to  respectful  con¬ 
sideration,  and  will  not  be  overruled  except  for  weighty 
reasons.  United  States  v.  Moore,  95  U.  S.  760,  763; 
Brewster  v.  Gage,  280  U.  S.  327,  336. 

Petitioner  insists  that  Article  845  is  unreasonable  as 
applied  to  1918  taxes;  that  no  one  could  know  what  those 
taxes  would  be  at  the  close  of  the  year,  because  the  so- 
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called  Revenue  Act  of  1918  was  not.  passed  until  Febru¬ 
ary,  1919,  and  made  changes  in  the  rates.  But  the  1917 
act  was  in  force,  and  required  the  payment  of  the  same 
sort  of  taxes,  and  petitioner  concedes  it  accrued  its  taxes 
for  1918  and  set  them  up  in  a  reserve  at  the  end  of  the 
year.  The  Act  of  1918  was  retroactive  and  replaced  the 
prior  act  of  October  3, 1917,  and  taxpayers  understood  that 
the  policy  of  the  United  States  with  respect  to  income 
and  profits  tax  was  continuous.  In  February,  1919,  the 
Treasury  promulgated  Decision  2791,  applicable  to  ,the 
1917  Act,  and  in  substance  the  same  as  Article  845,  which 
was  issued  under  the  1918  Act  on  April  17,  1919.  The 
taxes  in  question  were  provided  for  by  an  act  passed  in 
February,  1919,  but  they  were  for  the  year  1918.  The  act 
was  passed  in  ample  time  to  allow  the  taxpayer  to  re¬ 
adjust  its  accounts  for  that  year  by  including  these  taxes ; 
and,  since  its  books  were  kept  on  an  accrual  basis,  it  was 
necessary  that  this  should  be  done  in  order  clearly  to 
reflect  the  income  for  1918. 

United  States  v.  Woodward,  256  U.  S.  632,  on  which 
petitioner  relies,  is  clearly  distinguishable  on  the  grounds 
stated  in  United  States  v.  Anderson,  269  U.  S.  422,  441. 

We  cannot  hold  that  the  regulation  on  which  the  Com¬ 
missioner  relied  was  unreasonable  or  in  conflict  with  the 
provisions  of  the  statute.  The  judgment  is 

Affirmed. 


EDUCATIONAL  FILMS  CORPORATION  OF 
AMERICA  v.  WARD,  ATTORNEY  GENERAL  OF 
NEW  YORK,  et  al. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  350.  Argued  December  1,  1930. — Decided  January  12,  1931. 

A  New  York  statute  taxes  each  domestic  corporation  of  certain  classes 
“  for  the  privilege  of  exercising  its  franchise  in  this  State.”  The 
tax  is  payable  in  advance  for  each  year  beginning  November  1st, 
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and  is  at  a  specified  rate  on  so  much  of  the  corporation’s  entire 
net  income  for  its  preceding  fiscal  year  as  is,  under  other  provi¬ 
sions,  allocated  to  its  business  carried  on  within  the  State.  Net 
income  is  defined,  by  amendments,  as  embracing  income  from  any 
source,  and  entire  net  income  as  meaning  the  total  net  income, 
“  including  all  dividends  received  on  stocks  and  all  interest  received 
from  federal,  state,  municipal  or  other  bonds.”  The  income  upon 
which  the  tax  was  measured  in  the  present  case  was  derived  in 
part  as  royalties  from  copyrights  granted  by  the  United  States. 
Held:  ~ 

1.  Assuming  that  federal  copyrights  and  the  income  therefrom 
are  immune  from  state  taxation  as  instrumentalities  of  the  federal 
government,  the  tax  here,  in  so'far  as  measured  by  income  from 
the  copyright  royalties,  is  not  void  as  a  tax  on  federal  instru¬ 
mentalities.  P.  386,  et  seq. 

2.  The  nature  of  the  tax  must  be  determined  by  its  operation 
rather  than  by  particular  descriptive  language  applied  to  it.  P.  387. 

3.  Since  the  tax  'can  be  levied  only  where  the  corporation  both 
seeks,  or  exercises,  the  privilege  of  doing  business  in  one  year 
and  has  been  in  receipt  of  net  income  during  its  preceding  fiscal 
year,  the  tax,  obviously,  is  not  exclusively  on  income  apart  from 
the  franchise.  P.  388. 

4.  The  state  power  to  tax  corporate  franchises  and  the  im¬ 
munity  of  federal  instrumentalities  from  taxation,  should  be  given 
such  a  practical  construction  as  will  not  unduly  restrict  the  power 
of  the  government  imposing  the  tax,  or  the  exercise  of  the  func¬ 
tions  of  the  government  which  may  be  affected  by  it.  Pp.  388,  391. 

5.  There  is  a  logical  and  practical  distinction  between  a  tax 
laid  directly  upon  all  of  any  class  of  government  instrumentalities, 
which  the  Constitution  impliedly  forbids,  and  a  tax  such  as  the 
present,  which  can  in  no  case  have  any  incidence  unless  the  tax¬ 
payer  enjoys  a  privilege  which  is  a  proper  object  of  taxation,  and 
which  would  not  be  open  to  question  if  its  amount  were  arrived 
at  by  any  other  non-discriminatory  method.  P.  391. 

6.  The  rule  that  a  non-discriminatory  tax  upon  corporate 
franchises  is  valid,  notwithstanding  the  inclusion  of  tax-exempt 
property  or  income  in  the  measure  of  it,  is  applicable  to  thia  case, 
since  it  can  not  be  said  that  the  present  tax,  viewed  in  the  light 
of  actualities,  imposes ,  any  such  real  or  direct  burden  on  the 
federal  government  as  to  call  for  the  application  of  a  different 
rule.  P.  392. 
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7.  The  rule  applied  in  Macallen  Co.  v.  Massachusetts  is  in¬ 
applicable  here,  because  there  is  nothing  to  show  that  the  tax  was 
aimed  at  copyrights,  the  royalties  being  included  merely  because 
of  the  general  language  of  the  statute  as  it  was  before  the  reference 
to  federal  bonds  was  introduced  by  amendment.  P.  393. 

41  F.  (2d)  395,  affirmed. 

Appeal  from  a  decree  dismissing  the  bill  in  a  suit  to 
enjoin  the  New  York  Tax  Commission  from  collecting  a 
tax  on  the  appellant  corporation. 

Messrs.  Benjamin  P.  Dewitt  and  Roger  Hinds,  with 
whom  Mr.  Siegfried  F.  Hartman  was  on  the  brief,  for 
appellant. 

Since  the  income  upon  which  the  disputed  tax  is  based 
consists  of  royalties  from  United  States  copyrights,  it  is 
immune  from  taxation  by  the  State.  McCulloch  v. 
Maryland,  4  Wheat.  316,  432;  People  ex  rel.  Edison  Co.  v. 
Assessors,  156  N.  Y.  417;  People  ex  rel.  N.  Y.  Tel.  Co. 
v.  Neff,  15  App.  Div.  8,  13,  affirmed  156  N.  Y.  701. 
People  ex  rel.  Aluminum  Co.  v.  Knight,  174  N.  Y.  475; 
Long  v.  RockwOod,  277  U.  S.  142. 

The  tax,  particularly  when  considered  from  the  stand¬ 
point  of  immunity  of  federal  instrumentalities,  is  in  sub¬ 
stance  and  effect,  and  in  practical  operation,  a  tax  on 
income.  People  ex  rel.  Alpha  Portland  Cement  Co.  v. 
Knapp,  230  N.  Y.  48,  57,  62;  Macallen  Co.  v.  Massachu¬ 
setts,  279  U.  S.  620,  629;  Weston  v.  Charleston,  2  Pet.  449; 
De  La  Vergne  Co.  v.  Tax  Commission,  211  App.  Div.  227, 
affirmed  241  N.  Y.  517.  Distinguishing:  People  ex  rel. 
Bass,  Ratcliff  &  Gretton  v.  Tax  Commission,  232  N.  Y.  42, 
affirmed  266  U.  S.  271. 

The  decisions  of  this  Court  with  respect  to  the  Wis¬ 
consin  and  Massachusetts  corporation  excise  taxes  show 
that  there  is  no  inconsistency  in  holding  (as  the  New 
York  courts  have  done)  that  a  given  tax  may  be  for  a 
privilege  and  still,  in  substance  and  effect,  be  a  tax  on 
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income.  Northwestern  Ins.  Co.  v.  Wisconsin,  247  U.  S. 
132;  Northwestern  Ins.  Co.  v.  Wisconsin,  275  U.  S.  136; 
Alpha  Portland  Cement  Co.  v.  Massachusetts,  268  U.  S. 
203;  Baltic  Mining  Co.  v.  Massachusetts ,  231  U.  S.  68; 
S.  S.  White  Dental  Co.  v.  Commonwealth,  212  Mass.  35; 
Macallen  Co.  v.  Massachusetts,  264  Mass.  396,  s.  c.  279 
U.  S.  620,  634.  Cf.  Aberdeen  Savings  &  L.  Assn.  v.  Tax 
Commission,  57  Wash.  255;  Quicksafe  Mfg.  Corp.  v. 
Graham  (Tenn.),  29  S.  W.  (2d)  253. 

Under  the  authority  of  the  Macallen  case,  Article  9-A 
of  the  tax  law  is  unconstitutional  in  so  far  as  the  tax  is 
based  on  income  from  federal  instrumentalities.  Cf. 
Quicksafe  Mfg.  Corp.  v.  Graham,  supra. 

The  New  York  tax  cannot,  we  submit,  be  an  excise  as 
to  income  from  some  federal  instrumentalities  and  an 
income  tax  as  to  others. 

An  attempt  to  distinguish  the  New  York  tax  from  the 
Massachusetts  tax  passed  on  in  the  Macallen  case  is,  that 
the  income  upon  which  the  tax  is  based  under  the  New 
York  law  is  that  for  the  preceding  calendar  or  fiscal  year. 
Under  the  New  York  law  the  tax  is  payable  each  year  in 
advance  for  the  year  beginning  November  1st.  Thus, 
in  paying  its  tax  in  New  York  a  corporation  is  paying  a 
tax  for  the  succeeding  year  based  on  its  income  for  the 
^receding  year.  It  might  well  be  argued  that  this  elab- 
rate  and  artificial  separation  of  income  year  from  tax 
jrear  indicates  that  the  New  York  legislature  in  framing  • 
the  tax  law  was  deliberately  trying  to  conceal  the  fact 
that  it  intended  to  tax  all  income — including  exempt  in¬ 
come.  Suffice  it  to  say  that,  under  the  tax  laws  held  un¬ 
constitutional  in  Washington  and  Tennessee,  the  income 
upon  which  the  tax  is  based  is,  as  under  the  New  York 
law,  that  of  the  preceding  year,  and  the  Supreme  Court 
of  each  of  those  States,  nevertheless,  held  the  tax  uncon¬ 
stitutional  in  so  far  as  it  reached  exempt  income.  So, 
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too,  in  California,  the  income  upon  which  the  tax  is  based 
is  that  of  the  preceding  year  and  yet  the  State  Board 
of  Equalization  expressed  the  opinion  that  the  tax  is 
unconstitutional. 

There  are  at  least  four  considerations  not  applicable 
to  the  Massachusetts  tax  indicating  that  the  New  York 
tax  is  a  tax  on  income  and  not  an  excise  or  franchise  tax: 
(1)  The  New  York  law  itself  uses  various  expressions 
indicating  that  it  is  essentially  a  tax  on  income.  (2)  In 
Massachusetts  the  highest  court  held  that  the  tax  was 
an  excise  and  not  an  income  tax.  (3)  The  Massachusetts 
tax  is  collectible  only  when  the  corporation  has  in  fact 
been  engaged  in  doing  business  during  the  taxable  year. 
By  contrast,  the  New  York  tax  is  levied  upon  every  do¬ 
mestic  business  corporation,  regardless  of  whether  or  not 
the  privilege  is  availed  of.  People  v.  Jersawit,  263  U.  S. 
493.  (4)  In  Massachusetts  the  tax  is  measured  only  in 

part  by  net  income. 

The  decisions  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S. 
107,  and  earlier  cases,  are  inapplicable  to  the  statute  here 
involved.  The  tax  in  the  Flint  case  was  a  special  excise 
tax.  It  was  not,  like  the  New  York  tax,  one  variously 
denominated  “  a  tax  based  on  indome  ”  or  “  a  tax  upon 
entire  net  income,”  payable  for  the  privilege  of  exercising 
a  franchise  and  declared  by  the  courts  to  be  “  in  practical 
operation  a  tax  on  income.”  Neither  the  statutory  lan¬ 
guage  nor  any  court  decision  admitted  of  any  character¬ 
ization  of  the  tax  in  the  Flint  case  as  a  tax  on  income, 
even  an  indirect  one. 

Furthermore,  unless  the  tax  in  the  Flint  case  had  been, 
of  a  certainty,  an  excise,  and  by  no  possibility  a  tax  oft 
income  even  “  in  substance  and  effect,”  if  would  have  been 
void  in  toto—ior  at  that  time  (1909)  the  Sixteenth 
Amendment  had  not  been  adopted. 
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Among  the  later  decisions  of  this  Court  referred  to  in 
the  Macallen  case  as  preserving  the  immunity  from  state 
taxation  of  federal  instrumentalities,  are  the  following: 
Gillespie  v.  Oklahoma,  257  U.  S.  501,  505;  Clallam  County 
v.  United  States,  263  U.  S.  341;  Jaybird  Mining  Co.  v. 
Weir,  271  U.  S.  609;  N orthwestern  Ins.  Co.  v.  Wisconsin, 
275  U.  S.  136;  Miller  v.  Milwaukee,  272  U.  S.  713;  Pan¬ 
handle  Oil  Co.  v.  Mississippi,  277  U.  S.  218;  Long  v.  Rock- 
wood,  277  U.  S.  142;  National  Ins.  Co.  v.  United  States, 
277  U.  S.  508;  State  ex  rel.  Mo.  Ins.  Co.  v.  Gehner,  281 
U.  S.  313, 

In  the  Macallen  case  the  New  York  Tax  Commission 
(appellees  in  the  present  case)  filed  a  brief,  as  amici  curiae, 
insisting  that  whatever  decision  should  be  reached  would 
“  doubtless  apply  with  like  force  to  the  State  of  New 
York.”  The  States  of  Washington  and  California  were 
also  among  those  States  which,  as  amici  curiae,  filed  briefs 
in  support  of  the  petition  for  re-hearing  in  the  Macallen 
case.  Cf.  Aberdeen  Savings  &  L.  Assn.  v.  Tax  Commis¬ 
sion,  57  Wash.  225;  Quicksafe  Mjg.  Corp.  v.  Graham,  29 
S.  W.  (2d)  253. 

The  fact  that  the  basis  of  the  tax  is  net  income  rather 
than  gross  income  does  not  justify  the  inclusion  of  income 
from  federal  instrumentalities. 

Mr.  Wendell  P.  Brown,  Assistant  Attorney  General  of 
New  York,  with  whom  Mr.  Hamilton  Ward,  Attorney 
-  General,  was  on  the  brief,  for  appellees. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  under  §  238  of  the  Judicial  Code  from . 
a  decree  of  a  District  Court  of  three  judges  for  Southern 
New  York,  41  F.  (2d)  395,  which  dismissed,  on  the  merits, 
the  bill  of  complaint  by  which  appellant,  a  New  York 
corporation,  sought  to  restrain  appellees,  the  New  York 
State  Tax  Commission,  from  the  collection  of  a  tax,  on 
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the  ground  that  the  taxing  statute,  as  applied,  infringes 
the  federal  Constitution. 

Section  209  1  of  Article  9- A  of  the  New  York  Tax  Law 
lays  an  annual  tax  on  every  domestic  corporation  of  cer¬ 
tain  classes  “  for  the  privilege  of  exercising  its  franchise 
in  this  state  in  a  corporate  or  organized  capacity.”  The 
tax  is  payable  in  advance  for  each  year  beginning  Novem¬ 
ber  1st,  and  is  at  the  rate  of  4y2%  of  so  much  of  the  cor¬ 
poration’s  entire  net  income  for  its  preceding  fiscal  year 
as  is,  under  other  sections,  allocated  to  the  business  carried 

1  §  209.  [Laws  N.  Y.  1929,  c.  385.]  Franchise  tax  on  corporations 
based  on  net  income.  For  the  privilege  of  exercising  its  franchise 
in  this  state  in  a  corporate  or  organized  capacity  every  domestic 
corporation,  and  for  the  privilege  of  doing  business  in  this  state, 
every  foreign  corporation,  except  corporations  specified  in  the  next 
section,  shall  annually  pay  in  advance  for  the  year  beginning  Novem¬ 
ber  first  next  succeeding  the  first  day  of  July  in  each  and  every 
year  an  annual  franchise  tax,  to  be  computed  by  the  tax  commission 
upon  the  basis  of  its  entire  net  income,  as  defined  in  subdivision 
three  of  section  two  hundred  and  eight  of  the  tax  law,  for  its  fiscal 
or  the  calendar  year  next  preceding,  as  hereinafter  provided,  which 
entire  net  income  is  presumably  the  same  as  the  entire  net  income 
which  such  corporation  is  required  to  report  to  the  United  States, 
plus  any  income  received  as  dividends  on  stocks  or  any  interest 
received  on  bonds  of  any  character,  and  without  deduction  for  taxes 
paid  on  either  profits  or  net  income  to  the  government  of  the 
United  States  or  for  any  specific  deduction  allowed  by  any  other 
authority,  except  that  the  entire  net  income  of  a  corporation  not 
organized  under  the  laws  of  any  state  within  the  United  States 
which  shall  be  taken  as  the  basis  of  computation  by  the  tax  com¬ 
mission  shall  be  the  entire  net  income  in  fact  and  determined  as 
hereinbefore  provided  rather  than  the  amount  earned  in  the  United 
States  or  the  amount  returned  to  the  United  States  Treasury 
Department,  or  as  otherwise  provided  by  section  two  hundred  and 
fourteen  of  the  tax  law.  However,  in  determining  the  entire  net 
income,  for  purposes  of  equitable  taxation  under  this  article  of 
the  tax  law,  the  tax  commission  may  include  income  from  any 
source,  provided  only  that  the  assets  from  which  the  income  arose 
shall  be  included  in  any  segregation  for  the  purpose  of  computing 
the  tax. 

22110° — 31 - 25 
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on  within  the  state.  By  §  209  the  net  income  embraces 
“  income  from  any  source,”  and  “  is  presumably  the  same 
as  the  entire  net  income  ”  reported  for  income  taxation  to 
the  United  States,  “  plus  .  .  .  dividends  on  stocks  or  any 
interest  received  on  bonds  of  any  character.”  Subdivision 
3  of  §  208  provides:  “The  term  ‘entire  net  income  * 
means  the  total  net  income,  including  all  dividends  re¬ 
ceived  on  stocks  and  all  interest  received  from  federal, 
state,  municipal  or  other  bonds  ...”  Appellant’s  bill  of 
complaint  sets  up  that  during  its  fiscal  year  ending  June 
30,  1929,  it  was  the  owner  of  copyrights  granted  by  the 
United  States  upon  motion  picture  films,  and  had  received 
royalties  from  the  licensing  of  them.  It  challenges  the 
tax  assessed  against  it  under  the  statute,  for  the  year  be¬ 
ginning  November  1,  1929,  so  far  as  it  is  measured  by  the 
amount  of  the  royalties. 

Appellant’s  contention  is  based  on  two  propositions, 
both  essential  to  its  conclusion  that  the  tax  is  invalid. 
They  are,  first,  that  the  copyrights  and  all  income  derived 
from  them  are  immune  from  state  taxation  since  they, 
like  patents,  are  instrumentalities  of  the  federal  govern¬ 
ment,  taxation  of  which  the  Constitution  impliedly  for¬ 
bids,  see  Long  V:  Rockwood,  277  U.  S.  142;  and,  second, 
that  the  present  tax,  measured  by  net  income,  is  void,  so 
far  as  the  measure  includes  income  from  the  copyrights, 
because  a  tax  on  federal  instrumentalities.2 

For  present  purposes  it  is  enough  if  we  direct  our  atten¬ 
tion  to  the  second  proposition.  At  the  outset  appellant 
contends  that  the  tax,  although  stated  in  the  taxing  act 

2  The  equity  jurisdiction  to  enjoin  collection  of  the  tax  is  not 
challenged.  The  legal  remedy  provided  by  the  statute  for  the 
recovery  of  taxes  after  payment  falls  short  of  adequacy  in  at  least 
two  respects.  Refund,  if  any,  is  expressly  without  interest.  §  219  (d). 
See  Procter  &  Gamble  Distributing  Co.  v.  Sherman,  2  F.  (2d)  165; 
Southern  California  Telephone  Co.  v.  Hopkins,  13  F.  (2d).  814  820 
aff’d.  275  U.  S.  393,  If  judicial  review  of  the  action  of  the’ state 
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to  be  on  corporate  franchises,  is  in  reality  a  tax  on  income, 
and  as  such  falls  within  the  class  of  taxes  which  concededly 
may  not  be  directly  imposed  on  federal  instrumentalities. 
In  support  of  the  contention,  it  points  to  the  language  of 
the  statute,  (§§  214  (a)  and  214  (8),  dealing  with  the 
computation  of  the  tax),  and  to  an  opinion  of  the  New 
York  Court  of  Appeals,  ( Alpha  Portland  Cement  Co.  v. 
Knapp,  230  N.  Y.  48,  57),  which  refer  to  the  tax  as  one 
“  upon  income.” 

So  far  as  these  considerations  are  of  weight,  they  are 
counterbalanced  by  the  later  pronouncement  of  the  same 
court  in  People  ex  rel.  Bass,  Ratcliff  &  Gretton  v.  Tax 
Commission,  232  N.  Y.  42,  46:  .  .  although  we  have 

said  in  another  connection  ( People  ex  rel.  Alpha  P.  C.  Co. 
v.  Knapp,  supra,  p.  57)  that  ‘  the  tax  imposed  upon  this 
franchise  must  be  held  in  practical  operation  to  be  a 
tax  upon  the  income  .  .  .  This  tax  is  equivalent  to  a 
tax  upon  relator’s  income,’  it  is  primarily  a  tax  levied  for 
the  privilege  of  doing  business  in  the  state.” 

But  the  nature  of  a  tax  must  be  determined  by  its 
operation  rather  than  by  particular  descriptive  language 
which  may  have  been  applied  to  it.  As  was  said  in 
Macallen  Co.  v.  Massachusetts,  279  U.  S.  620,  625,  626, 

.  .  neither  state  courts  nor  legislatures,  by  giving  the 
tax  a  particular  name,  or  by  using  some  form  of  words, 
can  take  away  our  duty  to  consider  its  nature  and  effect. 

.  .  .  this  Court  must  determine  for  itself  by  independent 
inquiry  whether  the  tax  here  is  what,  in  form  and  by  the 
decision  of  the  state  court,  it  is  declared  to  be  ...  ”  On 

tax  commission  in  assessing  the  tax  results  in  a  determination  that 
such  action  was  illegal,  the  statute  calls  for  the  credit  of  so  much 
of  the  tax  as  was  illegally  exacted,  or  refund  at  the  direction  of 
the  commission.  But  it  is  at  least  doubtful  whether  any  refund 
can  be  compelled.  §  219  (d).  See  Gorham  Mfg.  Co.  v.  Travis, 
274  Fed.  975,  aff’d.  266  U.  S.  265;  Dawson  v.  Kentucky  Distilleries 
Co.,  255  U.  S.  288,  295,  296. 
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appeal  from  the  state  court  in  People  ex  rel.  Bass,  Ratcliff 
&  Gretton  v.  Tax  Commission,  supra,  this  Court  upheld 
the  tax  and  defined  its  nature,  saying,  266  U.  S.  271,  280: 

“  It  is  not  a  direct  tax  upon  the  allocated  income  of  the 
corporation  in  a  given  year,  but  a  tax  for  the  privilege 
of  doing  business  in  one  year  measured  by  the  allocated 
income  accruing  from  the  business  in  the  preceding  year. 
See  New  York  v.  Jersawit,  263  U.  S.  493,  496.”  See  also 
Home  Insurance  Co.  v.  New  York,  134  U.  S.  594;  People 
ex  rel.  United  States  Aluminum  Printing  Plate  Co.  v. 
Knight,  174  N.  Y.  475;  Anderson  v.  Forty-two  Broadway 
Co.,  239  U.  S.  69. 

If  we  look  to  the  operation  of  the  present  statute,  it  is 
plain  that  it  can  have  no  application  independent  of  the 
corporation’s  enjoyment  of  the  privilege  of  exercising  its 
franchise.  If  appellant  had  ceased  to  do  business  before 
November  1,  1929,  it  would  not  have  been  subject  to  any 
tax  under  this  statute,  although  it  had  received,  during 
its  preceding  fiscal  year,  income  which  the  statute  makes 
the  measure  of  the  tax.  Since  it  can  be  levied  only  when 
the  corporation  both  seeks  or  exercises  the  privilege  of 
doing  business  in  one  year  and  has  been  in  receipt  of  net 
income  during  its  preceding  fiscal  year,  the  tax,  whatever 
descriptive  terms  are  properly  applicable  to  it,  obviously 
is  not  exclusively  on  income  apart  from  the  franchise. 
Hence  we  pass  to  the  chief  objection  urged  against  it,  that 
such  a  tax,  however  described,  and  even  though  deemed 
to  be  a  t«*x  on  franchises,  is  invalid  so  far  as  it  is  measured 
by  income  derived  from  a  federal  instrumentality. 

Under  the  Constitution  the  privilege  of  exercising  the 
corporate  franchise  is  the  legitimate  object,  and  the  im¬ 
munity  of  federal  instrumentalities  from  taxation,  a  legiti¬ 
mate  restriction,  of  the  state  power  to  tax.  To  give  both 
-to  the  power  and  to  the  immunity  such  a  practical  con¬ 
struction  as  will  not  unduly  restrict  the  power  of  the 
government  imposing  the  tax,  or  the  exercise  of  the  func- 
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tions  of  the  government  which  may  be  affected  by  it,  is 
the  problem  necessarily  involved  in  determining  the 
extent  of.  the  immunity.  See  Metcalf  &  Eddy  v.  Mitchell, 
269  U.  S.  514,  523,  524.  So  far  as  it  concerns  the  power 
of  a  state  to  impose  a  tax  on  corporate  franchises,  the 
problem  has  long  since  ceased  to  be  novel.  While  this 
Court,  since  McCulloch  v.  Maryland,  4  Wheat.  316,  has 
consistently  held  that  the  instrumentalities  of  either  gov¬ 
ernment,  or  the  income  derived  from  them,  may  not  be 
made  the  direct  object  of  taxation  by  the  other,  Weston 
v.  City  Council  of  Charleston,  2  Pet.  449;  Dobbins  v.  Com¬ 
missioners  of  Erie  County,  16  Pet.  435;  Home  Savings 
Bank  v.  De§  Moines,  205  U.  S.  503;  Indian  Oil  Co.  v. 
Oklahoma,  240  U.  S.  522;  Federal  Land  Bank  v.  Crosland, 
261  U.  S.  374,  it  has  held  with  like  consistency  that  the 
privilege  of  exercising  the  corporate  franchise  is  no  less 
an  appropriate  object  of  taxation  by  one  government 
merely  because  the  corporate  property  or  net  income, 
which  is  made  the  measure  of  the  tax,  may  chance  to  in¬ 
clude  the  obligations  of  the  other,  or  the  income  derived 
from  them.  The  constitutional  power  of  one  government 
to  reach  this  permissible  object  of  taxation  may  not  be 
curtailed  because  of  the  indirect  effect  which  the  tax  may 
have  upon  the  other. 

The  precise  question  now  presented  was  definitely 
answered  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107,  162, 
et  seq.,  which  upheld  a  federal  tax,  levied  upon  a  corporate 
franchise  granted  by  a  state,  but  measured  by  the  entire 
corporate  income,  including,  in  that  case,  income  from 
tax  exempt  municipal  bonds.  In  reaching  this  conclu¬ 
sion,  the  Court  reaffirmed  the  distinction,  repeatedly 
made  in  earlier  decisions,  between  a  tax,  invalid  because 
laid  directly  on  governmental  instrumentalities  or  income 
derived  from  them,  and  an  excise  which  is  valid  because 
imposed  on  corporate  franchises,  even  though  the  cor¬ 
porate  property  or  income  which  is  the  measure  of  the 
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tax  embraces  tax  exempt  securities  or  their  income.  See 
Society  for  Savings  v.  Coite ,  6  Wall.  594;  Provident  Insti¬ 
tution  v.  Massachusetts,  6  Wall.  611;  Hamilton  Co.  v. 
Massachusetts,  6  Wall.  632;  Home  Insurance  Co.  v.  New 
York,  supra. 

Upon  a  like  principle  other  forms  of  excise  tax  have  been 
upheld,  although  the  statutory  measure  of  the  tax  in¬ 
cluded  securities  constitutionally  immune  from  any  form 
of  direct  taxation.  A  state  inheritance  or  legacy  tax  is 
valid,  although  measured  by  the  value  of  United  States 
bonds  which  are  transmitted.  Plummer  v.  Coler,  178 
U.  S.  115.  See  also  Orr  v.  Gilman,  183  U.  S.  278;  Blodgett 
v.  Silberman,  277  U.  S.  1;  cf.  Greiner  v.  Lewellyn,  258 
U.  S.  384;  Willcuts,  Collector,  v.  Bunn,' ante,  p.  216.  By 
parity  of  reasoning  an  inheritance  tax  may  be  levied  by 
a  state  on  a  bequest  to  the  United  States,  United' States 
v.  Perkins,  163  U.  S.  625,  and  by  the  United  States  on  a 
bequest  to  a  municipality.  Snyder  v.  Bettman,  190  U.  S“. 
249.  Similarly,  state  laws,  taxing  to  stockholders,  at 
full  value,  shares  in  national  banks,  are  upheld,  although 
the  banks  own  tax  exempt  United  States  bonds.  Van 
Allen  v.  Assessors,  3  Wall.  573,  583;  People  v.  Commis¬ 
sioners,  4  Wall.  244,  255 ;  Peoples  National  Bank  of  King¬ 
fisher  v.  Board  of  Equalization,  260  U.  S.  702;  Des  Moines 
National  Bank  v.  Fairweather,  263  U.  S.  103,  112  et  seq. 
A  tax  on  net  income  is  not  a  forbidden  tax  on  exports 
because  it  includes  receipts  from  exports  in  the  computa^- 
tion  of  the  income,  Peck  &  Co.  v.  Lowe,  247  U.  S.  165; 
Barclay  &  Co.  v.  Edwards,  267  U.  S.  442;  nor  is  the 
inclusion  in  a  state  income  tax  of  receipts  from  interstate 
commerce  a  prohibited  burden  on  commerce.  United 
States  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321 ;  Shaffer  v. 
Carter,  252  U.  S.  37,  57 ;  cf.  Interborough  Rapid,  Transit 
Co.  v.  Sohmer,  237  U.  S.  276,  283,  284.  It  has  been  held 
that  a  state  tax  upon  the  franchise  of  ,a  corporation, 
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measured  by  its  receipts  from  transportation,  properly 
apportioned  to  the  business  done  within  the  state,  is 
valid,  although  including  receipts  from  interstate  com¬ 
merce.  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217; 
cf.  Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v. 
Texas,  210  U.  S.  217.  A  state  may  not  tax  tangible 
property  located  beyond  its  boundaries,  Union  Transit 
Co.  v.  Kentucky,  199  U.  S.  194;  but  it  may  measure  a  tax 
on  franchises  of  domestic  corporations  by  corporate  prop¬ 
erty,  even  though  without  the  state.  Kansas  City,  F.  S. 
&  M.  Ry.  Co.  v.  Kansas,  240  U.  S.  227;  Cream  of  Wheat 
Co.  v.  Grand  Forks,  253  U.  S.  325.  So  well  settled  is 
this  last  mentioned  application  of  the  doctrine  that  an 
excise  may  be  measured  by  tax-immune  property,  that  an 
appeal  in  which  such  a  tax  was  assailed  on  the  very 
grounds  urged  here,  was  dismissed  per  curiam  during  the 
present  term.  Nebraska  ex  rel.  Beatrice  Creamery  Co. 
v.  Marsh,  post,  p.  799. 

It  is  said  that  there  is  no  logical  distinction  between  a 
tax  laid  on  a  proper  object  of  taxation,  measured  by  a 
subject  matter  which  is  immune,  and  a  tax  of  like  amount 
imposed  directly  on  the  latter;  but  it  may  be  said  with 
greater  force  that  there  is  a  logical  and  practical  distinc¬ 
tion  between  a  tax  laid  directly  upon  all  of  any  class  of 
government  instrumentalities,  which  the  Constitution 
impliedly  forbids,  and  a  tax  such  as  the  present  which  can 
in  no  case  have  any  incidence,  unless  the  taxpayer  enjoys 
a  privilege  which  is  a  proper  object  of  taxation,  and  which 
would  not  be  open  to  question  if  its  amount  were  arrived 
at  by  any  other  non-discriminatory  method. 

This  Court,  in  drawing  the  line  which  defines  the  limits 
of  the  powers  and  immunities  of  state  and  national  gov¬ 
ernments,  is  not  intent  upon  a  mechanical  application  of 
the  rule  that  government  instrumentalities  are  immune 
from  taxation,  regardless  of  the  consequences  to  the  op- 
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erations  of  government.  The  necessity  for  marking  those 
boundaries  grows  out  of  our  Constitutional  system,  under 
which  both  the  federal  and  the  state  governments  exer¬ 
cise  their  authority  over  one  people  within  the  territorial 
limits  of  the  same  state.  The  purpose  is  the  preservation 
to  each  government,  within  its  own  sphere,  of  the  freedom 
to  carry  on  those  affairs  committed  to  it  by  the  Consti¬ 
tution,  without  undue  interference  by  the  other.  Mc¬ 
Culloch  v.  Maryland,  supra,  p.  405;  The  Collector  v.  Day, 
11  Wall.  113,  125;  Railroad  Co.  v.  Peniston,  18  Wall.  5, 
31 ;  South  Carolina  v.  United  States,  199  U.  S.  437,  461 ; 
Flint  v.  Stone  Tracy  Co.,  supra,  pp.  154,  172;  Metcalf  & 
Eddy  v.  Mitchell,  supra,  pp.  523,  524. 

Having  in  mind  the  end  sought,  we  cannot  say  that  the 
rule  applied  by  this  Court  for  some  seventy  years,  that  a 
non-discriminatory  tax  upon  corporate  franchises  is  valid, 
notwithstanding  the  inclusion  of  tax  exempt  property  or 
income  ip  the  measure  of  it,  has  failed  of  its  purpose,  or 
has  worked  so  badly  as  to  require  a  departure  from  it  now ; 
or  that  the  present  tax,  viewed  in  the  light  of  actualities, 
inlposes  any  such  real  or  direct  burden  on  the  federal 
government  as  to  call  for  the  application  of  a  different 
rule. 

The  decision  of  this  Court  in  Macallen  Co.  v.  Massachu¬ 
setts ,  supra,  upon  which  appellant  relies,  was  not  such  a 
departure.  That  case  did  not  overrule  Flint  v.  Stone 
Tracy  Co.,  supra.  Instead,  the  opinion  rested  the  decision 
on  the  distinguishing  fact  that  the  tax  exempt  securities 
were  included  in  the  measure  of  the  franchise  tax  by  vir¬ 
tue  of  an  amendment  to  the  taxing  statute  which,  it  was 
held,  was  specifically  intended  to  reach  the  income  from 
tax  exempt  national  and  municipal  bonds  which  had  pre¬ 
viously  not  been  included  in  the  measure  of  the  tax.  The 
case  was  thus  brought  within  the  purview  of  Miller  v. 
Milwaukee,  272  U.  S.  713,  in  which  this  Court  had  stated, 
with  respect  to  a  state  tax  on  income,  no  franchise  or 
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privilege  tax  being  involved  [p.  715] :  “  If  the  avowed 
purpose  or  self-evident  operation  of  a  statute  is  to  follow 
th£  bonds  of  the  United  States  and  to  make  up  for  its 
inability  to  reach  them  directly  by  indirectly  achieving 
the  same  result,  the  statute  must  fail  even  if  but  for  its 
purpose  or  special  operation  it  would  be  perfectly  good.” 
But,  as  the  Court  in  that  case  was  careful  to  point  out, 
in  language  later  quoted  with  approval  in  Maeallen  Co.  v, 
Massachusetts,  p.  631,  “A  tax  very  well  may  be  upheld  as 
against  any  casual  effect  it  may  have  upon  the  bonds  of 
the  United  States  when  passed  with  a  different  intent  and 
not  aimed  at  them  ...”  1 

It  cannot  be  said  that  the  present  tax  was  aimgd  at 
copyrights.  Appe)  ant  insists  that  it  is,  for  the  same  rea¬ 
son  as  the  tax  held  invalid  in  Maeallen  Co.  v.  Massachu¬ 
setts,  supra,  in  that  amendments  of  the  taxing  act,  suffi¬ 
ciently  broad  to  include  income  from  tax  immune 
property  in  the  measure  of  the  tax,  were  specifically 
intended  to  accomplish  that  result.  Reference  is  made  to 
the  legislative  history  of  the  statute.  In  People  ex  rel. 
Standard  Oil  Company  v.  Law,  237  N.  Y.  142,  it  was  held 
as  a  matter  of  statutory  construction  that  the  “  entire  net 
income”  specified  by  the  act  then  in  force  was  gross 
income  as  defined  by  the  applicable  provisions  of  the 
federal  income  tax  law,  less  specified  deductions,  and  that 
consequently  income  from  state  and  municipal  bonds  and 
some  federal  bonds  was  not  included  in  the  measure  of  the 
tax.  After  that  decision  subdivision  3  of  §  208  was 
amended,  Laws  N.  Y.  1924,  c.  329,  to  include  in  the  defini¬ 
tion  of  income  “  all  interest  received  from  federal,  state, 
municipal  or  other  bonds  ”;  and  §  209  was  amended,  Laws 
N.  Y.  1927,  c.  479,  so  as  to  include  in  the  measure  of  the 
tax  “  income  from  any  source.” 

But  the  statute,  before  these  amendments,  was  suf¬ 
ficiently  broad  to  include  income  from  copyrights  within 
the  measure  of  the  tax;  and  neither  before  nor  after  the 
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amendments  did  it  make  any  mention  of  copyrights  or 
their  income.  There  is  nothing  to  suggest  that  the  legis¬ 
lature  could  at  any  time  have  had  in  mind  the  addition 
of  income  from  copyrights  to  the  measure  of  the  tax,  or 
that  the  statute  or  the  amendments  were  adopted  “  for 
the  very  purpose  of  subjecting  ”  it  “pro  tanto  to  the  bur¬ 
den  of  the  tax,”  which  was  declared  to  be  the  vice  of  the 
statute  in  Macallen  Co.  v.  Massachusetts,  suipra,  p.  631. 
That-  the  royalties  play  some  part  in  the  measure  of  the 
tax  is  the  result  of  the  application  of  the  general  language 
of  the  statute  to  particular  circumstances  to  which  the 
statute  makes  no  specific  reference.  In  this  respect,  the 
present  statute  differs  in  no  substantial  way  from  that 
upheld  in  Flint  v.  Stone  Tracy  Co.,  supra.  • 

Affirmed. 

Mr.  Justice  Sutherland,  dissenting. 

Mr.  Justice  Van  Devanter,  Mr.  Justice  Butler  and 
myself  entertain  a  different  view. 

The  duty  of  this  court  to  examine  taxing  acts  to  see 
that  the  use  of  federal  tax-exempt  subjects  as  a  measure 
for  taxes  imposed  in  terms  upon  taxable  subjects  is  not  a 
cloak,  under  which  the  former  in  substance  and  effect 
are  taxed,  was  never  more  imperative  than  now,  when, 
by  reason  of  increased  and  increasing  public  expenditures, 
states  and  municipalities  are  driven  to  search  in  everv 
direction  for  additional  sources  of  revenue. 

The  self-evident  operation  of  the  provisions  of  the  New 
York  tax  law  is  to  cause  the  tax  here  in  question  to  fall 
on  an  instrumentality  of  the  United  States.  The  statute 
necessarily  exacts  tribute  from  the  income  derived  from 
that  instrumentality.  The  amount  of  this  tax  is  the 
same,  and  its  effect,  in  every  respect,  is  the  same  as 
though  it  had  been  imposed  upop  the  income  in  precise 
terms.  Were  it  not  for  Flint  v.  Stone  Tracy  Co.,  it  would 
be  difficult  to  suggest  any  reason  for  ignoring  the  rule  so 
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often  laid  down  in  the  earlier  cases,  that  the  validity  of 
the  tax  will  depend  not  on  what  is  named  as  the  subject 
of  thd  tax,  but  on  its  effect.  Macallen  Co.  v.  Massachu¬ 
setts,  279  U.  S.  620,  625-627. 

It  is  true  that  this  court  in  the  Macallen  case  did  not 
overrule  the  Flint  case,  but  it  did  characterize  that  case 
as  “  the  extreme  example  ”  of  the  doctrine  that  a  tax  may 
be  measured  by  income,  although  a  part  of  such  income 
is  derived  from  nontaxable  property.  But  the  Macallen 
case  definitely  determined  that  such  a  tax  must  be  held 
to  be  invalid  if  the  legislative  purpose  to  lay  the  tax  upon 
the  nontaxable  subject  be  “  fairly  inferable  from  a  con¬ 
sideration  of  the  history,  the  surrounding  circumstances, 
or  the  statute  itself  considered  in  all  its  parts.”  In  the 
present-  case,  we  are  of  opinion  that  the  legislative  pur¬ 
pose,  though  not  as  clear  as  it  is  in  respect  of  income 
derived  from  federal  bonds,  is  “  fairly  inferable  ”  in  respect 
of  copyrights.  And,  although  it  may  be  conceded  that  a 
tax  measured  by  income  derived  from  copyrights  does  not 
impose  a  burden  upon  the  exercise  of  a  vital  power  of 
the  federal  government,  as  it  would  in  the  case  of  federal 
bonds,  it  is,  nevertheless,  a  tax  falling  upon  income  which 
is  exempt  in  virtue  of  an  implied  prohibition  of  the  federal 
Constitution.  Long  v.  Rockwood,  277  U.  S.  142. 

A  former  act  of  the  state  had  been  held  not  to  reach 
certain  federal  bonds  {People  ex  rel.  Standard  Oil  Co.  v. 
Law,  237  N.  Y.  142,  149),  and  that  act  was  amended  so 
as  to  include  “all  interest  received  from  federal,  state, 
municipal  or  other  bonds.”  The  amendment  by  definite 
words  thus  clearly  manifests  the  legislative  purpose  to 
include  in  the  measure  of  the  tax,  income  derived  from 
federal  bonds  of  every  description,  and  thereby  to  dis¬ 
regard  the  exemption  of  federal  instrumentalities  from 
state  taxation.  So  far  then  as  federal  bonds  are  con¬ 
cerned  the  case  falls  precisely  within  the  test  laid  down 
in  the  Macallen  case,  and  substantially  within  the  facts 
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of  that  case.  The  legislature,  however,  was  not  content 
with  this,  but  later  amended  the  taxing  act  so  as  to  in¬ 
clude  in  the  measure  of  the  tax  “income  from  any 
source.”  The  history  of  these  amendments,  successively 
broadening  the  terms  of  the  statute,  fairly  justifies  the 
inference  that  the  aim  of  the  legislature  was  to  reach 
income  from  every  source,  including  that  derived  from 
all  varieties  of  non  taxable  subjects,  and,  therefore,  neces¬ 
sarily  including  copyrights  and  patents.  That  aim  the 
state  cannot  make  effective  consistently  with  constitu¬ 
tional  principles  long  respected  and  vital  to  the  preserva¬ 
tion  of  Our  dual  system  of  government. 

What  was  said  by  this  court  in  Home  Savings  Bank  v. 
Des  Moines,  205  U.  S.  503,  is  peculiarly  apposite.  In 
that  case  a  statute  of  Iowa  provided  that  “Shares  of  stock 
of  state  and  savings  banks  and  loan  and  trust  companies 
shall  be  assessed  to  such  banks  and  loan  and  trust  com¬ 
panies  and  not  to  individual  stockholders.”  The  statute 
was  assailed  on  the  ground  that  the  tax,  though  in  form 
upon  shares  of  stock,  was  in  fact  upon  the  property  of 
the  banks,  etc.,  and  invalid  because  the  value  of  United 
States  bonds  which  they  owned  was  included  in  the 
valuation  of  the  property  assessed  to  them.  The  court, 
looking  through  the  words  of  the  act  to  its  purpose  and 
effect,  sustained  the  contention  of  the  banks.  In  deciding 
the  question  the  court  said  (p.  509) : 

“  It  is  conceded  and  cannot  be  disputed  that  these  secur¬ 
ities  are  beyond  the  taxing  power  of  the  State,  and  the 
only  question,  therefore,  is  whether  in  point  of  fact  the 
State  has  taxed'  them.  The  first  step  useful  in  the  solution 
of  this  question  is  to  ascertain  with  precision  the  nature 
of  the  tax  in  controversy,  and  upon  what  property  it  was 
levied,  and  that  step  must  be  taken  by  an  examination 
of  the  taxing  law  as  interpreted  by  the  Supreme  Court 
of  the  State.  A  superficial  reading  of  the  law  would  lead 


EDUCATIONAL  FILMS  CORP.  v.  WARD.  397 

379  Sutherland,  Van  Devanter  and  Butler,  JJ.,  dissenting. 

to  the  conclusion  that  the  tax  authorized  by  it  is  a  tax 
upon  the  shares  of  stock.  The  assessment  is  expressed  to 
be  upon  ‘  shares  of  stock  of  state  and  savings  banks  and 
loan  and  trust  companies.’  But  the  true  interpretation  of 
the  law  cannot  rest  upon  a  single  phrase  in  it:  All  its 
parts  must  be  considered  in  the  manner  pursued  by  this 
court  in  New  Orleans  v.  Houston,  119  U.  S.  265,  278,  and 
Home  Insurance  Co.  v.  New  York,  134  U.  S.  594,  with  the 
view  of  determining  the  end  accomplished  by  the  taxation, 
and  its  actual  and  substantial  purpose  and  effect. .  We 
must  inquire  whether  the  law  really  imposes  a  tax  upon 
the  shares  of  stock  as  the  property  of  their  owners,  or 
merely  adopts  the  value  of  those  shares  as  the  measure 
of  valuation  of  the  property  of  the  corporation,  and  by 
that  standard  taxes  that  property  itself.” 

And  at  page  521 : 

“  If  by  the  simple  device  of  adopting  the  value  of  cor¬ 
poration  shares  as  the  measure  of  the  taxation  of  the 
property  of  the  corporation  that  property  loses  the 
immunities  which  the  supreme  law  gives  to  it,  then 
national  securities  may  easily  be  taxed,  whenever  they 
are  owned  by  a  corporation,  and  the  national  credit  has 
no  defense  against  a  serious  wound.” 

That  the  principle,  “  an  act  may  become  unlawful  when 
done  to  accomplish  an  unlawful  end,”  applies  to  statutes 
imposing  taxes  is  well  established.  Federal  Land  Bank  v. 
Crosland,  261  U.  S.  374,  378. 

•  But  wholly  apart  from  extrinsic  circumstances  the 
statute  itself  in  terms  seems  clearly  to  impose  an  income 
tax.  The  tax  is  not  one  upon  the  privilege  of  doing 
business,  but  it  is  an  annual  tax  for  the  privilege  of  doing 
business,  to  be  computed  upon  the  basis  of  the  net  income 
for  the  year  next  preceding.  The  highest  court  of  the 
state,  in  People  ex  rel.  Alpha  P.  C.  Co.  v.  Knapp,  230  N.  Y. 
48,  57,  so  held  in  an  opinion  by  Judge  Cardozo,  from  the 
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reasoning  of  which  it  is  hard  to  escape.  After  citing  and 
discussing  pertinent  decisions  of  this  court,  he  concludes: 

“  Tested  by  these  precedents,  the  tax  imposed  upon 
this  franchise  must  be  held  in  practical  operation  to  be 
a  tax  upon  the  income.  Such,  indeed,  it  would  be  in 
form  as  well  as  in  substance,  if  the  legislature  had  not 
stated  (sec.  209)  that  the  privilege  of  doing  business  ’ 
was  the  consideration  for  the  payment.  Nothing  but 
that  recital  stands  between  the  statute  and  conceded 
invalidity.  How  the  legislature  itself  looked  upon  the 
substance  of  the  burden  is  indicated  by  other  provisions 
of  the  same  and  later  statutes.  The  tax  is  to  be  in  lieu 
of  all  other  taxes  on  personal  property  or  capital  stock 
(Tax  Law,  sec.  219-J).  It  is  to  be  in  lieu  of  all  other 
taxes  upon  income  (sec.  350,  subd.  7).  There  surely  was 
no  intention  that  all  mercantile  and  manufacturing  cor¬ 
porations,  foreign  and  domestic,  should  in  very  truth  be 
exempt  from  taxes  upon  property  so  fundamental  in  im¬ 
portance  as  capital  and  the  fruits  of  capital.  The  reason 
for  the  apparent  exemption  was  that,  under  the  form  of 
a  tax  upon  the  franchise,  the  property  of  such  corpora¬ 
tions  had  already  been  subjected  to  its  share  of  public 
burdens. 

“I  think,  therefore,  that  in  substance,  though. not  in 
form,  in  tendency,  though  not  in  name,  this  tax  is  equiva¬ 
lent  to  a  tax  upon  relator’s  income.” 

There  is  nothing  in  the  later  case  of  People  ex  rel.  Bass, 
Ratcliff  &  Gretton  v.  Tax  Commission,  232  N.  Y.  42,  which, 
in  our  opinion,  challenges  Judge  Cardozo’s  cogent  view. 
That  case  involved  the  question  whether  income  which 
arose  in  part  from  property  outside  the  State  of  New  York 
could  be  constitutionally  included  in  the  basis  for  comput¬ 
ing  the  tax.  The  court  held  it  could,  being  “  based  on  a 
comparison  of  the  total  assets  with  the  assets  in  New 
York.”  The  court  quoted  what  Judge  Cardozo  had  said 
in  the  preceding  case,  that  "  ‘  the  tax  imposed  upon  this 
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franchise  must  be  held  in  practical  operation  to  be  a  tax 
upon  the  income  .  .  .  This  tax  is  equivalent  to  a 
tax  upon  relator’s  income  ’  ” ;  and  then  added,  “  it  is  pri¬ 
marily  a  tax  levied  for  the  privilege  of  doing  business  in 
the  state.”  This  amounts  to  nothing  more  than  a  repe¬ 
tition  in  brief  of  what  Judge  Cardozo,  more  at  length, 
already  had  said,  namely,  that  in  practical  operation  the 
tax  is  one  upon  income  jor  the  privilege  of  doing  business; 
and  it  leaves  the  conclusion  set  forth  in  the  quota¬ 
tion  we  have  made  from  the  Knapp  case  wholly  without 
modification. 

These  views,  we  submit,  require  a  reversal  of  the  judg¬ 
ment  below. 


INTERNATIONAL  PAPER  COMPANY  v.  UNITED 

STATES. 

CERTIORAKI  TO  THE  COURT  OF  CLAIMS. 

No.  37.  Argued  January  7,  1931. — Decided  January  19,  1931. 

1.  Section  120  of  the  National  Defense  Act  of  1916,  which  empowered 
the  President,  in  time  of  war,  to  place  obligatory  orders  with  cor¬ 
porations  for  any  product  or  material  required,  of  the  kind  usually 
produced  by  them,  was  sufficient  authority  for  taking  the  right 
held  by  a  lessee  to  make  use  of  part  of  the  water  in  a  power 
canal,  such  taking  being  accomplished  by  requisitioning  from  the 
power  company  owning  the  canal  all  the  electrical  power  capable 
of  being  produced  by  the  use  of  all  waters  capable  of  being 
diverted  through  its  intake  for  its  plants  and  machinery  connected 
therewith.  P.  406. 

2.  A  requisition  by  the  Government  upon  a  power  company  for  the 
production  of  all  the  electrical  power  capable  of  being  produced 
through  the  full  use  of  the  waters  of  its  intake  canal,  including 
the  use  to  which  a  lessee  of  the  company  was  entitled  under  rights 
which  by  state  law  were  a  corporeal  hereditament  and  real  estate, 
held  a  taking  for  public  use  of  the  water  rights  of  such  lessee,  and 
that  the  latter  is  entitled  to  compensation  therefor,  notwithstand¬ 
ing  that,  by  an  agreement  made  between  the  Government  and 
the  power  company  at  the  time  of  the  requisition,  the  Government 
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waived  delivery  of  the  power  on  condition  that  it  be  distributed 
to  certain  designated  private  companies  (of  which  the  lessee  was 
not  one)  for  war  uses,  and  the  company  waived  all  right  to  com¬ 
pensation  if  permitted  to  carry  on  its  business  and  to  sell  its  power 
consistently  with  the  exigencies  of  the  national  security  and 
defense.  Omnia  Commercial  Co.  v.  United  States,  261  U.  S.  502, 
distinguished.  P.  407. 

3.  Secretary  of  War,  in  making  war-time  requisition  of  electrical 
power  generated  by  diversion  of  water  from  Niagara  River,  held 
not  to  have  acted  pursuant  to  powers  in  respect  of  navigation 
or  under  treaty,  but  to  have  exercised  power  of  eminent  domain. 
P.  407. 

68  Ct.  Cls.  414,  reversed. 

Certiorari,  281  U.  S.  710,  to  review  a  judgment  of  the 
Court  of  Claims  in  favor  of  the  United  States  in  a  suit 
against  it  to  recover  compensation  for  property  rights  in 
water  alleged  to  have  been  taken  for  war  purposes. 

Mr.  John  W.  Davis,  with  whom  Messrs.  William  C. 
Cannon,  Montgomery  B.  Angell,  and  Porter  R.  Chandler 
were  on  the  brief,  for  petitioner. 

The  water  rights  of  the  petitioner  were  without  doubt 
taken,  and  intentionally  taken,  during  the  ten  months 
period  in  which  the  requisition  order  remained  in  effect. 
These  water  rights  were  of  such  a  character  that  they 
constituted  private  property  within  the  meaning  of  the 
Fifth  Amendment,  for  which,  if  taken,  compensation 
must  be  paid.  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166- 
United  States  v.  Lynah,  188  U.  S.  445;  I  United  States  v. 
Welch,  217  U.  S.  333;  United  States  v.  Wayne  County, 
252  U.  S.  574;  Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312;  North  American  Transp.  Co.  v 
United  States,  253  U.  S.  330;  James  v.  Campbell,  104 
U.  S.  356;  Central  Trust  Co.  v.  Hennen  90  Fed  593" 
Williams  v.  1  United  States,  104  Fed.  50.  See  especially 
Duckett  &  Co.  v.  United  States,  266  U.  S.  149.  Omnia 
Commercial  Co.  v.  United  States,  261  U  S  509 
distinguished.  *  1 
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The  taking  was  not  accompanied  by  any  revocation 
of  the  federal  license,  and  the  express  promise  to  pay  just 
compensation  negatives  any  taking  under  a  claim  of  right. 

The  Power  Company’s  waiver  of  compensation  cannot 
operate  to  deprive  the  petitioner  of  its  rights  to  compen¬ 
sation  in  respect  of  its  own  property. 

Neither  the  treaty  with  Great  Britain  nor  the  Federal 
Water  Power  Act  has  the  effect  of  transferring  proprietary 
rights  under  the  laws  of  the  State  of  New  York  to  the 
Federal  Government. 

The  taking  of  petitioner’s  water  rights  was  pursuant 
to  statute,  and  was  not  the  mere  private  or  tortious  act 
of  the  Secretary  of  War.  The  extent  of  a  statutory 
authorization  is  not  to  be  narrowly  or  unnecessarily  re¬ 
stricted,  where  the  circumstances  warrant  giving  to  the 
words  used  a  wider  scope,  in  order  fully  to  carry  out  the 
purpose  of  the  legislation.  This  is  particularly  true  of 
a'  war-time  authorization  granted  to  the  President  as 
commander-in-chief  of  the  armed  forces,  6r  to  an  agency 
of  the  Government  acting  in  the  interests  of  the  national 
defense.  Manufacturers’  Land  &  Imp.  Co.  v.  Emergency 
Fleet  Corp.,  264  U.  S.  250,  255.  Cf.  Maresca  v.  United 
States,  277  Fed.  727,  735,  certiorari  denied  253  U.  S.  498. 

If  there  was  any  defect  in  authority  under  the  National 
Defense  Act,  there  was,  we  believe,  ample  authority  for 
the  taking  under  the  Urgent  Deficiency  Appropriation 
Act  of  April  17,  1917,  c.  3,  40  Stat.  28.  Urgent  Deficiency 
Act  of  December  15,  1917,  c.  3,  40  Stat.  429. 

When  the  requisition  order  was  made,  the  Government 
had  full  knowledge  of  petitioner’s  rights — had,  in  fact, 
taken  some  pains  to  inquire  as  to  the  extent  of  those 
rights — and  specifically  intended  to  appropriate  peti¬ 
tioner’s  property.  The  requisition  order  was  a  peremp¬ 
tory  command, — an  act  of  sovereignty  and  not  an  offer 
to  negotiate.  Liggett  <fe  Myers  v.  United  States,  274  U.  S. 
215,  220.  By  its  terms,  the  Secretary  of  War  undertook 
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to  make  the  requisition  in  the  name  of  the  President 
“  and  by  reason  of  the  exigencies  of  the  national  security 
and  defense;.” 

The  Government  attempts  to  argue  that  petitioner’s 
only  remedy  is  an  action  sounding  in  toit  against  the 
Power  Company.  Such  an  action  would  be  met  at  the 
threshold  with  the  answer  that  the  shut-off  of  petitioner’s 
water  was  not  effected  by  the  Power  Company,  but  by  the 
United  States  Government,  acting  pursuant  to  statutory 
authority. 

The  taking  of  petitioner’s  water  was  not  a  mere  “  regu¬ 
lation”  but  wa§  a  substantial  deprivation  of  property, 
for  which  compensation  must  be  paid. 

Petitioner  is  entitled  to  interest  as  a  part  of  the  just 
compensation  guaranteed  to  it  by  the  Constitution. 

Mr.  Claude  R.  Branch  argued  the  cause  and  Solicitor 
General  Thacher,  Assistant  Attorney  General  Rugg,  and 
Messrs.  Erwin  N.  Griswold  and  H.  Brian  Holland  filed  a 
brief,  for  the  United  States. 

It  does  not  appear  that  the  alleged  taking  of  petitioner’s 
water  rights  was,  expressly  or  by  necessary  implication, 
authorized  by  legislative  enactment,  and  in  the  absence  of 
such  authorization,  petitioner  is  without  recourse  against 
the  United  States. 

Several  statutes,  such  as  the  National  Defense  Act,  gave 
the  President  broad  powers  with  respect  to  the  appropri¬ 
ation  of  manufactured  articles  in  time  of  war.  It  was 
doubtless  under  these  that  the  Secretary  of  War  assumed, 
in  behalf  of  the  President,  to  requisition  the  output  of 
the  power  plant.  But  the  grant  of  authority  merely  to 
requisition  the  product  of  a  power  plant  does  not  author¬ 
ize  the  taking  of  water  power  from  a  third  party  in  order 
to  increase  the  productive  capacity  of  the  plant. 

It  does  not  appear  that  the  President  or  the  Secretary 
of  War  was  entitled  to  requisition  anything  other  than 
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electric  power  which  the  Power  Company  could  produce 
by  means  of  facilities  and  materials  over  which  it  had 
control.  Duckett  &  Co.  T.  United  States,  266  U.  S.  149, 
distinguished. 

The  res  which  was  taken  was  “  the  total  quantity 
and  output  of  the  electrical  power,”  and  not  the  use  of 
waters  diverted  or  capable  of  being  diverted  through  the 
canal.  The  Government  did  not  want  water  power,  and 
did  not  take  it.  It  did  intend  that  use  should  be  made 
by  the  Power  Company  of  water  theretofore  used  by  the 
Paper  Company.  But  it  does  not  follow  from  this  that 
the  Government  intended  to  expropriate  the  water.  The 
petitioner  was  advised  of  the  contents  of  the  requisition 
order,  but  it  was  not  directed  or  requested  to  relinquish 
its  water  rights  either  to  the  United  States  or  to  the 
Power  Company.  Thus  there  was  no  physical  taking  by 
the  United  States  of  any  property  belonging  to  the  Paper 
Company,  and  the  case  is  distinguishable  from  Duckett 
&  Co.  v.  United  States,  supra. 

The  execution  of  the  waiver  precludes  the  idea  of  there 
having  been  any  appropriation  by  the  United  States  even 
of  the  power  produced  by  the  Power  Company.  Ulti¬ 
mately  the  Government  took  nothing,  and  assumed  only 
to  regulate  the  selection  of  the  Power  Company’s  sale  of 
its  product  to  essential  industries.  If,  as  petitioner  argues, 
electrical  power  is  the  alter  ego  of  water  power,  then  since 
the  Government  did  not  take  electricity  it  did  ’not  take 
water. 

There  can  be  no  recovery  under  the  Fifth  Amendment 
unless  property  is  actually  taken  and  used  by  the  sovereign 
for  a  public  purpose,  Legal  Tender  Cases,  12  Wall.  457; 
Transportation  Co.  v.  Chicago,  99  U.  S.  635;  Gibson  v. 
United  States,  166  U.  S.  269;  Scranton  v.  Wheeler,  179 
U.  S.  141 ;  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S. 
287;  Hamilton  v.  Kentucky  Distilleries,  251  U.  S.  146. 

The  jurisdiction  of  the  Court  of  Claims  to  enter  judg¬ 
ment  on  a  claim  founded  on  expropriation  of  property 
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must  rest  on  the  receipt  of  a  consideration  moving  to  the 
United  States.  Bothwell  v.  United  States /  254  U.  S.  231; 
Interocean  Oil  Co.  v.  United  States,  270  U.  S.  65,  69. 

This  case,  although  not  necessarily  controlled  by  Omnia 
Commercial  Co.  v.  United  States ,  261  U.  S.  502,  is  more 
closely  comparable  to  it  than  to  the  Duckett  case. 

The  interference  with  petitioner’s  property  was,  at 
most,  a  result  of  the  exercise  of  the  power  of  the  United 
States  to  regulate  industry  and  the  use  of  natural  re¬ 
sources  in  time  of  war,  for  which  no  compensation  is  pay¬ 
able.  Morrisdale  Coal  Co.  v.  United  States,  259  U.  S. 
188;  Pine  Hill  Coal  Co.,  Inc.  v.  United  StateSj  259  U.  S. 
191;  Atwater  &  Co.  v.  United  States,  275  U.  S.  188. 

This  Court  has  repeatedly  held  that  the  sovereign  may, 
in  the  exercise  of  governmental  powers,  promulgate  regu¬ 
lations  and  impose  restrictions  amounting  in  substance  to 
a  deprivation  or  even  complete  destruction  of  property 
'  rights.  Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467; 
United  States  v.  Delaware  &  H.  Co.,  213  U.  S.  366;  Morris 
v.  Duby,  224  U.  S.  135;  Tagg  Bros.  v.  United  States,  280 
U.  S.  420. 

If  the  petitioner  is  entitled  to  recover  for  the  taking,  it 

is  not  entitled  to  interest. 

>  ...  .  •'  • 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  by  the  petitioner  to  recover  com¬ 
pensation  for  property  rights  in  water  of  the  Niagara 
River  alleged  to  have  been  taken  by  the  United  States 
for  war  purposes.  The  Niagara  Falls  Power  Company 
by  private  grant  to  it,  Letters  Patent  from  the  State  of 
New  York  and  acts  of  the  Legislature  of  that  State  was 
the  owner  so  far  as  the  law  of  New  York  could  make  it  J 
owner  of  land  and  water  rights  on  the  American  side  of 
the  River  above  the  Falls.  Included  in  them  was  a  power 
canal  through  which  the  Power  Company  was  authorized 
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to  divert  10,000  cubic  feet  per  second,  at  the  time  of  the 
alleged  taking.  From  this  canal  the  petitioner,  the  Inter¬ 
national  Paper  Company,  was  entitled,  by  conveyance 
and  lease,  to  draw  and  was  drawing  730  cubic  feet  per 
second, — a  right  that  by  the  law  of  New  York  was  a  cor¬ 
poreal  hereditament  and  real  estate. 

On  December  2g,  1917,  the  Secretary  of  War  wrote  to 
the  Power  Company  that  “  The  President  of  the  United 
States  by  virtue  of  and  pursuant  to  the  authority  vested 
in  him,  and  by  reason  of  the  exigencies  of  the  national 
security  and  defence,  hereby  places  an  order  with  you 
for  and  hereby  requisitions  the  total  quantity  and  output 
of  the  electrical  power  which  is  capable  of  being  produced 
and/or  delivered  by  you  through  the  use'  of  all  waters 
diverted  or  capable  of  being  diverted  through  your  intake 
canal  and/or  your  plants  and  machinery  connected  there¬ 
with.”  Immediate  and  continuous  delivery  of  such  power 
Was  directed  and  it  was  added  “  You  will  be  paid  fair  and 
just  compensation  for  power  delivered  hereunder.”  At 
the  same  time  an  agreement  was  made  by  the  Secretary 
of  War  and  the  Power  Company,  (reciting  that  the  Presi¬ 
dent  has  requisitioned  the  power  as  above,)  to  the  effect 
that  the  Secretary  of  War  “  acting  for  and  in  behalf  of  the 
United  States  ”  until  further  notice  waives  delivery  of  the 
power  to  the  United  States  on  the  express  condition  that 
the  Power  Company  shall  distribute  such  power  as  pro¬ 
vided  in  a  schedule  naming  companies  and  amounts  but 
not  naming  the  petitioner,  and  on  the  other  side  the 
Power  Company  waives  all  right  of  compensation  by  rea¬ 
son  of  said  requisition  if  permitted  to  carry  on  its  business 
and  to  sell  consistently  with  the  exigencies  of  the  national 
security  and  defence.  On  December  29,  the  representative 
of  the  Secretary  of  War  wrote  to  the  secretary  of  the 
Power  Company  “  Please  note  that  the  requisition  order 
covers  also  all  of  the  water  capable  of  being  diverted 
through  your  intake  canal.  .  .  .  This  is  intended  to  cut 
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off  the  water  being  taken  by  the  International  Paper  Com¬ 
pany  and  thereby  increase  your  productive-  capacity,”  and 
on  December  31  telegraphed  to  the  counsel  of  the  peti¬ 
tioner  “  Power  Company  has  been  directed  to  take  water 
hitherto  used  by  International  Paper  Co.”  The  petitioner 
had  been  notified  of  what  was  to  happen  but  was  allowed 
time  to  run  out  its  stock  on  hand.  On  February  7,  1918, 
its  use  of  the  water  ceased  and  was  not  resumed  until 
midnight  November  30, 1918,  when  the  order  of  December 
28  was  abrogated.  The  Court  of  Claims  found  that  the 
shutting  off  of  the  water  from  the  petitioner’s  mill  cost  it 
$304,685.36,  direct  overhead  expense,  but  gave  judgment 
that  the  petition  be  dismissed. 

The  Government  has  urged  different  defenses  with 
varying  energy  at  different  stages  of  the  case.  The  latest 
to  be  pressed  is  that  it  does  not  appear  that  the  action  of 
the  Secretary  was  authorized  by  Congress.  We  shall  give 
scant  consideration  to  such  a  repudiation  of  responsibility. 
The  Secretary  of  War  in  the  name  of  the  President,  with 
the  power  of  the  country  behind  him,  in  critical  time  of 
war,  requisitioned  what  was  needed  and  got  it.  Nobody 
doubts,  we  presume,  that  if  any  technical  defect  of 
authority  had  been  pointed  out  it  would  have  been 
remedied  at  once.  The  Government  exercised  its  power 
in  the  interest  of  the  country  in  an  important  matter, 
without  difficulty,  so  far  as  appears,  until  the  time  comes 
to  pay  for  what  it  has  had.  The  doubt  is  rather  late. 
We  shall  accept  as  sufficient  answer  the  reference  of  the 
petitioner  to  the  National  Defense  Act  of  June  3  1916  c 
134,  §  120,  39  Stat.  166,  213;  U.  S.  Code,  Title  50,  §  80,’ 
giving  the  President  in  time  of  war  power  to  place  an 
obligatory  order  with  any  corporation  for  such  product 
as  may  be  required,  which  is  of  the  kind  usually  produced 
by  such  corporation. 
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Then  it  is  said  that  there  was  no  taking,  but  merely 
a  making  of  arrangements  by  contract.  But  all  the 
agreements  were  on  the  footing  that  the  Government  had 
made  a  requisition  that  the  other  party  was  bound  to 
obey.  Liggett  &  Myers  Tobacco  Co.  v.  United  States, 
274  U.  S.  215,  220.  It  is  said  that  the  Power  Company 
and  the  petitioner  could  withdraw  water  from  the  River 
only  by  license  from  the  United  States,  under  the  Act  of 
June  29,  1906,  c.  3621,  34  Stat.  626,  and  that  the  license 
was  revoked  by  what  was  done?  But  the  Secretary  of 
War  did  not  attempt  to  pervert  the  powers  given  to  him 
in  the  interest  of  navigation  and  international  duties  to 
such  an  end.  He  proceeded  on  the  footing  of  a  full 
recognition  of  the  Power  Company’s  rights  and  of  the 
Government’s  duty  to  pay  for  the  taking  that  he  pur¬ 
ported  to  accomplish.  There  is  no  room  for  quibbling 
distinctions  between  the  taking  of  power  and  the  taking 
of  water  rights.  The  petitioner’s  right  was  to  the  use 
of  the  water;  and  when  all  the  water  that  it  used  was 
withdrawn  from  the  petitioner’s  mill  and  turned  else¬ 
where  by  government  requisition  for  the  production  of 
power  it  is  hard  to  see  what  more  the  Government  could 
do  to  take  the  use.  It  is  true  that  the  petitioner  did  not 
come  within  the  scope  of  the  Government’s  written  prom¬ 
ise  to  pay.  But  the  Government  purported  to  be  using 
its  power  of  eminent  domain  to  acquire  rights  that  did 
not  belong  to  if  and  for  which  it  was  bound  by  the  Con¬ 
stitution  to  pay.  It  promised  to  pay  for  all  the  power 
that  the  canal  could  generate.  If  it  failed  to  realize  that 
the  petitioner  had  a  right  to  a  part  of  the  power,  its  clear 
general  purpose  and  undertaking  was  to  pay  for  the 
rights  that  it  took,  when  it  took  the  power.  Phelps  v. 
United  States,  274  U.  S.  341,  343.  Campbell  v.  United 
States,  266  U.  S.  368,  370,  371.  United  States  v.  Great 
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Falls  Manufacturing  Co.,  112  U.  S.  645,  656.  Of  course 
it  does  not  matter  that  by  a  subordinate  arrangement  it 
directed  the  use  of.  the  power  to  companies  that  would 
fulfil  its  purposes  rather  than  to  machinery  of  its  own. 
That  arrangement  it  was  able  to  make  only  because  it 
took  the  power. 

We  perceive  no  difficulty  arising  from  the  case  of  Omnia 
Commercial  Co.  v.  United  States,  261  U.  S.  502.  There 
the  taking  of  the  whole  product  of  a  company  went  no 
further  than  to  make  it  practically  impossible  for  that 
company  to  keep  a  collateral  contract  to  deliver  a  cer¬ 
tain  amount  of  steel  to  the  appellant.  But  here  the 
Government  took  the  property  that  the  petitioner  owned 
as  fully  as  the  Power  Company  owned  the  residue  of  the 
water  power  in  the  canal.  Our  conclusion  upon  the 
whole  matter  is  that  the  Government  intended  to  take 
and  did  take  the  use  of  all  the  water  power  in  the  canal* 
that  it  relied  upon  and  exercised  its  ppwer  of  eminent 
domain  to  that  end;  that,  purporting  to  act  under  that 
power  and  no  other,  it  promised  to  pay  the  owners  of 
that  power,  and  that  it  did  not  make  the  taking  any  less 
a  ta  mg  for  public  use  by  its  logically  subsequent  direc¬ 
tion  that  the  power  should  be  delivered  to  private  com¬ 
panies  for  work  deemed  more  useful  than  the  manufac- 
ture  of  paper  for  the  exigencies  of  the  national  security 

C^  aTT  tQ  •  Vern9^oodberry  Cotton  Duck 
Co.  v.  Alabama  Interstate  Power  Co.,  240  U  S  30 

Judgment  reversed. 

Mr  Justice  McReynolds,  Mr.  Justice  Stone  and 

+i/r^ICE  ^.ERTS  are  of  option  that  the  judgment 
of  the  Court  of  Claims  should  be  affirmed.  J  ^  * 
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GRAHAM  and  FOSTER,  CO-PARTNERS,  v.  GOOD¬ 
CELL,  FORMER  COLLECTOR  OF  INTERNAL 
REVENUE. 

NO.  36.  CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR 

THE  NINTH  CIRCUIT. 

EASTERN  EQUITIES  CORPORATION  (formerly 
AMERICAN  GLUE  COMPANY)  v.  UNITED 
STATES. 

NO.  519.  CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR 
THE  FIRST  CIRCUIT. 

DANIEL  REEVES,  INCORPORATED,  v.  ANDER¬ 
SON,  INDIVIDUALLY  AND  AS  COLLECTOR  OF 
INTERNAL  REVENUE. 

JENNINGS,  EXECUTRIX,  v.  SAME. 

NOS.  463  AND  529.  CERTIORARI  TO  THE  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  SECOND  CIRCUIT. 

WRIGHT  &  TAYLOR,  INCORPORATED,  v.  LUCAS, 
COLLECTOR  OF  INTERNAL  REVENUE. 

NO.  565.  CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  SIXTH  CIRCUIT. 

OAK  WORSTED  MILLS  v.  UNITED  STATES. 

1 

TAFT  WOOLEN  COMPANY  v.  SAME. 

SECOND  NATIONAL  BANK  OF  SAGINAW, 
TRUSTEE,  v.  SAME. 

BOSTON  PRESSED  METAL  COMPANY  v.  SAME. 

NOS.  104,  105,  323,  AND  337.  CERTIORARI  TO  THE  COURT  OF 

CLAIMS. 

Argued  December  8,  9,  10,  11,  1930. — Decided  January  26,  1931. 

1.  Section  607  of  the  Revenue  Act  of  1928  provides  that  a  tax  as¬ 
sessed  or  paid  after  the  expiration  of  the  period  of  limitation 
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applicable  thereto  shall  be  considered  an  “  overpayment  ”  and 
shall  be  credited  or  refunded  to  the  taxpayer,  if  claim  therefor 
is  duly  filed.  Section  611  enacts  a  qualification  by  providing  that 
in  stated  circumstances  the  payment  of  the  tax  shall  not  be  con¬ 
sidered  an  overpayment  under  the  provisions  of  §  607.  These 
circumstances  are  (a)  an  assessment  of  the  tax  within  the  time 
applicable  thereto  and  before  June  2,  1924,  (6)  the  filing  of  a 
claim  in  abatement,  (c)  the  stay  of  the  collection  of  any  part 
of  the  tax,  and  ( d )  the  payment  of  such  part  of  the  tax  before, 
or  within  one  year  after,  the  enactment  of  the  Act  of  1928.  This 
legislation  was  occasioned  by  the  fact  that  applications  to  abate 
assessments,  and  the  Treasury  Department’s  mistaken  view  that 
the  time  limit  on  collection  did  not  apply  to  collection  by  dis¬ 
traint,  had  led  in  many  cases  to  delays  of  collection  beyond  the 
statutory  period,  and  it  was  the  general  purpose  of  Congress  that 
large  amounts  so  collected,  in  the  circumstances  described  in 
§  611,  should  not  be  refunded.  Held: 

(1)  Section  611  'applies  retroactively  to  claims  for  refunds  filed 
before  the  enactment  of  the  statute.  P.  418. 

(2)  Section  611  applies  to  involuntary,  as  well  as  to  voluntary, 
payments  by  taxpayers.  P.  420. 

(3)  The  “stay”  of  collection  contemplated  by  §  611  includes 
a  postponement  not  required  by  statute  or  judicial  order  but 
voluntary  on  the  part  of  the  Treasury.  P.  421. 

(4)  The  fact  that  a  claim  in  abatement  was  rejected  before 
the  period  of  limitation  on  collection  had  expired,  did  not  remove 
the  case  from  the  purview  of  §  611.  P.  422. 

(5)  Sections  607  and  611  do  not  relate  solely  to  administrative 
action,  and  the  latter  section  prevents  refunds,  in  the  circum¬ 
stances  therein  stated,  whether  the  claim  therefor  be  asserted 
before  the  Department  or  in  the  courts.  P.  423. 

(6)  Section  611  cannot  be  construed  as  inapplicable  to  a  tax 
payment  merely  because  a  suit  to  recover  it  was  pending  when 
the  statute  was  enacted.  There  is  no  distinction  in  this  respect 
between  suits  pending  against  the  Collector  and  those  pending 
against  the  United  States.  P.  424. 

(7)  This  section  applies  where  the  tax  was  paid  by  crediting 
an  overpayment  for  another  taxable  year.  P.  424. 

(8)  The  general  rule  that  it  is  inconsistent  with  due  process 
to  take  away  by  statute,  from  a  private  party,  a  right  to  recover 
an  amount  due  when  the  statute  is  passed,  does  not  apply  to  the 
cases  covered  by  §  611.  P.  426. 
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(9)  Where  a  private  right  to  recover  money  from  the  Govern¬ 
ment  is  without  substantial  equity  and  arose  out  of  a  mistake  of 
government  officers  in  administering  the  law,  a  statute  curing  the 
defect  of  administration,  and  thereby  destroying  the  cause  of 
action,  is  not  unconstitutional.  P.  427. 

(10)  Section  611  is  not  arbitrary  or  capricious  in  its  classifica¬ 
tion.  P.  431. 

(11)  The  section  precludes  recovery  of  interest  as  well  as 
principal.  P.  432. 

2.  Section  3220,  Rev.  Stats.,  which  authorized  the  Commissioner 
of  Internal  Revenue  to  remit  and  refund  taxes  erroneously  or 
illegally  assessed  or  collected,  etc.,  having  been  amended  by  the 
Revenue  Act  of  1926  so  as  to  except  cases  provided  for  by  parts 
of  that  Act  which  placed  limitations  on  credits  and  refunds,,  was 
amended  by  the  Revenue  Act  of  1928,  §  619  (b),  by  striking  out 
this  exception  and  inserting  in  lieu  thereof  “except  as  otherwise 
provided  by  law  in  the  case  of  income,  war-profits,  estate  and 
gift  taxes.”  Another  Act  (May  29,  1928,  c.  901,  45  Stat.  883), 
amending  §  3220,  Rev.  Stats.,  and  omitting -this  exception,  was 
approved  on  the  same  day  as  the  Revenue  Act  of  1928.  Held. 

(1)  That  .there  was  no  repeal  by  implication  of  §  611  of  the 
Revenue  Act  of  1928,  dealing  with  refunds,  which  established  a 
special  rule  for  a  particular  situation  in  pursuance  of  a  policy 
deliberately  adopted  by  Congress.  P.  424. 

(2)  The  principle  that  repeal  of  one  statutory  provision  by 
another  will  not  be  implied  unless  there  is  positive  repugnancy 
between  them  applies  especially  to  rfevenue  laws;  and  the  pre¬ 
sumption  against  such  repeal  is  strongest  when  the  two  Acts  were 
passed  at  the  same  session  and  on  the  same  day.  P.  425. 

35  F.  (2d)  586  ;  42  id.  235;  43  id.  679;  43  id.  683;  45  id.  75;  68  Ct. 
Cls.  539;  69  id.  764;  69  id.  745;  70  id.  272,  affirmed. 

Certiorari  to  review  judgments  in  nine  cases  involving 
questions  as  to  the  effect  and  validity  of  §  611  of  the  Reve¬ 
nue  Act  of  1928.  The  suits  were  instituted  by  the  tax¬ 
payers  to  recover  involuntary  payments  in  all  these  cases. 
In  Nos.  36  and  529,  judgments  of  the  District  Courts  fav¬ 
orable  to  the  taxpayers  were  reversed  in  the  Circuit  Courts 
of  Appeals;  in  Nos.  463  and  565,  judgments  of  the  District 
Courts,  36  F.  (2d)  373;  34  F.  (2d)  328,  against  the  tax¬ 
payers  were  affirmed  in  the  Circuit  Courts  of  Appeals ;  and 
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in  No.  519,  the  judgment  of  the  District  Court,  42  F.  (2d) 
235,  was  against  the  taxpayer,  and  the  record  was  brought 
up  from  the  Circuit  Court  of  Appeals  before  hearing  in 
that  court.  In  Nos.  104,  105,  323,  and  337,  judgments 
of  the  Court  of  Claims  were  against  the  taxpayers.  The 
orders  granting  certiorari  will  be  found  in  281  U.  S.  708, 
717,  and  in  the  latter  part  of  this  volume. 

Mr.  J ohn  E.  Hughes  for  Graham  and  Foster. 

Assistant  Attorney  General  Youngquist,  with  whom 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Rugg,  and  Messrs.  Claude  R.  Branch,  Sewall  Key,  Nor¬ 
man  D.  Keller,  and  George  H.  Foster,  Special  Assistants, 
to  the  Attorney  General,  were  on  the  brief,  for  Goodcell. 

Mr.  Robert  E.,  Goodwin,  with  whom  Mr.  Harris  H. 
Gilman  was  on  the  brief,  for  Eastern  Equities  Corporation. 

Mr.  Elkan  Turk,  with  whom  Messrs.  Herman  Goldman, 
Arthur  Rothstein,  Benjamin  Wiener,  and  Donald  Bourne 
were  on  the  brief,  for  Daniel  Reeves,  Incorporated. 

Mr.  Ewing  Everett,  with  whom  Messrs.  Robert  N. 
Miller,  J.  Robert  Sherrod,  and  Arthur  N.  Colton  were  on 
the  brief,  for  Jennings,  Executrix. 


Mr.  Donald  V.  Hunter,  with  whom  Messrs.  Robert  N. 
Miller  and  S.  Lyman  Barber  were  on  the  brief  for  Wrieht 
&  Taylor,  Incorporated. 


Assistant  Attorney  General  Youngquist,  with  whom 
Solicitor  General  Thacher  and  Messrs.  Claude  R.  Branch 
J‘  ,  ,  f  Monarch,  S.  Dee  Hanson.,  Norman  D.  Keller, 
and  John  MacC.  Hudson,  Special  Assistants  tn  tha  Ah-™_ 
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Messrs.  Frank  J.  Albus,  Theodore  B.  Benson,  Guil  Bar¬ 
ber,  William  Meyerhof},  Chester  F.  Williams,  Percy  A. 
Matthews,  and  Frederick  G.  Fischer  submitted  for  the 
Taft  Woolen  Company. 

Mr.  W.  A.  Sutherland,  with  whom  Messrs.  Joseph  B. 
Brennan,  Samuel  Nesbitt  Evins,  Elmer  P.  Tuttle,  and 
Clement  F.  Haynsworth  were  on  the  brief,  for  the  Second 
National  Bank  of  Saginaw,  Trustee. 

Mr.  Harry  Friedman  for  the  Boston  Pressed  Metal 
Company. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher,  Assistant  Attorney  General  Youngquist 
and  Messrs.  Claude  R.  Branch,  Special  Assistant  to  the 
Attorney  General,  and  George  H.  Foster,  Erwin  N.  Gris¬ 
wold,  Bradley  B.  Gilman,  and  Lisle  A.  Smith  were  on  the 
briefs,  for  the  United  States  in  Nos.  104, 105,  323,  and  337. 

By  special  leave  of  Court,  briefs  of  amici  curiae  were 
filed  as  follows : 

Mr.  Wayne  Johnson,  on  behalf  of  the  Marshall-Wells 
Company;  Messrs.  Robert  N.  Miller ,  Donald  V.  Hunter, 
and  S.  Lyman  Barber;  Messrs.  Carl  Taylor,  Rollin 
Browne,  and  Carter  T.  Louthan,  op  behalf  of  Mr.  Franklin 
W.  M.  Cutcheon;  Messrs.  Robert  A.  Littleton,  John  C. 
Altman,  Abraham  Lowenhaupt,  and  Stanley  Waite,  on 
behalf  of  the  Fred  Medart  Manufacturing  Company  et 
al. ;  Messrs.  Michael  F.  Gallagher  and  Samuel  M.  Rinaker, 
on  behalf  of  the  Illinois  Kaolin  Company;  Messrs.  May¬ 
nard  Teall,  William  Wallace  Booth,  William  A.  Seifert, 
and  Eugene  B.  Strassburger,  on  behalf  of  the  American 
Refractories  Company  et  al.;  and  Messrs.  Hugh  Satterlee, 
I.  Herman  Sher,  and  Albert  S.  Lisenby,  on  behalf  of  the 
Tobacco  Products  Corporation,  of  New  York. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

These  cases  involve  the  question  of  the  effect  and 
validity  of  section  611,  which  is  to  be  read  ;n  connection 
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with  section  607,  of  the  Revenue  Act  of  1928  (c.  852,  45 
Stat.  791,  874,  875). 1 

No.  36,  Graham  et  al.  v.  Goodcell,  is  typical  of  this 
group  of  cases.  On  March  22,  1918,  petitioners  filed  their 
partnership  income  and  excess-profits  tax  returns  for  the 
year  1917  and  paid  the  taxes  thereby  shown  to,  be  due. 
Additional  taxes  were  assessed  by  the  Commissioner  of 
Internal  Revenue  in  January,  1920.  The  petitioners  filed 
a  claim  for  the  abatement  of  this  assessment  on  February 
11,  1920,  and  the  Commissioner  rejected  the  claim  on 
December  27,  1922.  Under  section  250  (d)  of  the 
Revenue  Act  of  1921  (c.  136,  42  Stat.  227,  265),  the  five- 
year  period  for  the  collection  of  the  taxes  for  1917  expired 
on  March  22,  1923.  The  Collector  served  notice  and 
demand  for  payment  on  November  19,  1924,  threatening 
distraint,  and  on  November  29,  1924,  and  December  3, 
1924,  the  petitioners  paid  the  additional  taxes  under  pro¬ 
test.  On  September  25,  1925,  they  filed  a  claim  for 
refund  upon  the  ground  that  the  taxes  were  collected  after 
the  statute  of  limitations  had  run.  The  claim  was 

1  These  sections  are  as  follows: 


be  considered  as  an  overpayment  under  the 
607,  relating  to  payments  made  after  the  ex] 
of  limitation  on  assessment  and  collection.” 


of  this  Act)  shall  not 
previsions  of  section 


expiration  of  the  period 
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rejected  by  the  Commissioner  on  January  13,  1926,  and 
this  suit  to  recover  the  money  paid  was  brought  on 
December  23,  1927,  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California.  The  judg¬ 
ment  entered  in  favor  of  the  petitioners  by  the  District 
Court  was  reversed  by  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  35  Fed.  (2d)  586.  This  Court  granted 
a  writ  of  certiorari,  281  U.  S.  708. 

There  are  variations  in  the  other  cases,  but  the  deter¬ 
mining  features  are  the  same.  A  claim  in  abatement  was 
filed  and  collection  was  delayed;  the  collection  was  made 
after  the  statute  of  limitations  had  run,  and  before  the 
enactment  of  the  Act  of  1928.  In  some  of  the  cases,  the 
suit  to  recover  the  amount  paid  was  brought  after,  and 
in  other  cases  before,  the  Act  of  1928  became  a  law,  on 
May  29,  1928.  The  suits  were  either  in  the  Court  of 
Claims  against  the  United  States,  or  in  the  District  Courts 
of  the  United  States  against  the  Collector,  either  indi¬ 
vidually  or  officially,  or  in  both  capacities.  In  all  these 
cases  the  decisions  below  were  in  favor  of  the  Govern¬ 
ment  2  and  writs  of  certiorari  were  issued  by  this  Court.3 

2  Court  of  Claims:  No.  104,  Oak  Worsted  Mills  v.  United  States, 
36  Fed.  (2d)  529,  38  Fed.  (2d)  699,  68  Ct.  Cls.  539;  No.  105,  Taft 
Woolen  Co.  v.  United  States 38  F.  (2d)  704,  69  Ct.  Cls.  764; 
No.  323,  Second  National  Bank  of  Saginaw  v.  United  States,  40  Fed. 
(2d)  129,  69  Ct.  Cls.  745;  No.  337,  Boston  Pressed  Metql  Co.  v. 
United  States,  42  Fed.  (2d)  312,  70  Ct.  Cls.  272. 

Circuit  Court  of  Appeals  for  the  Second  Circuit:  No.  463,  Reeves 
v.  Anderson,  43  Fed.  (2d)  679;  District  Court,  sub  nom.  Regia  Coal 
Co.  v.  Bowers,  37  Fed.  (2d)  373;  No.  529,  Jennings  v.  Anderson, 
43  Fed.  (2d)  683. 

Circuit  Court  of  Appeals  for  the  Sixth  Circuit:  No.  565,  Wright  & 
Taylor,  Inc.  v.  Lucas,  45  F.  (2d)  75;  District  Court,  34  Fed.  (2d)  328. 

In  No.  519,  Eastern  Equities  Corporation  v.  United  States,  there 
had  been  no  hearing  in  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  when  the  writ  of  certiorari  was  granted;  District  Court, 
sub  nom.  American  Glue  Co.  v.  United  States,  42  Fed.  (2d)  235. 

3  281  U.  S.  708,  717;  post,  pp.  — . 
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The  contentions  presented  are,  in  substance,  that  sections 
607  and  611  of  the  Revenue  Act  of  1928  do  not  apply 
retroactively;  that  their  provisions  are  not  applicable  to 
payments  made  under  duress;  that  the  stay  contemplated 
by  section  611  is  not  a  mere  voluntary  delay  in  collecting 
the  tax;  that  these  sectibns  were  intended  to  control  ad¬ 


ministrative  action  only  and  not  to  affect  judicial  pro¬ 
ceedings;  that  section  611  should  not  be  construed  to 
apply  to  a  personal  action  against  the  Collector  to  re¬ 
cover  taxes  illegally  collected;  that  section  611  was 
repealed  by  the  Act  of  May  29,  1928,  c.  901,  sec.  3,  45 
Stat.  986,  996;  that  section  250  (d)  of  the  Revenue  Act 
of  1921  extinguished  the  liability  for  taxes  upon  the 
expiration  of  the  five-year  period  specified ;  that  the  Con¬ 
gress  having  extinguished  the  liability  had  no  power  under 
the  Fifth  Amendment  of  the  Constitution  to  revive  it; 
and  that,  if  section  611  is  construed  to  authorize  the  col¬ 
lection  of  the  tax  in  the  circumstances  shown,  it  further 
violates  the  Fifth  Amendment  because  the  statute  is 
unreasonable  and  arbitrary. 

/'W.  As  to  the  construction  of  the  statute.  Section 
607  provides  that  a  tax  assessed  or  paid  after  the  expira¬ 
tion  of  the  period  of  limitation  applicable  thereto  shall  be 
considered  an  “  overpayment  ”  and  shall  be  credited  or 
refunded  to  the  taxpayer,  if  claim  therefor  is  duly  filed. 
Section  611  enacts  a  qualification  by  providing  that  in 
stated  circumstances  the  payment  of  the  tax  shall  not  be 
cons^ered  an  overpayment  under  the  provisions  of  section 
607.  These  circumstances  are  (a)  an  assessment  of  the 

! aPpllcable  hereto  and  before  June  2, 

9  4,  (b)  the  filing  of  a  claim  in  abatement,  (c)  the  stay 
of  the  collection  of  any  part  of  the  tax,  and  (d)  the  oav 
ment  of  such  part  of  the  tax  before,  or  within  one  year 
alter,  the  enactment  of  the  Act  of  1928 

The  occasion  for  this  legislation,  and  the  general  pur¬ 
pose  of  the  Congress  in  enacting  it,  are  apparent.  The 
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Revenue  Act  of  1918,  by  section  250  (d)  (c.  18,  40  Stat. 
1057,  1083)  provided  that  “  no  suit  or  proceeding  ”  for  the 
collection  of  taxes  should  be  begun  “  after  the  expiration 
of  five  years  after  the  date  when  the  return  was  due  or 
was  made.”  This  provision  applied  only  to  taxes  assessed 
under  that  Act.  Section  250  (d)  of  the  Revenue  Act  of 
1921  (c.  136,  42  Stat.  227,  265)  prescribed  tfie  same  period 
of  limitation  for  collection  by  suit  or  proceeding,  and 
the  provision  was  made  applicable  to  the  collection  of 
taxes  both  under  that  Act  and  under  prior  income,  excess- 
profits,  or  war-profits  tax  Acts,  the  five  years  running 
from  the  date  of  the  filing  of  the  return.  The  Treasury 
Department^  ruled  that  this  limitation  applied  only  to 
judicial  proceedings  and  not  to  collection  by  distraint, 
the  common  method  of  enforcing  payment.4  Section 
1106.  (a)  of  the  Revenue  Act  of  1926  (c.  27,  44  Stat.  9, 
113)  provided  that  the  statute  of  limitations  should  “  not 
only  operate  to  bar  the  remedy  ”  but  should  “  extinguish 
the  liability,”  but  that  “  no  credit  or  refund  in  respect  of 
such  tax  ”  should  be  allowed  unless  the  taxpayer  had 
“  overpaid  the  tax.”  In  Bowers  v.  New  York  &  Albany 
Lighterage  Company,  273  U.  S.  346  (decided  February 
21,  1927),  this  Court  held  that  the  period  of  limitation 
fixed  by  section  250  (d)  of  the  Revenue  Act  of  1921  did 
apply  to  collection  by  distraint  proceedings.  It  thus 
appeared  that  many  of  the  collections  theretofore  made 
had  been  barred  by  the  statute,  and  suits  were  brought 
to  recover  the  moneys  paid.5  In  many  cases  claims  in 
abatement  had  been  filed  and  proceedings  for  collection 
had  been  delayed  until  the  claims  had  been  acted  upon, 
and  thereupon  the  taxes  had  been  collected  despite  the 
fact  that  the  statute  of  .  limitations  had  run.  Large 

4 1.  T.  1446,  Cumulative  Bulletin  1-2,  July-December,  1922,  p.  218. 
See  Stange  v.  United  States,  ante,  p.  270. 

5  See  Toxaway  Mills  v.  United  States,  61  Ct.  Cls.  363,  reversed 
on  confession  of  error  (March  12,  1927),  273  U.  S.  781. 
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amounts  had  been  paid  into  the  Treasury  in  this  way, 
and  it  was  the  purpose  of  the  Congress  that  payments 
made  in  the  circumstances  described  in  section  611  of  the 
Revenue  Act  of  1928  should  not  be  refunded.6 * 8 

The  petitioners  urge  that  section  611,  read  in  its  rela¬ 
tion  to  section  607,  was  intended  to  apply  only  prospec¬ 
tively,  that  is,  to  action  to  be  taken  by  the  Treasury  De¬ 
partment  on  refund  claims  filed  after  the  enactment  of 
the  Act.  Stress  is  laid  upon  the  language  of  section  607 
that  a  payment  made  after  the  expiration  of  the  period 
of  limitation  “  shall  be  considered  ”  an  overpayment  and 
“  shall  be  credited  or  refunded  ”  if  claim  therefor  “  is 
filed.”  But  section  611  was  manifestly  intended  to  oper¬ 
ate  retroactively  according  to  its  terms.  That  is,  it 
expressly  applied  to  internal  revenue  taxes  which  had 
been  assessed  prior  to  June  2,  1924,  and  within  the  period 
of  limitation  applicable  to  the  assessment.  The  section 

6  Section  611  as  it  appeared  in  the  bill  introduced  in  the  House 

of  .Representatives  provided  not  only  for  the  retention  of  the  moneys 
paid,  but  also  that,  in  similar  circumstances,  amounts  not  yet  paid 
might  be  collected  within  a  year  after  the  new  enactment.  The 

Committee  on  Ways  and  Means  in  its  report  on  the  bill  stated: 
“  Sec.  611.  Collections  in  Cases  in  which  Claims  in  Abatement  were 
filed.  Prior  to  the  enactment  of  the  Revenue  Act  of  1924  it  was 
the  administrative  practice  to  assess  immediately  additional  taxes 
determined  to  be  due.  Upon  the  assessment,  taxpayers  were  fre- 
quently  permitted  to  file  claims  in  abatement  with  the  collector 
and  thus  delay  the  collection  until  the  claim  in  abatement  could 
be  acted  upon.  If  this  practice  had  not  been  followed,  undue  hard¬ 
ship  undoubtedly  would  have  been  imposed  upon  the  taxpayer.  It 
was  supposed  that  there  was  no  limitation  upon  the  collection  by 
distraint  of  the  amount  ultimately  determined  to  be  due.  However 
the  Supreme  Court  has  recently  held  in  a  case  in  which  the  period 
for  assessment  expired  prior  to  the  enactment  of  the  1924  Act  that 
the  period  for  collection  was  limited  to  five  years  from  thfe  date 
on  which  the  return  was  filed.  Decisions  upon  claims  in  abatement 
are  being  'made  eveiy  day.  Amounts  have  been  paid,  are  being 
paid,  by  the  taxpayer  even  though  the  statute  of  limitations  may 
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applied  to  taxes,  so  assessed,  which  had  been  paid  before 
the  enactment  of  the  Act  of  1928,  as  well  as  to  those  which 
would  be  paid  within  one  year  thereafter.  The  provision 
was  applicable  to  such  payments  although  the  period  of 
limitation  on  assessment  and  collection  had  expired  when 
the  payments  were  made;  and  the  provision  of  section  611 
related  to  such  payments  only  when  a  claim  in  abatement 
had  been  filed  and  collection  had  been  stayed.  The  words 
of  section  607  did  apply  to  future  action  as  to  credits  and 
refunds  by  requiring  recognition  of  the  right  of  the  tax¬ 
payer,  as  stated  in  the  section,  to  have  a  return  of  the 
moneys  paid,  but  that  right,  under  section  611,  was  not  to 
exist  when  the  payments  had  been  made  in  the  circum¬ 
stances  there  described.  It  was  the  circumstances  in 
which  the  tax  had  been  paid,  and  not  the  time  of  filing 
the  claim  for  a  refund  of  the  money,  that  section  611  made 
determinative;  and  it  would  be  inconsistent  with  {he  plain 

have  run.  Exceptionally  large  amounts  are  involved.  Accordingly, 
it  is  of  utmost  importance  to  provide  that  the  payments  already 
made  should  not  be  refunded.  In  order  to  prevent  inequality,  it  is 
also  provided  that  the  amounts  not  yet  paid  may  be  collected  within 
a  year  after. the  enactment  of  the  new  Act.  Your  Committee  appre¬ 
ciates  the  fact  that  this  provision  will  probably  be  subjected  to 
severe  criticism  by  some  of  the  taxpayers  affected.  However,  it 
must  be  borne  in  mind  that  the  provision  authorizes  the  retention 
and  collection  only  of  amounts  properly  due,  and  merely  withdraws 
the  defense  of  the  statute  of  limitations.  If  it  is  determined  that  the 
amount  paid  is  in  excess  of  the  proper. tax  liability,  computed,  with¬ 
out  regard  to  the  statute  of  limitations,  such  excess  will  constitute 
an  overpayment  which  may  be  refunded  or  credited  as  in  the  case 
of  any  other  overpayment.”  (70th  Cong.,  1st  Sess.,  H.  R.  Rep.  No.  2, 
p.  34.) 

The  Finance  Committee  of  the  Senate  opposed  the  provision  of 
section  611  (70th  Cong.,  1st  Sess.,  Sen.  Rep.  960,  p.  42).  In  con¬ 
ference,  an  amendment  was  adopted  (70th  Cong.,  1st  Sess.,  H.  R. 
Rep.  No.  1882,  pp.  6,  7,  22,  23),  with  the  result  that  section  611 
was  enacted  in  its  present  form,  that  is,  with  the  provision  eliminated 
as  to  the  collection  of  amounts  not  yet  paid. 
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intendment  of  that  section  to  say  that  taxpayers  should 
be  denied  a  refund  in  those  circumstances  only  where  their 
claims  for  refund  were  made  after  the  enactment,  but  not 
if  they  had  been  made  before.  The  words  of  section  607, 
if  a  claim  for  refund  “  is  filed  within  the  period  of  limita¬ 
tion  for  filing  such  claim,”  established  the  appropriate 
condition  that  a  claim  for  refund  should  be  duly  filed,  but 
do  not  require  the  construction  that  the  scheme  of  the 
statute,  which  embraced  the  important  prohibition  of 
section  611,  should  be  limited  to  those  cases  where  claims 
for  refund  should  be  filed  after  the  statute  was  enacted. 

We  are  also  of  the  opinion  that  the  statute  embraces 
involuntary  payments.  The  argument  of  the  petitioners 
points  to  the  provision  of  section  611  which  made  it  appli¬ 
cable  not  only  to  payments  before  the  enactment  but  to 
those  within  one  year  thereafter.  It  is  said  that  the 
latter  must  be  voluntary  payments,  and  that  the  Treasury 
Department  so  construed  the  statute,  as  the  statute  did 
not  purport  to  authorize  collections  after  the  period  of 
limitation  had  expired/  But  the  statute  also  applied  to 
payments  which  had  been  made  in  the  past.  The  con¬ 
cern  of  the  Congress  lay  with  the  fact  that  payments  had 
been  made  after  the  statute  of  limitations  had  run  and 
with  the  particular  situation  of  taxpayers  where  claims 
in  abatement  had  been  filed  and  the  collection  stayed. 
Section  611  was  to  prevent  refunding  the  money  if  collec¬ 
tion  had  thus  been  postponed.  That  situation  existed 
where,  after  the  expiration  of  the  period  of  limitation, 
payment  had  been  compelled,  and  the  statute  made  no 
exception  of  such  payments.  The  practice  of  collecting 
faxes  by  distraint,  and  the  mistaken  view  of  the  law  that 
the  statute  of  limitations  had  not  barred  collection  in 
that  manner,  had  exposed  the  Treasury  to  demands  which 
it  was  the  intention  of  the  legislation  to  defeat. 

/ Mimeograph  3360,  July  27,  1928;  Cumulative  Bulletin  VII-2, 
pp.  82,  85. 
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Petitioners  contend  that  the  stay  to  which  section  611 
referred  was  not  simply  a  voluntary  delay  in  enforcing 
payment.  “Stay”  is  said  to  be  a  term  of  art,  with  a 
meaning  opposed  to  a  mere  voluntary  postponement  of 
action.  There  would  be  much  force  in  the  point,  if  the 
word  could  be  taken  out  of  its  particular  setting.  A 
“  stay  ”  compelled,  rather  than  voluntarily  granted, 
would  be  either  under  a  judicial  order  or  by  virtue  of 
statutory  compulsion.  Section  3224  of  the  Revised  Stat¬ 
utes  (U.  S.  C.,  Tit.  26,  sec.  154)  provides  that  “no  suit 
for  the  .purpose  of  restraining  the  assessment  or  collec¬ 
tion  of  any  tax  shall  be  maintained  in  any  court.”  See 
Graham  v.  du  Pont,  262  U.  S.  234,  254,  255.  Statutory 
provisions  for  stay  of  collection  were  limited  in  applica¬ 
tion.  See  Revenue  Act  of  1918,  sec.  214  (a)  (12)  (a); 
sec.  234  (a)  (14)  (a).  United  States  v.  John  Barth  Co., 
279  U,  S.  370.8  There  was  no  mandatory  stay)  that  is, 
in  the  absence  of  agreement,  without  bond.  But  section 
611  expressly  applies  where  a  claim  in  abatement  was 
filed  “  with  or  without  bond.”  The  word  “  stay  ”  cannot 
therefore  be  taken  to  be  limited  to  a  mandatory  stay. 
It  is  said,  however,  that  the  words  “  without  bond  ”  were 
inserted  in  order  to  include  those  cases  where  there  was 
a  contractual  stay,  as  in  cases  where  the  Government  had 
been  protected  by  a  deposit  of  money  in  escrow,  or  by  a 
deposit  in  bank  as  a  guarantee  of  payment,  or  by  other 
forms  of  binding  agreements,  where  bonds  were  not  filed. 
Such  cases  were  exceptional,  and  to  confine  the  statute 
to  such  instances  would  be  to  limit  it  so  narrowly  as  to 
ignore  its  apparent  purpose.  In  the  case  of  a  taxpayer, 
believed  to  be  solvent,  who  had  filed  a  claim  in  abate¬ 
ment,  the  postponement  of  collection  would  normally 

8  See  also  Act  of  October  3,  1917,  c.  63,  sec.  205  (b),  40  Stat.  305; 
Revenue  Act  of  1924,  C.  234,  sec.  279  (a),  43  Stat  300;  Revenue 
Act  of  1926,  c.  27,  sec.  279  (f),  44  Stat.  60;  Revenue  Act  of  1928, 
c.  852,  sec.  273  (f)  (g)  (h),  45  Stat.  855. 
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take  place  without  agreement.  It  is  urged  that  if  the 
statute  is  applied  to  voluntary  delays,  the  clause  as  to 
stay  is  surplusage.  If  so,  such  a  construction  would  be 
preferable  to  one  that  would  make  the  statute  virtually 
inoperative.  But  the  clause  is  not  inappropriate,  as  it 
is  descriptive  of  the  situation  which  followed  the  filing 
of  the  claim  in  abatement.  It  is  true  that  the  statutes 
and  regulations  relating  to  the  filing  of  such  claims  did 
not  require  that  there  must  be  a  postponement  of  collec¬ 
tion  pending  decision.  The  collector  was  still  put  to  his 
duty  of  due  diligence,  but  he  had  authority  to  postpone 
the  collection  pending  the  determination  of  the  claim, 
unless  he  believed  that  such  action  would  jeopardize  the 
ultimate  recovery.9  Such  postponement,  on  the  assump¬ 
tion  that  the  statute  or  regulations  did.  not  bar  proceed¬ 
ings  for  collection  by  distraint,  created  the  situation  to 
which  section  611  was  directed.  The  view  that  the  word 
“stay”  was  intended  to  embrace  this  yoluntary  delay 
is  supported  by  the  statements  in  the  reports  of  the  com¬ 
mittees  in  the  House  of  Representatives  and  the  Senate.10 
-  In  most  of  the  cases  now  under  review,  it  appears  that 
the  claim  in  abatement  was  rejected  after  the  expiration 
of  the  period  of  limitation  for  collection.  In  No.  36, 
Grahavti  v.  Goodcell,  however,  the  claim  in  abatement  was 
rejected  in  December,  1922,  and  the  period  of  limitation 
did  not  expire  until  March,  1923.  It  is  urged  that,  for 
this  reason,  that  case  falls  outside  the  purview  of  section 
611.  The  statute  makes  no  such  exception,  and  we  are 
not  warranted  in  implying  one.  The  claim  in  abatement 
had  -been  filed  and  was  pending  for  nearly  three  years. 

9  R.  S.,  section  3220;  Treasury  Department  Regulations  No.  14, 
Revised,  p.  14;  Regulations  No.  33,  Art.  261;  Regulations  No.  45, 
Art.  1032;  Regulations  No.  62,  Art.  1032;  Regulations  No.  65, 
Art.  1281., 

10  See  Note  6,  supra , 
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There  is  room  for  the  inference  that,  had  it  not  been  for 
this  delay,  the  tax  would  have  been  collected  before  the 
statute  ran.  The  tax  was  collected  later  and  the  statute, 
by  its  terms,  is  applicable. 

It  is  further  insisted  on  behalf  of  the  petitioners-  that 
sections  607  and  611  relate  solely  to  administrative  action 
and  not  to  judicial  proceedings.  In  support  of  this  argu¬ 
ment,  an  elaborate  analysis  of  the  revenue  acts  is  pre¬ 
sented  in  order  to  establish  the  meaning  of  the  statutory 
words  “  credit  and  refunds  ”  and  “  overpayment  ”  and 
the  aptness  of  their  reference  to  administrative  proceed¬ 
ings.  It  is  not  necessary  to  review  this  analysis,  for  there 
can  be  no  doubt  that  these  words  do  have  appropriate 
reference  to  action  in  the  course  of  administration.  But 
it  does  not  follow  that  by  the  use  of  these  words  the 
statute  is  limited  to  such  action.  There  is  no  basis  for 
the  suggestion  that  there  were  questions  involved  of  such 
a  character  as  to  make  it  appropriate  to  submit  them  to 
the  exclusive  judgment  of  the  Commissioner.11  ’  The 
question  was  not  as  to  the  merits  of  the  tax  but  simply 
as  to  the  existence  of  certain  facts  of  time  and  procedure. 
These  facts  were  matters  of  record,  easily  ascertained 
and  definite  in  character.  It  would  be  anomalous  that 
the  right  of  the  taxpayer  to  obtain  a  refund  from  the 
Department,  to  which  he  was  under  obligation  to  resort 
(R.  S.  3226,  U.  S'.  C.  Tit.  26,  sec.  156),  should  be  denied, 
while  the  right  to  recover  by  suit  the  same  amount  under 
exactly  the  same  circumstances  should  remain  unaffected. 
In  the  attempt  to  explain  this  anomaly,  it  is  said  that  the 
provision  was  inserted  because  of  a  distrust  of  administra¬ 
tive  refunds.12  But  section  611  contains  no  exception 

11  Compare  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  714, 
715;  United  States  v.  Babcock,  250  U.  S.  328,  331;  Ex  parte  Bake- 
lite  Corporation,  279  U.  S.  438,  452. 

12  See  Revenue  Act  of  1928,  sec.  710,  45  Stat.,  p.  882. 
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as  to  judicial  proceedings,  and  its  prohibition  is  one  which 
be  enforced  appropriately  by  the  courts  when  the 
taxpayer  demands  relief  by  suit.  We  are  brought  back 
to  the  fundamental  purpose  of  the  statute,  and  we  are 
unable  to  conclude  that  it  established  one  rule  for  the 
Department  and  another  for  the  courts.  We  think  that  it 
was  intended  to  prevent  refunds  in  the  circumstances 
stated  and  not  merely  a  particular  way  of  getting  the 
money  from  the  Treasury;  that  the  effect  of  the  pro¬ 
vision  was  to  deny  a  right  to  recover  the  amount  paid 
and  that  the  provision  governs  equally  wherever  the  right 
is  asserted. 

In  this  view,  it  is  not  material  whether  the  suit  was 
brought  by  the  taxpayer  before  or  after  section  611  was 
enacted.  The  validity  of  the  statute  with  respect  to  its 
effect  upon  existing  causes  of  action  is  a  distinct  question. 
So  far  as  the  construction  of  the  statute  is  concerned,  it 
is  apparent  that  the  mere  pendency  of  the  suit  was  not 
made  a  criterion  of  the  right  to  recover.  Nor  is  there 
any  warrant  for  making  a  distinction  in  this  respect 
between  suits  which  had  been  brought  against  the  collec¬ 
tor  individually  and  those  pending  against  the  United 
States. 

There  is  also  a  contention  that  section  611  does  not 
apply  when  the  tax  was  paid  by  the  credit  of  the  amount 
of  an  overpayment  for  another  taxable  year.  But  the 
application  of  a  credit  against  an  assessment  at  a  time 
when  collection  was  barred  must  be  regarded  as  an 
erroneous  collection,  and  we  see  no  reason  for  taking  such 
a  case  out  of  the  statute. 

Second.  As  to  the  question  of  repeal.  It  is  insisted 
that  section  611  was  repealed  on  the  same  day  that  it  was 
enacted.  This  effect  is  ascribed  to  section  3  of  the  Act 
of  May  29,  1928,  c.  901,  45  Stat.  986,  996.  That  section 
amended  section  3220  of  the  Revised  Statutes  which  con¬ 
tained  provisions  as  to  the  refunding  of  taxes  erroneously 
or  illegally  collected.  Section  3220  had  been  amended 


GRAHAM  &  FOSTER  v.  GOODCELL. .  425 

409  Opinion  of  the  Court. 

by  section  1111  of  the  Revenue  Act  of  1926  (44.  Stat.  115) 
so  as  to  except  the  cases  provided  for  in  sections  284  and 
319  of  the  latter  Act,  which  placed  limitations  on  credits 
and  refunds.  Section  619  (b)  of  the  Revenue  Act  of  1928 
(45  Stat.  878)  amended  section  3220  by  striking  out  this 
exception  and  inserting  in  lieu  thereof  “  except  as  other¬ 
wise  provided  by  law  in  the  case  of  income,  war-profits, 
excess-profits,  estate  and  gift  taxes.”  The  amendment 
made  by  section  3  of  chapter  901,  Act  of  May  29,  1928 
(45  Stat.  996),  omitted  this  exception,  and  hence,  it  is 
contended,  repealed  section  611  of  the  Revenue  Act  of 
1928.  The  Revenue  Act  was  approved  May  29,  1928,  8 
A.  M.  (45  Stat.  883).  The  hour  of  the  approval  of  chap¬ 
ter  901  of  the  same  date  does  not  appear.  Section  3  of 
the  latter  Act  does  not  expressly  repeal  section  611  of  the 
Revenue  Act  of  1928,  and  the  question  is  whether  there 
is  repeal  by  implication.  The  familiar  principle  that  re¬ 
peal  will  not  be  implied  unless  there  is  a  positive  repug¬ 
nancy  between  the  provisions  of  the  new  law  and  those  of 
the  old,  has  most  appropriate  application,  as  stated  by 
Mr.  Justice  Story,  to  the  interpretation  of  laws  for  the 
collection  of  revenue  ( Wood  v.  United  States,  16  Pet.  342, 
363),  and  the  presumption  against  such  an  intention  to 
repeal  is  strongest  when  the  two  acts  are  passed  not  only 
at  the  same  session  but  on  the  same  day.  Beds  v.  Hale, 
4  How.  37,  53;  Rodgers  v.  United  States,  185  U.  S.  83, 
89.13  In  the  present  instance,  there  is  no  irreconcilable 

.  13  See  also,  Smith  v.  The  People,  47  N.  Y.  330,  339;  City  of  Bir¬ 
mingham  v.  Southern  Express  Co.,  164  Ala.  529,  538;  McFarland  v. 
The  Bank,  4  Ark.  410,  417;  Thompson  v.  Board  of  Supervisors,  111 
Cal.  553,  556;  Hope  v.  The  Mayor,  72  Ga.  246,  251;  Hutchinson  v. 
Self,  153  in.  542,  549,  550;  Shank  v.  State,  183  Ind.  298,  302;  Ecker- 
son  v.  City  of  Des  Moines,  137  Iowa  452,  489;  Mayor  v.  German- 
American  Fire  Insurance  Co.,  132  Md.  380,  385;  Commonwealth  v. 
Huntley,  156  Mass.  236,  239;  State  v.  Archibald,  43  Minn.  328,  330, 
331;  Walser  v.  Jordan,  124  N.  C.  683,  687,  688;  Commonwealth  v.  City 
of  Pottsville,  246  Pa,  468;  Town  School  District  v.  School  District 
No.  2,  72  Vt.  451,  454,  455. 
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conflict  between  the  two  provisions.  Section  611  estab¬ 
lished  a  special  rule  for  a  particular  situation  in  order  to 
embody  a  policy  deliberately  adopted  by  the  Congress, 
and  there  is  no  ground  for  concluding  that  contemporane¬ 
ously  with  that  enactment  the  policy  was  abandoned  and 
the  enactment  repealed.  Rodgers  v.  United  States,  supra, 
Washington  v.  Miller,  235  U.  S.  422,  428. 

Third.  As  to  the  validity  of  section  611.  This  is  not 
a  case  of  an  attempt  retroactively  to  create  a  liability  in 
relation  to  a  transaction  as  to  which  no  liability  had  pre¬ 
viously  attached.14  There  is  no  question  here  as  to  the 
original  liability  of  the  taxpayers.  The  tax  was  a  valid 
one,  and  the  fact  that  the  taxpayers  had  been  indebted 
to  the  Government  for  the  amount  which  was  subse¬ 
quently  collected  is  not  now  open  to  dispute.  Delay  in 
collection  had  followed  upon  the  taxpayers’  request  for 
a  consideration  of  their  claim  that  the  tax  should  be 
abated,  and,  in  the  mistaken  belief  on  the  part  of  the 
administrative  authorities  that  the  statute  of  limitations 
did  not  bar  collection  by  the  appropriate  proceeding  of 
distraint,  the  delay  had  been  continued  until  after  the 
statute  had  run.  On  the  discovery  of  the  mistake,  as 
pointed  out  by  the  decision  of  this  Court,  the  Congress 
sought  to  prevent  a  refund  of  the  amount  thus  collected. 
The  question  is  whether  these  circumstances  remove  the 
case  from  the  operation  of  the  general  rule  that  it  is  not 
consistent  with  due  process  to  take  away  from  a  private 
party  a  right  to  recover  the  amount  that  is  due  when  the 
act  is  passed.  Steamship  Company  v.  Joliffe,  2  Wall. 
450,  457,  458;  Ettor  v.  Tacoma,  228  U.  S.  148,  156;  Forbes 
Boat  Line  v.  Board  of  Covimissioners,  258  U.  S.  338,  340. 

14  See  Nichols  v.  Coolidge,  274  U.  S.  531;  Blodgett  v.  Holden,  275 
U.  S.  142;  Untermyer  v.  Anderson,  276  U.  S.  440;  Cooper  v.  United 
States,  280  U.  S.  409,  412.  Compare  Stockdale  v.  Insurance  Com¬ 
panies,  20  Wall.  323,  331;  Wagner  v.  Baltimore,  239  U.  S.  207,  216, 
217 ;  Forbes  Boat  Line  v.  Board  of  Commissioners,  258  U.  S.  338,  339. 
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This  rule  is  well  illustrated  by  the  case  of  Forbes  Boat 
Line  v.  Board  of  Commissioners,  supra,  where  the  suit  was 
brought  to  recover  tolls  unlawfully  collected  for  passage 
through  the  lock  of  a  State  canal.  The  passage  was  free 
under  the  law  as  it  stood  at  the  time,  and  the  subsequent 
legislation  of  the  State  which  attempted  to  validate  the 
illegal  collection  was  held  to  be  in  violation  of  the  Four¬ 
teenth  Amendment.  The  Court  said  that  the  legislature 
in  1919  could  not  compel  plaintiff  to  pay  for  a  passage 
made  in  1917  without  promise  of  reward  “  any  more  effec¬ 
tively  than  it  could  have  made  a  man  pay  a  baker  for  a 
gratuitous  deposit  of  rolls.”  But  while  the  legislature 
could  not  in  such  a  case  retroactively  create  a  liability,  the 
court  recognized  that  there  is  a  class  of  cases  in  which 
defects  .in  the  administration  of  the  law  may  be  cured  by 
subsequent  legislation  without  encroaching  upon  consti¬ 
tutional  right,  although  existing  causes  of  action  may  thus 
be  defeated. 

In  United  States  v.  Heinszen  &  Company,  206  U.  S. 
370,  it  appeared  that  after  the  Philippine  Islands  had 
come  under  the  military  control  of  the  United  States,  the 
President  had  issued  an  order  establishing  a  system  of 
tariff  duties  which  were  levied  on  goods  cdming  into  the 
Islands  whether  from  the  United  States  or  other  countries. 
The  tariff  was  in  force  when  the  treaty  of  peace  was  rati¬ 
fied  and  was  subsequently  continued,  with  modifications. 
The  President,  as  commander-in-chief,  had  authority  to 
impose  tariff  duties  prior  to  the  ratification  of  the  treaty, 
but  not  thereafter.15  Accordingly,  those  who  had  been 
compelled  to  pay  such  duties  after  the  ratification,  and 
before  the  Congress  established  the  tariff,  were  entitled 
to  recover  the  amounts  paid.10  Subsequently,  the  Con- 

15  See  De  Lima  v.  Bidwell,  182  U.  S.  1;  Dooley  v.  United  States, 
182  U.  S.  222;  Dooley  v.  United  States,  183  U.  S.  151;  Fourteen 
Diamond  Rings  v.  United  States,  183  U.  S.  176. 

.  10  Lincoln  v.  United  States ;  Warner,  Barnes  and  Company,  Lim¬ 
ited,  v.  United  States,  197  U.  S.  419;  202  U.  S.  484. 
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gress  passed  an  act  purporting  to  ratify  and  confirm  the 
collection  of  such  duties.  This  Court  upheld  the  statute, 
as  against  the  claim  under  the  Fifth  Amendment,  stat¬ 
ing  that  the  contention  ignored  the  fact  that  when  the 
goods  were  brought  into  the  Philippine  Islands,  there  was 
a  tariff  in  existence  under  which  duties  were  exacted  in 
the  name  of  the  United  States,  and  that  Congress  had 
power  to  ratify  the  collection.  With  respect  to  the  effect 
of  the  act  of  Congress  upon  existing  causes  of  action,  the 
Court  observed  {id.  p.  387)  that  “the  mere  commence¬ 
ment  of  the  suit  did  not  change  the  nature  of  the  right” 
or  “operate  to  deprive  the  government  of  the  power  to 
enact  curative  statutes,  which,  if  the  actions  had  not  been 
brought,  would  have  been  unquestionably  valid.” 

Another  illustration  is  found  in  Tiaco  v.  Forbes,  228 
U.  S.  549.  Suits  had  been  brought  to  make  the  Governor 
General  of  the  Philippine  Islands  personally  answerable 
in  damages  for  the  deportation  of  a  Chinese  person  resi¬ 
dent  in  the  Philippines,  and  after  the  bringing  of  the  suit 
the  Philippine  legislature  had  passed  an  act  purporting 
to  ratify  the  Governor  General’s  action.  Referring  to 
the  doubt  that  naturally  would  occur  whether,  if  a  right 
of  action  had  vested  previously,  it  could  be  taken  away 
by  such  a  statute,  the  court  said  that  “  it  generally  is  recog¬ 
nized  that  in  cases  like  the  present,  where  the  act  origi¬ 
nally  purports  to  be  done  in  the  name  and  by  the  authority 
of  the  state,  a  defect  in  that  authority  may  be  cured  by 
a  subsequent  adoption  of  the  act.” 

The  doctrine  of  the  Heinszen  case,  supra,  was  left' 
unquestioned  in  MacLeod  v.  United  States,  229  U.  S. 
416,  434,  435  (where  the  application  of  the  Act  of  Con¬ 
gress  with  respect  to  Philippine  duties  was  limited  so  as 
to  carry  out  its  true  intent)  and  was  definitely  applied  in 
the  case  of  Rafferty  v.  Smith,  Bell  &  Company,  Limited, 
257  U.  S.  226,  232.  Taxes  on  the  value  of  exports  from 
the  Philippine  Islands  had  been  collected  under  a  Philip- 
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pine  act  while  duties  on  such  exports  were  forbidden  by 
an  act  of  Congress.  The  taxpayers  had  recovered  judg¬ 
ments  for  restitution  in  March,  1920.  The  Congress,  by 
Act  of  June  5,  1920  (c.  253,  41  Stat.  1015,  1025),  con¬ 
firmed  the  collections.  The  Court  held  that  the  enact¬ 
ment  was  within  the  power  of  Congress,  and  the  fact  that 
the  taxpayers  had  recovered  judgments  for  the  amounts 
collected  gave  them  no  higher  rights  than  those  possessed 
by  the  taxpayers  in  the  Heinszen  case.  See  also,  Char¬ 
lotte  Harbor  Northern  Railway  Company  v.  Welles, 
260  U.  S.  8,  11,  12;  Hodges  v.  Snyder,  261  U.  S.  600,  603, 
604.  In  Forbes  Boat  Line  V:  Board  of  Commissioners, 
supra,  the  Heinszen  and  Rafferty  cases  were  invoked  with¬ 
out  success;  the  court  expressed  the  view  that  “  a  tax  may 
be  imposed  in  respect  of  past  benefits  ”  and  that  in  those 
cases  the  principle  of  ratification  was  not  necessarily 
involved,  citing  Wagner  v.  Baltimore,  239  U.  S.  207,  216, 
217,  and  Stockdale  v.  Atlantic  Insurance  Company,  20 
Wall.  323. 

It  is  apparent,  as  the  result  of  the  decisions,  that  a 
distinction  is  made  between  a  bare  attempt  of  the  legis¬ 
lature  retroactively  to  create  liabilities  for  transactions 
which,  fully  consummated  in  the  past,  are  deemed  to  leave 
no  ground  for  legislative  intervention,  and  the  case  of  a 
curative  statute  aptly  designed  to  remedy  mistakes  and 
defects  in  the  administration  of  government  where  the 
remedy  can  be  applied  without  injustice.  Where  the  as¬ 
serted  vested  right,  not  being  linked  to  any  substantial 
equity,  arises  from  the  mistake  of  officers  purporting  to 
administer  the  law  in  the  name  of  the  Government,  the 
legislature  is  not  prevented  from  curing  the  defect  in 
administration  simply  because  the  effect  may  be  to  destroy 
causes  of  action  which  would  otherwise  exist.17  “  The 

17  In  United  States  v.  Heinszen  eft  Co.,  206  U.  S.  370,  386,  387,  this 
Court  said:  “But  if  it  be  conceded  that  the  claim  to  a  return  of 
the  moneys  paid  in  discharge  of  the  exacted  duties  was  in  a  sense  a 
vested  right,  it  in  principle,  as  we  have  already  observed,  would  be 
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power  is  necessary,  that  government  may  not  be  defeated 
by  omissions  or  inaccuracies  in  the  exercise  of  functions 
necessary  to  its  administration.”  Charlotte  Harbor  & 
Northern  Railway  Company  v.  Welles,  supra.  This  prin¬ 
ciple  covers  the  present  case.  The  petitioners  had  been 
indebted  to  the  Government  for  the  amount  which  was 
subsequently  collected.  They  had  asked  for  a  review 
of  the  assessment  and  collection  was  postponed.  The 
Treasury  Department  had  mistakenly  assumed  that  the 
statute  of  limitations  did  not  apply  to  distraint  proceed¬ 
ings  and  before  the  mistake  was  discovered  the  period  of 
limitation  had  expired.  The  Congress  could  correct  this 
defect  in  administration  without  violating  any  substan¬ 
tial  equity,  and  this  was  accomplished  by  section  611  of 
the  Revenue  Act  of  1928. 

Having  reached  this  conclusion,  it  is  not  necessary  to 
consider  the  authority  of  the  Congress  to  withdraw  the 
consent  of  the  United  States  to  be  sued.  See  United 
States  v.  Heinszen  &  Company,  supra,  at  p.  391.  The 
argument  of  the  Government  in  this  respect  is  not  ade¬ 
quate  to  dispose  of  the  controversy.  Some  of  the  present 
suits  were  brought  against  the  collector  individually  and 
were  based  upon  the  right  to  recover  as  against  him  by 
reason  of  his  illegal  acts.  Such  an  action  is  personal  and 
not  against  the  United  States.  Sage  v.  United  States, 
250  U.  S.  33,  37;  Smietanka  v.  Indiana  Steel  Company, 

but  the  character  of  right  referred  to  by  Kent  in  his  Commentaries, 
where,  in  treating  of  the  validity  of  statutes  retroactively  operating- 
on  certain  classes  of  rights,  it  is  said  (Vol.  2,  pp.-  415,  416) :  ‘  The 
legal  rights  affected  in  those  cases  by  the  statutes  were  deemed  to 
have  been  vested  subject  to  the  equity  existing  against  them,  and 
which  the  statutes  recognized  and  enforced.  Goshen  v.  Stonington, 
4  Connecticut  209;  Wilkinson  v.  Leland,  2  Peters,  627;  Langdon  v. 
Strong,  2  Vermont,  234;  Watson  v.  Mercer,  8  Petera,  88;  3  Story’s 
Comm,  on  the  Constitution,  267.’  ” 
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257  U.  S.  1,  4,  5.18  If  the  Congress  did  not  have  the 
authority  to  deal  by  a  curative  statute  with  the  tax¬ 
payers’  asserted  substantive  right,  in  the  circumstances 
described,  it  could  not  be  concluded  that  the  Congress 
could  accomplish  the  same  result  by  denying  to  the  tax¬ 
payers  all  remedy  both  as  against  the  United  States  and 
also  as  against  the  one  who  committed  the  wrong.  See 
Brinkerhoff-Faris  Trust  &  Savings  Company  v.  Hill,  281 
U.  S.  673,  679,  680. 

The  objection  to  section  611  upon  the  ground  that  it  is 
arbitrary  and  capricious  in  its  classification,  and  hence 
offends,  the  Fifth  Amendment,  is  without  merit.  The 
broad  discretion  of  the  Congress  in  the  exercise  of  its  con¬ 
stitutional  power  as  to  taxation  ( Brushaber  v.  Union 
Pacific  Railroad  Company,  240  U.  S.  1,  24-26;  Evans  v. 
Gore,  253  U.  S.  245,  256;  Barclay  &  Company  v.  Edwardsy 
267  U.  S.  442,  450)  necessarily  extends  to  the  whole  field 

18  “As  the  law  stood  before  later  statutes  a  collector  was  liable 
personally  for  duties  mistakenly  collected,  if  the  person  charged  gave 
notice,  at  the  time,  of  his  intention  to  sue,  and  warning  not  to  pay 
over  the  amount  to  the  Treasury.  Elliott  v.  Swartwout,  10  Pet.  137. 
But,  after  an  act  of  Congress  had  required  collectors  to  pay  over  such 
monies,  it  was  held,  against  the  dissent  of  Mr.  Justice  Story,  that 
the  personal  liability  was  gone.  Cary  v.  Curtis,  3  How.  236.  Later 
statutes  however  recognize  suits  against  collectors  in  such  cases,  and 
the  plaintiff  contends  that  they  should  be  construed  to  create  a  new 
statutory  liability  attached  to  the  office  and  passing  to  successors, 
as  was  held  in  this  case,  the  formal  defendant  being  saved  from  harm 
by  the  United  States.  This  however  is  not  the  language  of  the 
statutes  and  hardly  can  be  reconciled  with  the  decision  of  this  Court 
in  Sage  v.  United  States,  250  U.  S.  33,  and  other  cases  to  which  we 
shall  refer.  ...  In  Patton  v.  Brady,  184  U.  S.  608,  a  suit  against 
a  collector  begun  after  the  passage  of  this  statute,  it  wras  held  that 
it  could  be  revived  against  his  executrix,  which  shows  again  that  the 
action  is  personal,  as  also  dees  the  fact  that  the  collector  may  be 
held  liable  for  interest/'  Smietanka  v.  Indiana  Steel  Co.,  257  U.  S. 
1,  4,  5. 
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of  supervision  and  control  of  the  processes  of  enforce¬ 
ment.  It  cannot  be  deemed  to  be  unreasonable  that  the 
Congress  in  the  present  instance  provided  for  cases  in 
which  a  claim  in  abatement  had  been  filed  and  the  col¬ 
lection  stayed.  In  its  selection  the  Congress  dealt  with 
an  appropriate  class  and  was  not  bound  to  include  others. 
Nor  is  the  statute  rendered  invalid  by  the  provision  as  to 
payments  made  within  a  year  after  its  enactment.  As 
already  stated,  the  Treasury  Department  did  not  construe 
section  611  as  authorizing  collections  in  the  future,  after 
the  expiration  of  the  period  of  limitation;19  and  if  the 
Congress  saw  fit  to  make  the  statute  applicable  to  future 
voluntary  payments,  it  was  clearly  entitled  to  fix  a  limit 
of  time  within  which  it  might  be  so  applied. 

In  some  of  the  cases  under  review,  it  is  insisted  that 
section  611  does  not  preclude  the  recovery  of  interest, 
upon  the  ground  that  the  interest  had  not  been  assessed 
and  therefore  lay  outside  the  prohibition  of  the  statute. 
But  it  does  not  appear  that  there  was  any  statutory 
requirement  that  interest  as  such  should  be  assessed,  and 
the  valid  denial  of  the  right  to  recover  the  principal  should 
be  deemed  to  apply  also  to  the  interest. 

Judgments  affirmed. 


MAGEE  v.  UNITED  STATES. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  65.  Argued  December  9,  1930— Decided  January  26,  1931. 

1.  Decided  in  part  upon  the  authority  of  Graham  v.  Goodcell,  ante 
p.  409.  P.  433. 

2.  The  time  limitation  on  assessment  prescribed  by  §  250  (d)  of 
the  Revenue  Act  of  1921,  was  properly  applicable  to  an  addi¬ 
tional  assessment  of  1916  income  taxes,  made  in  October,  1921 
before  the  Act  was  passed.  P.  434. 


10  See  Note  7. 
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3.  A  taxpayer  who  has  benefited  by  his  claim  in  abatement  is  not 

in  a  position  to  contest  its  legality.  P.  434. 

37  F.  (2d)  763  ;  68  Ct.  Cls.  771,  affirmed. 

Certiorari,  281  U.  S.  713,  to  review  a  judgment  deny¬ 
ing  a  claim  for  refund  of  an  income  tax  payment. 

Mr.  Theodore  B.  Benson,  with  whom  Mr.  William 
Meyerhof}  was  on  the  brief,  for  petitioner. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher,  Assistant  Attorney  General  Youngquist, 
and  Messrs.  Claude  R.  Branch,  Special  Assistant  to  the 
Attorney  General,  George  H.  Foster,  and  Erwin  N.  Gris¬ 
wold  were  on  the  brief,  for  the  United  States. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

The  petitioner  filed  his  income  tax  return  for  1916  in 
February,  1917.  In  October,  1921,  the  Commissioner  of 
Internal  Revenue  assessed  an  additional  tax,  and  in 
November,  1921,  the  petitioner  filed  a  claim  in  abate¬ 
ment.  In  1924,  the  Commissioner  allowed  the  claim  in 
abatement  for  a  portion  of  the  amount  claimed  and  re¬ 
jected  it  as  to  the  residue,  which  the  petitioner  then  paid, 
upon  the  collector’s  demand.  In  December,  1927,  the 
petitioner  filed  a  claim  for  refund,  which  was  rejected, 
whereupon  this  suit  was  brought  in  the  Court  of  Claims 
in  December,  1928,  to  recover  the  amount  paid.  The 
court  dismissed  the  action,  applying  section  611  of  the 
Revenue  Act  of  1928  (c.  852,  45  Stat.  791,  875),  37  Fed. 
(2d)  763.  This  Court  granted  a  writ  of  certiorari,  281 
U.  S.  713. 

The  questions  presented  with  respect  to  the  construc¬ 
tion  and  validity  of  section  611  are  the  same  as  those 
considered  in  Graham  v.  Goodcell,  ante,  p.  409.  The  peti¬ 
tioner  contends,  however,  that  this  section  does  not  apply 
to  his  case,  upon  the  ground  that  the  tax  was  not  assessed 
within  the  three-year  period  of  limitation  prescribed  by 
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section  9  (a)  of  the  Revenue  Act  of  1916  (c.  463,  39  Stat. 
756,  763).  The  Court  of  Claims  held  that  the  assessment 
was  valid  under  the  provisions  of  section  250  (d)  of  the 
Act  of  1921  (Act  of  November  23,  1921,  c:  136,  42  Stat. 
227,  265).  We  think  the  court  was  right  in  construing 
this  statute  as  applicable  to  the  assessment,  although  pre¬ 
viously  made,  and  hence  that  the  tax  was  assessed 
“  within  the  period  of  limitation  properly  applicable 
thereto,”  as  required  by  section  611  of  the  Revenue  Act 
of  1928. 

The  petitioner  also  insists  that  his  claim  in  abatement 
waS  illegal  under  section  250  (d)  of  the  Revenue  Act  of 
1921.  We  do  not  find  that  there  was  any  statutory  pro¬ 
hibition  of  the  filing  of  a  claim  in  abatement  in  the  cir¬ 
cumstances  here  shown.  The  taxpayer  benefited  by  the 
claim  and  is  not  in  a  position  to  contest  its  legality. 
Compare  United  States  v.  The  John  Barth  Company ,  279 
U.  S.  370,  376;  Florsheim  Brothers  Dry  Goods  Company, 
Limited,  v.  United  States,  280  U.  S.  453,  464.  The  case 
falls  within  section  611  of  the  Revenue  Act  of  1928  and 
this  precludes  recovery. 

Judgment  affirmed. 


MASCOT  OIL  COMPANY,  INCORPORATED,  v. 
UNITED  STATES. 

UNITED  STATES  v.  WYMAN,  PARTRIDGE  & 
COMPANY,  INCORPORATED. 

HEINER,  COLLECTOR  OF  INTERNAL  REVENUE, 
v.  ERIE  COAL  &  COKE  COMPANY. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS  AND  THE  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  THIRD  CIRCUIT. 

Nos.  400,  416,  and  508.  Argued  December  11,  1930.— Decided 

January'  26,  1931. 

Section  1106  (a)  of  the  Revenue  Act  of  1926,  provided,  inter  alia, 
that  “The  bar  of  the  statute  of  limitations  against  the  United 
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States  in  respect  of  any  internal-revenue  tax  shall  not  only  operate 
to  bar  the  remedy  but  shall  extinguish  the  liability ;  but  no  credit 
or  refund  in  respect  of  such  tax  shall  be  allowed  unless  the  taxpayer 
has  overpaid  the  tax.”  Held  that,  whatever  its  proper  construction, 
the  fact  that  the  taxes  in  question  were  collected  while'  this  section 
was  in  force,  did  not  save  claims  for  refunds  from  §  611  of  the 
Revenue  Act  of  1928.  See  Graham  v.  Goodcell,  ante,  p.  409. 

42  F.  (2d)  309;  70  Ct.  Cls.  246,  affirmed. 

41  F.  (2d)  886;  70  Ct.  Cls.  119,  reversed. 

42  F.  (2d)  214,  reversed. 

Certiorari  (see  post )  to  review  judgments  in  suits  to 
recover  moneys  collected  as  income  and  profits  taxes.  In 
the  first  case  the  Court  of  Claims  denied  the  claim;  in  the 
second  it  allowed  it;  and  in  the  third  a  recovery  in  the 
District  Court,  33  F.  (2d)  135,  was  affirmed  on  appeal. 

Messrs.  Theodore  B.  Benson  and  W.  A.  Sutherland 
argued  the  cause,  and  Mr.  Benson  and  Mr,  William  Meyer¬ 
hof  filed  a  brief,  for  the  Mascot  Oil  Company,  Incorpo¬ 
rated. 

Mr.  Frank  J.  Albus,  with  whom  Mr.  William  Meyerhoff 
was  on  the  brief,  for  Wyman,  Partridge  &  Company. 

Mr.  Robert  A.  Applegate,  with  whom  Mr.  H.  B.  Mc- 
Cawley  was  on  the  brief,  for  the  Erie  Coal  &  Coke  Com¬ 
pany. 

Assistant  Attorneys  General  Rugg  and  Youngquist, 
with  whom  Solicitor  General  Thacher  and  Messrs.  Claude 
R.  Branch,  Sewall  Key,  and  Norman  D.  Keller,  Special 
Assistants  to  the  Attorney  General,  and  Erwin  N.  Gris¬ 
wold,  George  H.  Foster,  Brpdley  B.  Gilman,  and  H.  Brian 
Holland  were  on  the  briefs,  for  the  United  States  and 
Heiner. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

These  actions  were  brought  to  recover  the  amount  of. 
taxes  alleged  to  have  been  illegally  collected  after  the* 


436 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.  S. 


expiration  of  the  statutory  period  of  limitation.  The 
Government  resists  recovery  under  section  611  of  the 
Revenue  Act  of  1928  (c.  852,  45  Stat.  791,  875).  In  No. 
400,  Mascot  Oil  Company,  Inc.,  v.  United  States,  the 
Government  was  successful.  42  Fed.  (2d)  309.  In  No. 
416,  United  States  v.  Wyman,  Partridge  &  Company,  41 
Fed.  (2d)  886,  and  in  No.  508,  Heiner,  Collector  of  Inter¬ 
nal  Revenue,  v.  Erie  Coal  &  Coke  Company,  42  Fed.  (2d) 
214,  the  decisions  below  were  in  favor  of  the  plaintiffs. 
This  Court  granted  writs  of  certiorari. 

In  No.  400,  Mascot  Oil  Company,  Inc.  v.  United  States, 
the  taxpayer  had  made  a  deposit  in  escrow  with  a  bank 
to  cover  the  amount  of  the  tax,  but,  when  the  collector 
demanded  payment,  it  was  made  by  the  taxpayer  under 
protest  and  not  from  the  deposit.  In  No;  508,  Heiner, 
Collector  of  Internal  Revenue,  v.  Erie  Coal  &  Coke  Com¬ 
pany,  a  bond  had  been  given  to  secure  payment  of  the 
tax.  The  making  of  the  deposit  in  the  former  case,  and 
the  giving  of  the  bond  in  the  latter,  were  after  the  statute 
of  limitations  had  run,  but  the  taxpayer  in  each  case 
insists  that  the  statute  had  not  thereby  been  waived. 

We  may  lay  that  question  aside,  for  if  there  was  no 
waiver  these  two  cases,  together  with  No.  416,  United 
States  v.  Wyman,  Partridge  &  Company,  involved  the 
same  circumstances  as  those  decided  this  day  in  Graham 
v.  Goodcell,  ante,  p.  409,  save  that  collections  were  made 
while  section  1106  (a)  of  the  Revenue  Act  of  1926  (c.  27, 
44  Stat.  9,  113)  was  in  force.1  That  section  was  repealed, 

1  This  section  provided:  “  Sec.  1106  (a).  The  bar  of  the  statute  of 
limitations  against  the  United  States  in  respect  of  any  internal- 
revenue  tax  shall  not  only  operate  to  bar  the  remedy  but  shall  ex¬ 
tinguish  the  liability;  but  no  credit  or  refund  in  respect  of  such  tax 
shall  be  allowed  unless  the  taxpayer  has  overpaid  the  tax.  The  bar 
of  the  statute  of  limitations  against  the  taxpayer  in  respect  of  any 
internal-revenue  tax  shall  not  only  operate  to  bar  the  remedy  but 
shall  extinguish  the  liability;  but  no  collection  in  respect  of  such  tax 
shall  be  made  unless  the  taxpayer  has  underpaid  the  tax.” 
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as  of  the  date  of  its  passage,  by  section  612  of  the  Revenue 
Act  of  1928  (45  Stat.  875).  It  is  not  necessary  to  attempt 
to  resolve  the  questions  raised  by  the  ambiguous  language 
of  this  section,  as  we  are  of  the  opinion  that,  from  any 
point  of  view,  it  does  not  protect  the  taxpayers  from  the 
operation  of  section  611  of' the  Revenue  Act  of  1928. 
At  the  time  the  taxes  were  collected,  there  was  no  liability 
on  the  part  of  the  taxpayers,  but  this  was  also  true  in 
the  case  of  the  petitioners  in  Graham  v.  Goodcell,  supra. 
The  Congress  had  constitutional  authority  in  the  circum¬ 
stances  set  forth  in  section  611  of  the  Revenue  Act  of 
1928  to  cure  the  defect  in  administration  which  had 
resulted  in  the  collection  of  the  tax  after  the  statute  of 
limitations  had  run  and  to  deny  recovery  to  the  taxpayers 
for  the  amount  paid.  The  fact  that  section  1106  (a)  of 
the  Revenue  Act  of  1926  was  in  effect  at  the  time  of  the 
collection  is  a  distinction  which  does  not  affect  the  result. 

No.  400,  Mascot  Oil  Company,  Inc.,  v.  United 
States,  judgment  affirmed. 

No.  416,  United  States  v.  Wyman,  Partridge  & 
Company,  judgment  reversed. 

No.  50 SyHeiner,  Collector  of  Internal  Revenue, 
v.  Erie  Coal  &  Coke  Company,  judgment  reversed. 


BURNET,  COMMISSIONER  OF  INTERNAL  REVE¬ 
NUE,  v.  WILLINGHAM  LOAN  &  TRUST  COM¬ 
PANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FIFTH  CIRCUIT 

No.  53.  Argued  January  13,  1931. — Decided  January  26,  1931. 

Under  the  Revenue  Acts  of  1918  and  1921,  which  provide,  respec¬ 
tively,  as  to  the  time  within  which  assessments  may  be  made, 
“  within  five  years  after  the  return  was  due  or  was  made  ”  and 
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“  within  four  years  after  the  return  was  filed,”  the  day  on  which 

the  return  is  filed  is  properly  excluded  from  tfie  computation  of 

the  period  of  limitation.  P.  439. 

36  F.  (2d)  49,  reversed. 

Certiorari,  281  U.  S.  710,  to  review  a  judgment  revers¬ 
ing,  on  appeal,  a  ruling  of  the  Board  of  Tax  Appeals,  15 
B.  T.  A.  931,  which  sustained  assessments  of  income  and 
profits  taxes  made  by  the  Commissioner. 

Assistant  Attorney  General  Sisson,  with  whom  Solicitor 
General  Thacker,  Assistant  Attorney  General  Youngquist, 
and  Messrs.  Claude  R.  Branch,  Sewall  Key  and  Morton 
K.  Rothschild,  Special  Assistants  to  the  Attorney  General, 
were  on  the  brief,  for  petitioner. 

Mr.  J.  C.  Murphy,  with  whom  Mr.  Joseph  M.  Hartfield 
was  on  the  brief,  for  respondent. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court. 

This  case  came  before  the  Circuit  Court  of  Appeals 
upon  a  short  question.  Returns  for  taxes  for  the  fiscal 
year  1920  and  the  fiscal  year  1921  were  filed  respectively 
on  March  15,  1921  and  March  15,  1922.  Assessments  for 
both  years  were  made  on  March  15,  1926.  The  question 
is  whether  the  assessments  were  too  late  under  the  stat¬ 
utes  by  which  they  were  governed.  The  earlier  one  fell 
under  the  Revenue  Act  of  1918,  c.  18,  §  250  (d),  40  Stat. 
1057,  1083,  which  requires  the  amount  of  tax  due  to  be 
assessed  “  within  five  years  after  the  return  was  due  or 
was  made.”  That  for  1921  was  governed  by  Revenue  Act 
of  1921,  c.  136,  §  250  (d),  42  Stat.  227,  265,  which  requires 
the  assessment  to  be  “  within  four  years  after  the  return 
was  filed.”  Both  acts  are  affirmed  in  Revenue  Act  of 
(February  26,)  1926,  c.  27,  1  277,  (a)  (2)  (3),  44  Stat.  9, 
58.  The  Circuit  Court  of  Appeals  held  that  the  assess- 
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ments  were  too  late.  36  F.  (2d)  49.  A  writ  of  certiorari 
was  granted  by  this  Court.  281  U.  S.  710. 

The  argument  that  prevailed  with  the  Circuit  Court  of 
Appeals  and  that  is  pressed  for  the  respondent  is,  that  a 
taxpayer  is  entitled  to  the  most  favorable  construction 
of  taxing  acts,  that  there  is  a  distinction  between  a  limi¬ 
tation  running  from  a  day  and  one  from  an  event,  and 
that,  if  the  words  quoted  are  taken  literally,  the  part  of 
the  day  after  the  return  was  filed  must  be  part  of  the 
four  or  five  years.  We  are  seeking  a  measure  of  time,  and 
therefore  we  have  to  translate  the  event  into  the  language 
of  time;  and  when,  as  here,  there  is  no  special  reason 
for  being  more  precise,  the  day  is  the  unit,  because  peo¬ 
ple  generally  measure  periods  of  more  than  one  day  by 
days,  months  or  years.  When  we  say  “  four  years  after 
the  return  was  filed,”  by  common  usage  we  think  of  four 
years  after  the  day  on  which  the  return  was  filed,  and 
it*  would  seem  that  Congress  was  following  common 
usage.  The  earlier  act  read,  “after  the  leturn  was  due 
or  was  made.”  The  return  was  not  due  before  the  end  of 
the  day  for  filing.  By  §  250  (d)  of  the  Revenue  Acts  of 
1918  and  1921  no  suits  shall  be  begun  “  after  the  expira¬ 
tion  of  five  years  after  the  date  when  such  return  was 
filed,”  obviously  treating  the  “date”  and  the  filing  as 
marking  the  same  starting  point,  and  “  date  ”  equally 
plainly  meaning  the  year  and  day  of  the  month.  The 
general  rule  was  laid  down  long  ago  in  language  quoted 
from  Chief  Justice  Bronson,  Cornell  v.  Moulton ,  3  Denio 
12,  [16]:  “When  the  period  allowed  for  doing  an  act  is 
to  be  reckoned  from  the  making  of  a  contract,  or  the  hap¬ 
pening  of  any  other  event,  the  day  on  which  the  event 
happened  may  be  regarded  as  an  entirety,  or  a  point  of 
time;  and  so  may  be  excluded  from  the  computation.” 
Sheets  v.  Selden’s  Lessee,  2  Wall.  177.  Owensboro  v. 
Owensboro  Water  Works  Co.,  243  U.  S.  166,  171.  Bemis 
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v.  Leonard,  118  Mass.  502,  and  many  more  cases.  The 
fiction  that  a  day  has  no  parts  is  a  figurative  recognition 
of  the  fact  that  people  do  not  trouble  themselves  with¬ 
out  reason  about  a  nicer  division  of  time. 

Judgment  reversed. 


RAILWAY  EXPRESS  AGENCY,  INCORPORATED, 

v.  VIRGINIA. 

APPEAL  FROM  THE  SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 

No.  55.  Argued  January  19,  1931. — Decided  February  2,  1931. 

A  Delaware  corporation,  which  acquired  and  conducted,  as  agent  of 
the  railroads,  the  interstate  and  intrastate  railway  ■  express  busi¬ 
ness  throughout  the  country,  was  created  after  a  provision  of 
the  Virginia  constitution  became  effective,  forbidding  any  foreign 
corporation  to  carry  on  the  business  of  a  public  service  company, 
intrastate,  and  was  therefore  denied  a  certificate  of  authority. 
Held: 

1.  That  the  prohibition  was  not  shown  to  be  void  as  a  burden 
on  interstate  commerce. 

2.  That  it  did  not,  in  violation  of  the  Fourteenth  Amendment, 
deprive  the  foreign  corporation  of  its  right  to  sue  in  the  federal 
courts  and  to  remove  suits  to  them  on  the  ground  of  diversity  of 
citizenship.  P.  444. 

153  Va.  498,  affirmed. 

Appeal  from  a  judgment  confirming  an  order  of  a  state 
corporation  commission  denying  to  a  foreign  corporation 
a  certificate  of  authority  to  do  an  intrastate  business. 

Mr.  Albert  M.  Hartung ,  with  whom  Messrs.  Wyndham 
R.  Meredith  and  Harry  S.  Marx  were  Qn  the  brief,  for 
appellant. 

The  power  of  a  State  to  exclude  a  foreign  corporation 
doing  an  interstate  business  is  not  absolute;  it  is  relative. 
Western  Union  v.  Kansas,  216  U.  S.  1,  33,  34;  Pullman 
Co.  v.  Kansas,  216  U.  S.  56,  68-70. 
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Appellant  comes  directly  within  the  rule  laid  down  in 
those  cases.  It  is  not  seeking  to  transact  a  new  business 
but  has  succeeded  to  one  which  has  been  carried  on  for  up¬ 
wards  of  fifty  years  producing  large  receipts  from  all  the 
United  States,  including  the  State  of  Virginia — both  inter¬ 
state  and  intrastate  business.  Interstate  and  intrastate 
shipments  are  handled  by  the  one  organization,  with  the 
same  personnel,  and  with  one  system  of  supervision,  over¬ 
head  and  accountings  Cf.  Western  Union  v.  Kansas,  216 
U.  S.  1,  37.  The  business  is  necessarily  conducted  as  an 
entity. 

The  effect  of  the  decision  below  would  be  to  deprive  the 
appellant  and  the  public  of  the  benefits  of  this  arrange¬ 
ment  and  bring  about  a  method  of  operation  wholly  im¬ 
practical  and  utterly  inconvenient. 

If  the  appellant  and  a  Virginia  corporation  should 
unite  in  handling  the  business  by  joint  equipment,  there 
would  be  necessary  the  segregation  of  the  expense  of  the 
state  and  interstate  business.  This  is  always  difficult  and 
expensive,  and,,  generally  impossible  of  accurate  accom¬ 
plishment.  There  would  be  such  commingling  of  state 
and  interstate  business  that  it  would  be  extremely  difficult, 
if  not  impossible,  to  determine  with  respect  to  some  trans¬ 
actions  whether  the  federal  or  the  state  laws  governed, 
and  whether  the  federal  or  the  state  courts  would  have 
jurisdiction.  The  effect  of  the  Virginia  constitutional 
provision  would  be  substantially  to  burden  interstate 
commerce,  and,  therefore,  it  is  void,  although  the  state 
may  not  have  intended  to  enact  an  invalid  law.  Ludwig 
v.  Western  Union,  216  U.  S.  146,  162;  Pullman  Co.  v. 
Kansas,  216  U.  S.  56,  68. 

Nor  does  the  suggestion  that  the  appellant  organize  a 
subsidiary  corporation,  and  if  it  so  desire  then  merge  with 
such  corporation,  lessen  or  remove  the  burden  upon  inter¬ 
state  commerce.  The  corporation  then  would  be  a  domes¬ 
tic  corporation  of  the  States  of  Delaware  and  Virginia, 


442 


OCTOBER  TERM,  1930. 

Argument  for  Appellant. 


282  U.  S. 


and  be  subject  to  the  laws  of  those  States  applicable  to 
corporations  organized  therein.  Distinguishing:  Hemp¬ 
hill  v.  Orlofj,  277  U.  S.  537;  Pembina  Mining  Co.  v. 
Pennsylvania,  125  U.  S.  181;  Ashley  v.  Ryan,  153  U.  S. 
436. 

The  express  service  is  an  integral  part  of  the  railroad 
business;  the  railroad  companies  are  required  to  furnish 
that  service  directly  or  through  an  agent.  Express  Cases, 
117  U.  S.  1.  They  have  chosen  to  do  so  through  the 
agency  of  appellant,  with  the  approval  of  the  Interstate 
Commerce  Commission,  which  specifically  held  the  acqui¬ 
sition  of  the  control  of  the  appellant  to  be  in  the  public 
interest,  and  that  the  proposed  grouping  of  carriers  and 
division  of  earnings  provided  in  the  operating  contract 
will  be  in  the  interest  of  better  service  to  the  public  and 
economy  in  operation.  The  requirement  of  the  Virginia 
constitution  would  defeat  that  purpose  and  impose  an 
undue  burden  on  a  corporation  engaged  in  interstate  com¬ 
merce  as  the  price  for  handling  the  intrastate  business 
incidental  thereto.  Houston  &  Texas  Ry.  v.  United 
States,  234  U.  S.  343. 

The  business  of  the  appellant  is  so  intermingled  that 
the  supreme  authority,  the  Nation,  cannot  exercise  effec¬ 
tive  control  over  the  interstate  commerce  without  inci¬ 
dental  regulation  of  the  intrastate  commerce.  Wisconsin 
Railroad  Comm.  v.  Chicago,  B.  &  Q.  R.  Co.,  257  U.  S. 
588;  Dayton-Goose  Creek  Ry.  v.  United  States,  263  U.  S' 
456,  485;  Western  Union  v.  Kansas,  216  U.  S.  1,  37,  38. 

Compliance  with  the  requirement  by  incorporation  of 
a  separate  corporation  in  Virginia,  either  with  or  with¬ 
out  subsequent  merger  with  the  Delaware  corporation, 
necessarily  will  add  to  the  expense  of  conducting  the  in¬ 
terstate  business,  and,  therefore,  places  an  undue  burden 
on  interstate  commerce.  Colorado  v.  United  States,  271 
U.  S.  153. 
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The  decision  denies  the  equal  protection  of  the  laws 
in  depriving  appellant  of  its  right  to  institute  suits  in  the 
federal  courts  and  to  remove  suits  from  the  state  to  the 
federal  courts  on  the  ground  of  diversity  of  citizenship, 
and  by  classification  without  reasonable  basis. 

Mr.  Collins  Denny,  Jr.,  Assistant  Attorney  General  of 
Virginia,  with  whom  Messrs.  John  R.  Saunders,  Attorney 
General,  and  Edwin  H.  Gibson,  Assistant  Attorney  Gen¬ 
eral,  were  on  the  brief,  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Appeals  of  Virginia  affirming  an  order  erf  the 
Corporation  Commission  that  denied  to  the  appellant  a 
certificate  of  authority  to  do  an  intrastate  express  busi¬ 
ness  in  Virginia.  153  Va.  498.  The  appellant  was  in¬ 
corporated  in  Delaware,  in  December,  1928,  and  was  given 
by  its  charter  not  only  power  to  engage  in  international, 
interstate  and  intrastate  express  business*  but  other  most 
extensive  ones  to  own  personal  and  real  property  and  to 
engage  in  other  collateral  undertakings.  Its  stock  was 
to  be  owned  by  railroad  corporations.  It  has  bought  the 
business  and  assumed  the  liabilities  of  the  American  Rail¬ 
way  Express  Company,  and  is  an  agency  of  railroads 
throughout  the  United  States.  The  appellant’s  right  to 
do  interstate  business  is  not  questioned,  but  it  was  held 
by  the  Supreme  Court  of  Appeals  that  being  a  foreign 
corporation  created  since  the  Constitution  of  the  State 
went  into  effect  in  1902,  it  was  prohibited  by  that  instru¬ 
ment  from  doing  intrastate  express  business  by  the  plain 
words  of  section  one  hundred  and  sixty-three.  The  ap¬ 
pellant  says  that  so  construed  the  prohibition  is  a  direct 
burden  upon  the  interstate  commerce  which  is  its  princi¬ 
pal  business,  and  therefore  is  void.  It  also  invokes  the 
Fourteenth  Amendment  for  some  help. 
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There  is  not  here,  as  there  was  in  Western  Union  Tele¬ 
graph  Co.  v.  Kansas,  216  U.  S.  1,  and  Pullman  Co.  v.  Kan¬ 
sas,  216  U.  S.  56,  a  deliberate  attempt  to  use  the  State’s 
powers  as  the  means  for  attaining  the  unconstitutional  re¬ 
sult  of  taxing  property  outside  the  State.  Western  Union 
Telegraph  Co.  v.  Foster,  247  U.  S.  105, 114.  Virginia  is  not 
attempting  to  go  beyond  its  power  by  indirection  or  to 
take  anything  from  anybody.  It  simply  is  refusing  to 
grant  a  foreign  corporation  a  permit  to  transact  local  busi¬ 
ness  without  taking  out  a  charter  from  the  jurisdiction 
within  which  that  business  must  be  done.  There  is  no 
substantial  evidence  that  the  refusal  would  impose  a  bur¬ 
den  on  interstate  commerce  and  it  is  presumed  to  be  con¬ 
stitutional.  O’ Gorman  &  Young,  Inc.  v.  Hart  j  or  d  Fire 
Insurance  Co.,  ante,  p.  251.  We  may  add  that  as  sug¬ 
gested  by  the  State  Court  the  difficulties  created  by  the 
Constitution  of  Virginia  probably  will  not  prove  hard  to 
overcome  when  it  is  found  that  they  must  be  met. 

The  objection  based  on  the  Fourteenth  Amendment  is 
that  the  requirement  of  the  Virginia  Constitution  deprives 
the  appellant  of  its  right  to  sue  in  the  federal  courts  and 
to  remove  suits  to  them  on  the  ground  of  diversity  of 
citizenship.  This  plainly  is  inaccurate.  The  appellant  is 
not  deprived  of  any  rights.  It  can  do  all  that  it  ever 
could.  If  it  sees  fit  to  acquire  a  new  personality  under 
the  laws  of  Virginia  it  cannot  complain  that  the  new 
person  has  not  the  same  rights  as  itself.  Of  course  there 
can  be  no  suggestion  here  that  the  clause  in  the  State 
Constitution  was  adopted  for  a  sinister  end.  And,  unless 
it  was,  the  inability  of  the  new  State  corporation  to  do 
all  that  the  appellant  could  have  done  is  only  the  legiti¬ 
mate  incident  of  a  legitimate  act. 


Judgment  affirmed. 
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ENSTEN  et  al.  v.  SIMON,  ASCHER  &  COMPANY, 

INCORPORATED. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  46.  Argued  December  12,  1930. — Decided  February  2,  1931. 

1.  To  protect  the  valid  part  of  a  patent  containing  an  invalid  claim, 
the  patentee  must  disclaim  the  invalid  part  without  unreasonable 
neglect  or  delay.  Rev.  Stats.,  §§  4917,  4922;  U.  S.  C.,  Title  35, 

■  §§  65,  71.  P.  449. 

2.  By  interlocutory  decree  in  a  suit  for  infringement,  the  District 
Court  upheld  some  of  the  patent  claims  and  adjudged  another 
invalid.  The  infringer  took  an  interlocutory  appeal,  unsuccess¬ 
fully,  to  the  Circuit  Court  of  Appeals;  but  the  patentee  took 
none,  and  thereafter,  when  the  case,  upon  remand  from  that 
court,  was  again  before  the  District  Court  for  an  accounting,  he 
disclaimed  the  invalid  part  in  the  Patent  Office.  This  was  almost 
two  years  after  the  invalidity  of  the  claim  had  been  adjudged  by 
the  District  Court.  Subsequently  he  brought  this  suit  in  another 
circuit,  on  the  remainder  of  the  patent.  Held,  that  the  bill  for 
an  injunction  was  properly  dismissed,  upon  the  ground  that  the 
patentee  had  unreasonably  neglected  and  delayed  making  the 
disclaimer  and  therefore  was  not  entitled  to  the  benefits  of  the 
disclaimer  statute.  P.  455. 

38  F.  (2d)  71,  affirmed. 

Certiorari,  281  U.  S.  708,  to  review  a  decree  upholding 
the  dismissal  of  the  bill  in  a  patent  infringement  suit. 

Messrs.  0.  Ellery  Edwards  and  Harold  Elno  Smith  for 
petitioners. 

The  patentee  had  several  options  after  the  adverse 
decision  of  Judge  Westenhaver.  He  could  disclaim  im¬ 
mediately;  he  could  wait  until  a  higher  court  had  passed 
upon  the  issue  of  validity;  he  could  have  brought  a  new 
suit  elsewhere.  In  case  he  chose  to  appeal,  he  could  ap¬ 
peal  within  thirty  days  *or  he  could  wait  until  the  final 
decree.  He  took  no  interlocutory  appeal,  and  he  did  not 
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file  a  disclaimer,  but  left  the  matter  open  for  future  deter¬ 
mination,  either  by  final  appeal  or  by  a  new  suit  else¬ 
where.  Under  the  doctrine  of  O’Reilly  v.  Morse,  15  How. 
62,  he  was  entitled  to  do  this. 

At  that  time  a  decision  in  his  favor  on  Claim  2  by  the 
appellate  court  would  have  done  him  no  good  because  the 
other  claims  were  ample  to  protect  the  invention  and  did 
protect  it  so  that  there  was  a  very  substantial  recovery. 
Accordingly,  after  the  Circuit  Court  of  Appeals  had  af¬ 
firmed  the  validity  of  the  other  claims,  and  before  any 
final  decree  was  entered,  Ensten  disclaimed  Claim  2  in¬ 
stead  of  taking  an  appeal  on  an  issue  which  would  have 
been  largely  moot,  as  it  would  in  no  way  have  affected 
the  matter  of  damages  and  profits  or  the  injunction,  which¬ 
ever  way  the  case  had  been  decided.  To  get  the  peculiar 
characteristics  necessary  for  the  commercial  exploitation 
of  his  invention,  it  was  essential  to  use  the  elements 
covered  by  the  other  claims  which  were  held  valid. 

From  the  foregoing,  it  is  apparent  that  Ensten  was  well 
within  the  rule  laid  down  in  O’Reilly  v.  Morse,  supra,  be¬ 
cause  he  filed  his  disclaimer  prior  to  the  final  decree,  unless 
he  was  prejudiced  by  the  fact  that  the  Judicial  Code  of 
1914  had  changed  the  law  so  as  to  permit  an  interlocutory 
appeal  of  which  he  had  not  taken  advantage,  having  pre¬ 
ferred  to  let  the  whole  matter  go  over  until  the  final 
decree,  or  until  he  might  file  a  disclaimer  short  of  that 
time.  He  is  not  to  be  penalized  for  doing  this.  Seymour 
v.  McCormick,  19  How.  96;  Minerals  Separation  v.  Butte 
&  Superior  Mining  Co.,  250  U.  S.  336. 

The  filing  of  the  disclaimer  has  nothing  to  do  with  the 
validity  of  the  patent  as  to  Claims  1,  3,  4,  and  5,  and 
relates  to  costs  only.  Sessions  v.  Romadka,  145  U.  S.  129 ; 
Hailes  v.  Albany  Stove  Co.,  123  U.  S.  582. 

Through  and  including  the  law  of  1836,  a  patent  was 
void  which  covered  too  much.  A’ disclaimer  under  the  law 
of  1837  saved  a  patent  otherwise  void  under  the  Act  of 
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1836.  The  Act  of  1870  repealed  the  laws  of  1836  and 

1837,  but  reenacted  the  law  of  1837  as  to  disclaimers. 
Thereafter  the  disclaimer  law  was  no  longer  applicable  to 
the  conditions  it  was  designed  to  meet. .  The  law  of  1870 
confirmed  the  bargain  theory  earlier  held  by  courts.  It 
was  the  deliberate  intention  of  Congress  to  abolish  the 
old  features  of  the  combined  patent  law  and  common  law 
which  made  a  patent  incurably  void  if  too  broad,  and  to 
substitute  in  lieu  the  more  humane  and  just  doctrine, 
first  enunciated  by  Lord  Eldon  in  1800.  Cartwright  v. 
Armott,  1  Abb.  P.  C.  171,  174;  Grant  v.  Raymond,  6  Pet. 
218,  241;  Seymour  v.  Osborne,  11  Wall.  533. 

Mr.  John  F.  Neary,  with  whom  Messrs.  Harry  S.  Band- 
ler,  Ramsey  Hoguet,  and  Daniel  L.  Morris  were  on  the 
brief,  for  respondent. 

Messrs.  Benjamin  T.  Roodhouse,  James  A.  Brown,  and 
Charles  Neave,  by  special  leave  of  Court,  filed  a  brief  on 
behalf  of  the  Excelsior  Steel  Furnace  Company,  as  amicus 
curiae. 

Mr.  Justice  McReynolds  delivered  the  opinion  of 
the  Court. 

By  an  original  bill  presented  to  the  District  Court, 
Southern  District  of  New  York,  November  9,  1929,  peti¬ 
tioners  sought  to  prevent  respondent  from  further  in¬ 
fringing  Letters  Patent  No.  1,313,080,  for  improvements 
in  knitted  caps  and  to  recover  damages.  They  asked 
a  preliminary  injunction;  affidavits  were  presented  by 
both  sides ;  the  facts  are  not  controverted. 

It  appears — 

That  the  patent,  6  claims,  issued  to  Louis  H.  Ensten 
August  12,  1919.  In  the  first  suit  upon  i t— Ensten  v. 
Rich-Sampliner  Co.,  et  al. — commenced  in  the  District 
Court,  Northern  District  of  Ohio,  an  interlocutory  decree, 
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dated  May  24,  1922,  adjudged  claims  1,  3,  4  and  5  valid 
and  infringed ;  claim  2  invalid. 

That  within  30  days  the  defendants  appealed  from  so 
much  of  that  decree  as  upheld  the  four  claims;  the  com¬ 
plainant  might  have  but  did  not  appeal.  The  Circuit 
Court  of  Appeals  approved  the  decree  so  far  as  challenged, 
June  20,  1923;  the  validity  of  claim  2  was  not  before  it. 
Rehearing  was  denied  October  4,  1923;  mandate  issued 
October  18,  1923.  291  Fed.  1003. 

That  after  such  remittance  the  District  Court  ordered 
an  accounting.  The  complainant  offered  to  show  dam¬ 
ages  to  his  exclusive  licensee,  Lion  Knitting  Mills  Com¬ 
pany.  As  that  Company  was  not  party  to  the  cause,  the 
Master  rejected  the  offer;  the  court  affirmed  his  action. 

That  on  April  30,  1924,  Ensten  disclaimed  as  to  claim 
2  in  the  Patent  Office.  Thereafter,  he  and  the  Lion  Knit¬ 
ting  Mills  Company  presented  a  joint  bill  against  the 
original  defendants.  A  motion  to  dismiss  because  of 
unreasonable  neglect  and  delay  in  making  the  disclaimer 
was  sustained  April  5,  1926,  13  F.  (2d)  132 — Judge  West- 
enhaver.  The  Circuit  Court  of  Appeals,  May  9,  1927, 
held  the  second  bill  was  in  effect  an  amendment  to  the 
original  one;  declared  the  objection  based  upon  failure 
to  disclaim  more  promptly  moot;  reversed  the  decree  of 
the  District  Court;  and  remanded  the  cause  for  appro¬ 
priate  proceedings.  Subsequently,  the  parties  settled 
their  differences;  the  defendant  paid  substantial  dam¬ 
ages;  and  final  decree  went  for  the  complainants  Novem¬ 
ber  1,  1928. 

No  facts  except  those  above  detailed  are  relied  upon. 

Having  heard  the  parties  to  the  present  proceeding,  the 
trial  court  held  that  Ensten,  the  patentee,  unreasonably 
neglected  and  delayed  to  disclaim  claim  2  after  the  Dis¬ 
trict  Court  in  Ohio  had  declared  it  invalid,  denied  an 
application  for  injunction  and  dismissed  the  bill.  The 
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Circuit  Court  of  Appeals  affirmed  this  action  February  4, 
1930,  Ensten  et  al.  v.  Simon,  Ascher  &  Co.,  38  F.  (2d)  71 ; 

called  attention  to  the  conflict  between  its  views  and  those 

* 

of  the  Circuit  Court  of  Appeals,  Seventh  Circuit,  Excel¬ 
sior  Steel  Furnace  Co.  v.  Meyer  &  Bro.  Co.,  36  F.  (2d)  447, 
and  suggested  the  desirability  of  an  authoritative  deter¬ 
mination  of  the  controverted  question  of  l§w. 

The  petition  here  for  certiorari  asked  for  the  writ 
because  of  the  conflict  of  opinion  in  the  two  Circuits. 
The  point  contested  below  and  differently  ruled  in  the 
Circuit  Courts  of  Appeals  concerns  the  effect  of  the  delay 
in  disclaiming.  According  to  the  usual  practice  we  will 
consider  nothing  else. 

Determination  of  the  issue  presented  must  turn  upon 
the  construction  and  effect  of  §§  65  and  71,  Title  35,  U.  S. 
C.  (R.  S.  §§  4917,  4922;  §§  7  and  9,  Act  of  1837,  5  Stat. 
193),  copied  in  the  margin.* 

*  “  Sec.  65.  Disclaimer.  Whenever,  through  inadvertence,  acci¬ 
dent,  or  mistake,  and  without  any  fraudulent  or  deceptive  intention,  a 
patentee  has  claimed  more  than  that  of  which  he  was  the  original 
or  first  inventor  or  discoverer,  his  patent  shall  be  valid  for  all  that 
part  which  is  truly  and  justly  his  own,  provided  the  same  is  a  ma¬ 
terial  or  substantial  part  of  the  thing  patented;  and  any  such  patentee, 
his  heirs  or  assigns,  whether  of  the  whole  or  any  sectional  interest 
therein,  may,  on  payment  of  the  fee  required  by  law,  make  disclaimer 
of  such  parts  of  the  thing  patented  as  he  shall  not  choose  to  claim 
or  to  hold  by  virtue  of  the  patent  or  assignment,  stating  therein  the 
extent  of  his  interest  in  such  patent.  Such  disclaimer  shall  be  in 
writing,  attested  by  one  or  more  witnesses,  and  recorded  in  the 
Patent  Office;  and  it  shall  thereafter  be  considered  as  part  of  the 
original  specification  to  the  extent  of  the  interest  possessed  by  the 
claimant  and  by  those  claiming  under  him  after  the  record  thereof. 
But  no  such  disclaimer  shall  affect  any  action  pending  at  the  time 
of  its  being  filed,  except  so  far  as  may  relate  to  the  question  of 
unreasonable  neglect  or  delay  in  filing  it.  (R.  S.  §  4917.) 

"Sec.  71.  Suit  for  infringement  where  specification  too  broad. 
Whenever,  through  inadvertence,  accident,  or  mistake,  and  without 
any  willful  default  or  intent  to  defraud  or  mislead  the  public,  a 
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The  first  of  these  sections  provides  in  substance  that 
whenever,  through  inadvertence,  accident,  or  mistake, 
and  without  any  fraudulent  or  deceptive  intention,  a 
patentee  has  claimed  more  than  that  of  which  he  was  the 
original  or  first  inventor  or  discoverer,  he  may  be  per¬ 
mitted  to  make  disclaimer  of  such  parts  of  the  thing 
patented  as  he  shall  not  choose  to  claim  or  hold  by  virtue 
of  his  patent.  The  other  permits  the  patentee  to  main¬ 
tain  a  suit  on  his  patent,  although  through  inadvertence, 
accident,  or  mistake,  and  without  any  wilful  default  or 
intention  to  mislead  the  public,  he  has  claimed  some 
material  or  substantial  part  as  an  invention  of  which  he 
was  not  the  original  or  first  inventor.  He  is  deprived, 
however,  of  the  right  to  recover  costs,  unless  he  has  filed 
proper  disclaimer  before  commencement  of  his  suit. 
And  it  further  provides:  “But  no  patentee  shall  be 
entitled  to  the  benefits  of  this  section  if  he  has  unreason¬ 
ably  neglected  or  delayed  to  enter  a  disclaimer.,, 

In  order  properly  to  apply  these  sections  consideration 
must  be  given  to  the  provisions  touching  review  of  inter¬ 
patentee  has,  in  his  specification,  claimed  to  be  the  original  and 
first  inventor  or  discoverer  of  any  material  or  substantial  part  of 
the  thing  patented,  of  which  he  was  not  the  original  and  first  inventor 
or  discoverer,  -  every  such  patentee,  his  executors,  administrators, 
and  assigns,  whether  of  the  whole  or  any  sectional  interest  in  the 
patent,  may  maintain  a  suit  at  law  or  in  equity,  for  the  infringement 
of  any  part  thereof,  which  was  bona  fide  his  own,  if  it  is  a  material 
and  substantial  part  of  the  thing  patented,  and  definitely  distinguish¬ 
able  from  the  parts  claimed  without  right,  notwithstanding  the 
specifications  may  embrace  more  than  that  of  which  the  patentee 
was  the  first  inventor  or  discoverer.  But  in  every  such  case  in  which 
a  judgment  or  decree  shall  be  rendered  for  the  plaintiff  no  costs 
shWII  be  recovered  unless  the  proper  disclaimer  has  been  entered 
at  the  Patent  Office  before  the  commencement  of  the  suit.  But 
no  patentee  shall  be  entitled  to  the  benefits  of  this  section  if  he  has 
unreasonably  neglected  or  delayed  to  enter  a  disclaimer.  (R.  S. 
§  4922.)” 
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locutory  decrees  by  federal  courts.  Formerly,  federal 
practice  permitted  appeals  only  from  final  decrees. 
Section  7,  Act  March  3,  1891,  26  Stat.  828,  empowered 
Circuit  Courts  of  Appeals  to  review  an  interlocutory  decree 
granting  or  continuing  an  injunction.  Ex  parte  National 
Enameling  Co.,  201  U.  S.  156.  This  section  was  modified 
by  Act  of  1895,  Chap.  96,  28  Stat.  666,  and  by  Act  of  June 
6,  1900,  31  Stat.  660.  And  the  Act  of  April  14,  1906,  34 
Stat.  116,  amended  it  to  read  thus — 

“  Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  dis¬ 
trict  or  in  a  circuit  court,  or  by  a  judge  thereof  in  vaca¬ 
tion,  an  injunction  shall  be  granted  or  continued,  or  a 
receiver  appointed  by  an  interlocutory  order  or  decree, 
in  any  cause  an  appeal  may  be  taken  from  such  inter¬ 
locutory  order  or  decree  granting  or  continuing  such  in¬ 
junction,  or  appointing  such  receiver,  to  the  circuit  court 
of  appeals:  .  . 

The  Judicial  Code,  Act  March  3,  1911,  36  Stat.  1134, 
provided — 

“  Sec.  129.  Where  upon  a  hearing  in  equity  in  a  dis¬ 
trict  court,  or  by  a  judge  thereof  in  vacation,  an  injunc¬ 
tion  shall  be  granted,  continued,  refused,  or  dissolved  by 
an  interlocutory  order  or  decree,  or  an  application  to 
dissolve  an  injunction  shall  be  refused,  or  an  interlocu¬ 
tory  order  or  decree  shall  be  made  appointing  a  receiver, 
an  appeal  may  be  taken  from  such  interlocutory  order 
or  decree  granting,  continuing,  refusing,  dissolving,  or 
refusing  to  dissolve,  an  injunction,  or  appointing  a  re¬ 
ceiver,  to  the  circuit  court  of  appeals,  notwithstanding 
an  appeal  in  such  case  might  upon  final  decree  under  the 
statutes  regulating  the  same,  be  taken  directly  to  the 
Supreme  Court :  Provided,  That  the  appeal  must  be  taken 
within  thirty  days  from  the  entry  of  such  order  or 
decree  .  . 

See  Act  of  1925,  §  227,  Title  28,  U.  S.  C.,  which  further 
enlarged  the  right. 
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Did  the  patentee  Ensten  unreasonably  neglect  or  delay 
to  make  disclaimer  of  claim  2  after  May  24,  1922,  when 
the  District  Court  in  Ohio  declared  it  invalid?  He  dis¬ 
claimed  April  30,  1924;  and  only  the  facts  narrated  above 
are  relied  on  for  explanation  or  excuse.  / 

Under  the  early  accepted  general  rule  a  patent  with  an 
invalid  claim  was  wholly  void,  and  this  defect  effectually 
barred  suit  upon  it.  Congress  undertook  to  modify  this 
by  §§  7  and  9,  Chap.  45,  Act  of  1837.  5  Stat.  193.  In 
substance  these  became  §§  4917  and  4922,  Revised  Stat¬ 
utes,  and  65  and  7l,  Title  35,  U.  S.  C.  The  two  sections 
“are  parts  of  one  law,  having  one  general  purpose,  and 
that  purpose  is  to  obviate  the  inconvenience  and  hard¬ 
ship  of  the  common  law,  which  made  a  patent  wholly 
void  if  any  part  of  the  invention  was  wrongfully  claimed 
by  the  patentee,  and  which  made  such  a  defect  in  a  patent 
an  effectual  bar  to  a  suit  brought  upon  it.”  Hailes  v. 
Albany  Stove  Co.,  123  U.  S.  582;  Sessions  v.  Romadka, 
145  U.  S.  29,  41.  Construed  together  they  “enact  that 
where  a  patentee  claims  materially  more  than  that  which 
he  was  the  first  to  invent,  his  patent  is  void,  unless  he  has 
preserved  the  right  to  disclaim  the  surplus;  and  that  he 
may  fail  to  preserve  that  right,  by  unreasonable  neglect 
or  delay  to  enter  a  disclaimer  in  the  Patent  Office.” 
Walker  on  Patents,  6th  ed.,  §  254. 

The  statute  is  remedial;  the  intent  is  to  aid  the  inventor 
free  from  wilful  default  or  intention  to  mislead  the  public 
by  permitting  him  to  avoid  the  consequence  of  inad¬ 
vertence,  accident  or  mistake  through  prompt  disavowal 
of  the  apparent  right  to  exclude  others  from  something 
improperly  included  in  the  words  of  his  grant.  Escape  is 
permitted  only  to  one  who  acted  originally  in  good  faith 
and  who  has  complied  with  the  prescribed  conditions.  „ 
“The  same  principle  which  forbids  a  patentee  to  assert 
a  right  to  more  than  he  has  actually  invented  compels 
him  to  disavow  the  right  as  soon  as  he  discovers  that  it 
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has  been  unjustly  claimed.  Unreasonable  delay  in  dis¬ 
claiming  is  thus  tantamount  to  an  original  fraudulent 
claim,  and  through  it  the  patentee  loses  the  privilege  of 
making  the  amendment  by  which  alone  his  patent  could 
be  saved.  The  question  of  unreasonable  delay  is  a  ques¬ 
tion  for  the  court,  upon  the  facts  as  found  either  by  its 
own  investigation  or  the  verdict  of  a  jury..  Delay  begins 
whenever  the  patentee  becomes  aware  that  he  has  claimed 
more  than  he  has  invented  or  described.  In  cases  where 
the  excess  is  not  apparent  at  once  upon  the  inspection  of 
the  patent  by  the  patentee,  the  allowance  of  his  claim  by 
the  patent  office  raises  such  a  presumption  in  its  favor 
that  he  may  rely  on  its  validity  until  a  court  of  compe¬ 
tent  jurisdiction  decides  that  it  is  broader  than  his  real 
invention.”  Robinson  on  Patents  (1890),  Vol.  II,  p.  284. 

The  petitioners  say  that,  after  Judge  Westenhaver  by 
interlocutory  decree  declared  claim  2  invalid,  the  patentee 
had  several  options.  He  might  have  made  disclaimer 
immediately;  he  might  have  appealed  from  the  inter¬ 
locutory  decree  within  30  days;  he  might  have  awaited 
the  final  decree  and  appealed  from  that;  he  might  have 
sued  again  in  another  Circuit  and  prosecuted  such  suit  to 
final  decree.  Accordingly,  they  maintain  that  the  delay 
which  actually  occurred  cannot  be  declared  unreasonable. 

Under  this  view,  a  patentee  having  procured  allowance 
of  an  invalid  claim  may  hold  it  in  the  face  of  the  public 
for  years  (here  nearly  two  years)  with  large  possible 
advantage  to  himself  and  much  injury  to  others.  By  the 
assertion  of  his  apparent  monopoly  he  may  deter  others 
from  legitimate  action  and  seriously  prejudice  the  public. 
See  Miller  v.  Brass  Co.,  104  U.  S.  350,  355. 

To  support  their  position  petitioners  rely  especially 
upon  O’Reilly  v.  Morse  (1853),  15  How.  62,  121,  and 
Seymour,  v.  McCormick  (1856),  19  How.  96,  106. 

O’Reilly  v.  Morse  was  decided  here  when  appeals  in 
federal  courts  lay  only  from  final  decrees.  The  Circuit 
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Court  had  sustained  all  claims  of  the  patent.  This  court 
held  one  invalid  and  then  disposed  of  the  contention  that 
because  of  the  failure  to  disclaim  there  could  be  no  right 
to  recover  under  the  valid  odes.  Mr.  Chief  Justice 
Taney  for  the  court  said: 

“  It  appears  that  no  disclaimer  has  yet  been  entered  at 
the  patent  office.  But  the  delay  in  entering  it  is  not 
unreasonable.  For  the  objectionable  claim  was  sanc¬ 
tioned  by  the  head  of  the  office  ;  it  has  been  held  to  be 
valid  by  a  circuit  court,  and  differences  of  opinion  in 
relation  to  it  are  found  to  exist  among  ’the  justices  of 
this  court.  'Under  such  circumstances  the  patentee  had 
a  right  to  insist  upon  it,  and  not  disclaim  it  until  the 
highest  court  to  which  it  could  be  carried  had  pronounced 
its  judgment.  The  omission  to  disclaim,  therefore,  does 
not  render  the  patent  altogether  void;  and  he  is  entitled 
to  proceed  in  this  suit,  for  an  infringement  of  that  part 
of  his  invention  which  is  legally  claimed  and  described. 
But  as  no  disclaimer  was  entered  in  the  patent  office 
before  this  suit  was  instituted,  he  cannot,  under  the  act 
of  Congress,  be  allowed  costs  against  the  wrongdoer, 
although  the  infringement  should  be  proved.  And  we 
think  it  is  proved  by  the  testimony.” 

Seymour  v.  McCormick  declared — “  In  respect  to  the 
question  of  unreasonable  delay  in  making  the  disclaimer, 
as  going  to  the  whole  cause  of  action,  the  court  are  of 
opinion  that  the  granting  of  the  patent  for  this  improve¬ 
ment,  together  with  the  opinion  of  the  court  below  main¬ 
taining  its  validity,  repel  any  inference  of  unreasonable 
delay  in  correcting  the  claim;  and  that,  under  the  cir¬ 
cumstances,  the  question  is  one  of  law.  This  was  decided 
in  the  case  of  the  Telegraph,  (15  How.  [62]  121).” 

Neither  of  these  cases  lends  support  to  the  petitioners. 
Attention  also  has  been  called  to  United  States  v.  Amer¬ 
ican  Bell  Tel.  Co.,  167  U.  S.  224,  Simmons  Co.  v.  Grier 
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Bros.,  258  U.  S.  82,  91,  and  other  causes;  but  their  facts 
differ  so  materially  from  those  now  presented  that  special 
comment  upon  them  is  unnecessary. 

In  certain  definitely  defined  circumstances,  and  to  the 
end  that  the  mistaken  but  honest  inventor  may  obtain 
relief  from  the  old  rule,  the  disclaimer  provisions  permit 
him  to  deprive  the  public  temporarily  of  complete  free¬ 
dom  from  the  .assertion  of  a  monopoly  apparently  valid, 
but  not  so  in  fact.  When  a  competent  court  has  declared 
his  pretensions  without  sufficient  foundation,  we  think 
good  faith  and  the  spirit  of  the  enactment  demand  that 
he  act  with  such  promptness  as  the  circumstances  permit 
either  to  vindicate  his  position  or  to  relieve  the  public 
from  further  evil  effects  of  his  false  assertion.  But  for 
the  benign  provisions  of  the  statute,  such  an  assertion 
would  invalidate  the  whole  patent;  and  these  provisions 
were  intended  to  protect  only  those  who  by  prompt 
action  either  seek  to  overturn  an  adverse  ruling  or  retreat 
from  a  false  position. 

When  the  District  Court  in  Ohio  declared  claim  2 
invalid,  the  owner  of  the  patent  might  have  appealed  to 
the  Circuit  Court  of  Appeals  within  thirty  days  and  thus 
secured  an  early  determination  of  his  rights.  He  did  not 
choose  this  course  but  continued  to  hold  himself  out  as 
possessor  of  the  sole  right  to  “  make,  use  and  vend  ”  under 
the  rejected  claim,  for  nearly  two  years.  Then  he  aban¬ 
doned  it.  He  made  no  effort  promptly  to  vindicate  what 
he  had  asserted  nor  did  he  surrender  it.  Thus  he  failed 
to  earn  the  offered  exemption  and  now  he  may  not 
complain. 

A  similar  view  of  the  meaning  and  effect  of  §§  65  and 
71  has  been  often  accepted  by  District  Courts  and  Circuit 
Courts  of  Appeals.  The  doctrine  there  commonly 
approved  is  that,  where  one  claim  of  a  patent  is  declared 
invalid,  the  trial  court  may  refuse  a  decree  sustaining  the 
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others  until  there  is  disclaimer  as  to  the  invalid  one  or  a 
prompt  appeal.  Walker  on  Patents,  6th  ed.,  §  260,  copie 
in  the  margin.*  First  Circuit:  Suddard  v.  American 
Motor  Co.,  163  Fed.  852  (1908).  Second  Circuit: 
Atwater  Mjg.  Co.  v.  B decker  Mfg.  Co.  (C.  C.)  8  Fed.  608; 
Tyler  v.  Galloway  (C.  C.)  12  Fed.  567;  Brainard,  v. 
Cramme  (C.  C.)  12  Fed.  621;  Matthews  v.  Spangenberg 
(C.  C.)  19  Fed.  823;  Hake  v.  Brown  (C.  C.)  37  Fed.  783; 
Electric  Accumulator  Co.  v.  Julien  Electric  Co.  (C.  C.)  38 
Fed.  117;  Union  Paper  Bag  Machine  Co.  v.  Waterbury 
(C.  C.)  39  Fed.  389;  Steam  Gauge  Co.  v.  Kennedy  (C.  C.) 
41  Fed.  38;  Williams  v.  Barnard  (C.  C.)  41  Fed.  358; 
Smead  v.  School  Dist.  (C.  C.)  44  Fed.  614;  Brush  Electric 


*  “  Sec.  260.  An  important  question  arises  when  a  District  Court, 
before  any  disclaimer  has  been  filed,  decides  that  a  part  of  the 
claims  of  the  patent  in  suit  are  valid,  and  have  been  infringed  by 
the  defendant,  while  another  part  are  void  for  want  of  novelty,  or 
for  want  of  invention,  and  ought  therefore  to  be  disclaimed.  Ought 
the  judge  in  such  a  case,  to  enter  a  decree  for  an  injunction  and  an 
account  on  the  valid  claims,  and  allow,  the  complainant  to  disclaim 
the  others  or  not,  as  he  deems  most  prudent;  or  should  he  decline  to 
enter  any  decree  till  the  complainant  shall  have  filed  a  disclaimer? 
The  second  of  these  courses  has  been  the  practice  in  the  first  circuit, 
in  the  sixth,  in  the  seventh,  and,  prior  to  the  decision  of  Page  Machine 
Co.  v.  Dow,  Jones  &  Co.,  in  the  second  circuit  [168  Fed.  703] ;  prior 
to  the  Page  Machine  Co.  case  one  of  the  judges  in  the  second  cir¬ 
cuit  criticised  that  practice  as  arbitrary  and  unjust,  and  in  at  least 
one  case  in  the  sixth  circuit  the  practice  has  not  been  followed  by 
the  Circuit  Court,  the  reason  being  given  that  such  a  requirement 
would  deprive  the  complainant  of  the  benefit  of  an  appeal  from 
the  decree  in  so  far  as  it  held  the  disclaimed  claim  invalid.  The 
samp  reason  is  stated  in  the  Page  Machine  Co.  case.  And  one  of  the 
judges  of  the  third  circuit  has  held  the  first  course  to  be  the  proper 
practice. 

“Where  a  patentee  through  inadvertence  claimed  that  of  which 
he  was  not  the  original  inventor,  but  a  disclaimer  was  not  filed  before 
suit,  no  recovery  can  be  allowed  or  injunction,  unless  a  disclaimer 
be  filed  within  a  reasonable  time.” 
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Co.  v.  Electrical  Accumulator  Co.  (C.  C.)  47  Fed.  48;  Bal¬ 
lard  v.  McCluskey  (C.  C.)  58  Fed.  880.  Sixth  Circuit: 
Odell  v.  Stout ,  22  Fed.  159;  Office  Specialty  Mfg.  Co.  v. 
Globe  Co.,  65  Fed  599;  Morgan  Co.  v.  Alliance  Co.,  176 
Fed.  100;  Herman  v.  Youngstown  Car  Mfg.  Co.,  191  Fed. 
579,  587 ;  Cummer  Co.  v.  Atlas  Dryer  Co.,  193  Fed.  993, 
998;  Higgin  Mfg.  Co.  v.  Watson,  263  Fed.  378.  Seventh 
Circuit:  Liquid  Carbonic  Co.  v.  Gilchrist  Co.,  253  Fed. 
54,  58. 

In  Page  Machinery  Co.  v.  Dow,  Jones  &  Co.,  168  Fed. 
703,  decided  in  1909  prior  to  the  enlarged  appeal  pro¬ 
vision  in  the  Judicial  Cqde,  the  Second  Circuit  Court  of 
Appeals  expressed  disapproval  of  -the  then  prevailing 
practice  lipon  the  ground  that  an  inventor  should  not  be 
required  to  accept  the  opinion  of  a  single  judge.  The 
principal  reason  for  this  objection  disappeared  when  the 
Judicial  Code  became  effective  and  broader  appeals  from 
interlocutory  orders  were  permitted. 

In  Excelsior  Steel  Furnace  Co.  v.  Meyer  &  Bro.  Co., 
36  F.  (2d)  447,  the  Circuit  Court  of  Appeals,  Seventh 
Circuit,  declared  that  “in  no  case  would  a  court  be  jus¬ 
tified  in  finding  that  a  patentee  unreasonably  delayed 
the  filing  of  a  disclaimer  until  after  the  expiration  of  the 
statutory  period  within  which  he  might  further  litigate 
the  question  of  the  validity  of  the  contested  claims.” 
But,  in  Liquid  Carbonic  Co.  v.  Gilchrist,  supra,  the  same 
court  had  said  “  that  under  the  circumstances  indicated 
in  these  statutes  [§§  4917,  4922,  R.  S.]  benefit  of  any 
recovery  by  the  patentee  is  denied  unless  or  until  dis¬ 
claimer  is  filed.”  So  far  as  we  are  advised  no  other  court 
has  sustained  the  theory  advanced  by  the  petitioners. 

Certainly,  in  this  case  where  an  appeal  was  taken  by  the 
defendants,  it  would  have  entailed  no  unreasonable  hard¬ 
ship  upon  the  patent  owner  promptly  to  have  submitted 
the  legality  of  the  rejected  claim  for  determination  by 
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the  appellate  court.  The  route  to  that  end  was  obvious, 
easy,  inexpensive.  He  deliberately  failed  to  defend  his 
assertion  of  right  by  appealing.  He  has  been  guilty  of 
unreasonable  delay  and  has  not  brought  himself  within 
the  beneficent  provisions  of  the  statute. 

The  judgment  below  must  be 

Affirmed. 


LOUISIANA  v.  MISSISSIPPI. 

No.  8,  original.  Argument  commenced  and  suspended,  and  cause 
*  referred  to  a  Special  Master,  October  8,  1928.  Submitted  on  de¬ 
fendant’s  exceptions  to  the  report  of*  the  Special  Master,  January 
5,  1931.— Decided  February  2,  1931. 

1.  In  a  suit  to  establish  a  part  of  the  boundary  line  of  Louisiana 
and  Mississippi  between  Willow  Point  and  adjacent  territory  in 
the  former  and  Township  9  North,  Range  8  West,  in  the  latter 
State,  where  the  Mississippi  River  forms  what  is  known  as  Albe¬ 
marle  Bend,  the  Court,  after  an  examination  of  the  documentary 
and  oral  evidence,  sustains  the  master  in  finding: 

(1)  That  changes  in  the  course  of  the  river  which  occurred 
at  the  place  in  question  between  the  years  1823  and  1912-13, 
by  which  a  considerable  area  was  added  to  the  Louisiana  shore, 
were  by  gradual  erosions  and  accretions,  and  not  by  avulsions. 
P.  462, 

(2)  That  a  change  in  1912-13  by  which  the  river,  shifting  to 
the  west,  cut  off  a  large  part  of  this  area,  was  due  to  an  avulsion! 
P.  465. 

(3)  That  Mississippi  did  not  by  possession  or  exercise  of 
sovereignty  or  dominion  acquire  right  or  title  to  the  disputed 
territory.  P.  466. 

2.  Upon  these  facts,  the  boundary  is  the  thread  of  the  main  channel 
of  the  river  as  it  was  immediately  prior  to  the  avulsion  of  1912-13. 
P.  467. 

Final  hearing  of  an  original  suit  to  establish  part  of 
an  interstate  boundary. 

Messrs.  Gerard  Brandon,  Percy  Saint,  Attorney  General 
of  Louisiana,  John  Dale,  Robert  Ash,  Philip  Hough,  John 
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Dale,  Jr.,  and  L.  D.  Dale  were  on  the  brief  for  the  State 
of  Louisiana. 

Messrs.  George  T.  Mitchell,  Attorney  General  of  Mis¬ 
sissippi,  H.  H.  Creekmore,  Pat  Henry,  Rufus  Creekmore, 
E.  C.  Sharp,  and  Rush  H.  Knox  were  on  the  brief  for  the 
State  of  Mississippi. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

The  bill  seeks  a  decree  locating  and  establishing  a  por¬ 
tion  of  the  boundary  line  of  Louisiana  and  Mississippi, 
between  Willow  Point  and  adjacent  premises  in  the  for¬ 
mer,  and  lands  in  Township  9  North,  Range  8  West,  in 
the  latter  state,  where  the  Mississippi  River  forms  what 
is  known  as  Albemarle  Bend. 

In  1823  the  thread  of  the  navigable  channel  of  the  river 
was  the  true  boundary  line,  and  is  correctly  located  by 
surveys  made  by  the  Mississippi  River  Commission  in 
1823  and  1824.  At  that  time  the  territory  now  in  dispute 
was  within  Mississippi  and  consisted  of  an  island  (then 
known  as  Tullos  Island,  which  lay  to  the  east  of  the  thread 
of  the  river  and  was  separated  from  the  Mississippi  main¬ 
land  by  a  chute)  and  certain  portions  of  the  mainland 
east  thereof.  Prior  to  1882  the  island  was  renamed 
“  Island  No.  98.” 

The  complainant  asserts: 

That  between  1823  and  1913  erosions  occurred  which 
ate  away  all  of  Tullos  Island  and  large  portions  of  the 
Mississippi  shore; 

That  accretions  attached  to  the  Louisiana  shore; 

That  the  river,  and  consequently  the  interstate  bound¬ 
ary  line,  gradually  and  imperceptibly  moved  eastwardly 
and  northwardly  a  distance  of  five  or  six  miles; 

That  the  accretions  to  the  Louisiana  shore  became  the 
territory  of  complainant; 
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That  in  1912-1913  the  river  suddenly  changed  its 
course,  cut  across  the  bar  formed  by  the  said  accretions 
on  the  Louisiana  side,  and  by  avulsion  formed  a  new 
channel  to  the  west,  severing  from  the  Louisiana  shore  a 
large  portion  of  the  accretion  theretofore  formed; 

That  as  the  last  change  was  by  avulsion  the  boundary 
line  remained  and  now  is  at  the  thread  of  the  extreme 
easterly  and  northeasterly  channel  of  the  river  as  it  was 
in  1912-1913. 

The  Mississippi  River  Commission  surveyed  the  river 
in  1882,  and  admittedly  its  chart  made  from  that  survey 
correctly  shows  the  shore  lines  and  bar  lines  and  other 
relevant  data  as  of  that  year.  A  further  survey  was  made 
by  the  Commission,  and  a  plotting  taken  therefrom  in 
1894,  and  a  similar  survey  and  plotting  shows  the  river 
as  it  was  in  1912-13.  These  demonstrate  that  the  river 
had  moved  to  the  eastward  from  its  position  in  1823,  each 
survey  placing  it  considerably  east  of  its  location  at  the 
time  of  the  next  earlier  one. 

The  respondent  avers: 

That  the  complainant  has  failed  to  show  how  the  change 
in  the  channel  came  about  between  the  surveys  of  1823- 
1824  and  that  of  1882; 

That  as  complainant  has  the  burden  of  showing  that  the 
change  took  place  by  accretion  rather  than  by  avulsion, 
and  has  failed  to  carry  that  burden,  it  can  make  no  claim 
for  the  land  added  to  the  Louisiana  shore  prior  to  1882; 

That  subsequent  to  1882  the  river  above  the  point  in 
controversy  cut  into  the  Louisiana  bank  above  and  along 
the  northern  border  of  Willow  Point,  was  deflected  in  a 
northeasterly  direction,  so  that  instead  of  striking  Tullos 
Island  it  curved  around  the  head  of  what  then  remained 
of  the  island  (as  it  is  shown  on  the  survey  of  1882)  and 
enlarged  the  chute  between  that  island  and  the  Mississippi 
shore,  forming  a  new  channel  there; 
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That  subsequently  the  old  channel,  which  had  run  to 
the  west  of  the  island,  filled  up,  and  thereby  the  island 
became  attached  to  the  Louisiana  shore; 

That  the  new  channel  running  to  the  north  and  east  of 
what  was  left  of  Tullos  Island  added  by  accretion  to  the 
easterly  side  of  the  island  and  cut  farther  into  the  Mis¬ 
sissippi  shore  until  1912-13,  when  the  river  suddenly 
abandoned  the  new  channel  and  returned  to  the  old 
1882  channel; 

That  thereby  what  theretofore  had  been  Tullos  Island 
again  became  an  island  separated  from  the  Louisiana 
shore,  although  greatly  enlarged  over  its  dimensions  in 
1882  by  the  accretions  added  to  its  easterly  side. 

As  an  additional  and  alternative  defense  Mississippi 
asserts  that  its  title  to  the  disputed  territory  cannot  now 
be  assailed  because  of  long  continued  possession  and  exer¬ 
cise  of  sovereignty  and  dominion,  with  the  acquiescence  of 
Louisiana. 

On  the  issues  thus  made  testimony  was  taken  before 
a  commissioner,  and  was  referred  to  Thomas  G.  Haight, 
a  member  of  the  bar  of  this  court,  as  special  master,  with 
direction  and  authority  to  report  his  findings  of  fact,  con¬ 
clusions  of  law,  and  recommendations  for  a  decree.  He 
has  filed  his  report,  recommending  a  decree  in  accordance 
with  the  contentions  of  the  complainant.  The  respond¬ 
ent  has  filed  exceptions. 

The  parties  are  in  agreement  as  to  the  applicable  legal 
principles.  The  exceptions  raise  no  questions  of  law, 
but  go  solely  to  the  correctness  of  the  master’s  fact  find¬ 
ings  and  conclusions.  We  have,  therefore,  examined  the 
proofs,  consisting  of  documentary  evidence  and  oral  tes¬ 
timony,  to  determine  whether  the  'master’s  findings  are 
in  accord  therewith.  In  brief  he  finds: 

1.  That  the  changes  between  1823  and  1912-13  were 
by  gradual  erosion  of  the  Mississippi  shore  and  gradual 
accretions  to  the  Louisiana  shore,  and  not  by  avulsions. 
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2.  That  the  change  in  1912-13  was  due  to  an  avulsion. 

3.  That  the  accretions  up  to  the  avulsion  of  1912-13 
and  thereafter,  so  long  as  the  current  flowed  in  the 
easterly  channel  as  it  was  prior  to  the  avulsion,  became 
Louisiana  territory. 

4.  That  the  avulsion  of  1912-13  did  not  change  the 
boundary  line. 

5.  That  Mississippi  did  not  by  possession  or  exercise 
of  sovereignty  or  dominion  acquire  right  or  title  to  the 
disputed  territory;  and  as  a  consequence  of  the  foregoing, 

6.  That  the  present  true  boundary  line  is  the  middle 
of  the  navigable  channel  prior  to  the  avulsion  of  1912- 
13,  as  that  channel  was  when  the  current  ceased  to  flow 
therein  by  reason  of  the  formation  of  the  new  channel 
by  the  avulsion  of  1912-13,  and  the  filling  of  the  former 
channel. 

There  is  no  challenge  of  findings  2  and  4.  The  whole 
controversy  revolves  about  the  correctness  of  findings 
1  and  3  as  to  the  physical  changes  which  actually  took 
place,  and  finding  5  as  to  the  exercise  pf  dominion  by  the 
respondent. 

I.  With  respect  to  the  physical  changes  which  have 
taken  place  in  the  location  of  the  Mississippi  River,  the 
proofs  may  conveniently  be  divided  into  two  parts, — 
those  which  apply  to  the  period  prior  to  1882,  and  those 
which  have  to  do  with  that  between  1882  and  1912. 

It  was  impossible  to  procure  much  or  very  persuasive 
oral  evidence  as  to  conditions  prior  to  1882.  The  master 
had  before  him,  however,  the  charts  of  the  Mississippi 
River  Commission  of  1823-24  and  of  1882,  and  plats  from 
surveys  made  in  1866  and  1870.  By  comparing  these 
and  noting  facts  deducible  from  them,  he  concluded  that 
the  river  moved  eastward  from  its  1823  channel  to  its 
1882  channel  gradually  and  not  by  avulsion.  He  found 
that  the  Louisiana  shore  was  eroded  above  Albemarle 
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Bend  and  extended  to  the  eastward  by  accretions  at  Wil¬ 
low  Point:  He  further  found  that  while  this  was  occur¬ 
ring  the  eastward  sweep  of  the  river  gradually  cut  away 
the  greater  portion  of  Tullos  Island.  Diiring  all  of  this 
time  the  river  remained  of  approximately  the  same  width, 
thus  negativing  Mississippi’s  contention  as  to  the  possi¬ 
bility  of  the  change  in  the  channel  being  sudden  and  by 
avulsions  of  nature.  His  conclusions  were  also  sup¬ 
ported  -by  the  relative  locations  of  sand  bars  and  river 
t>anks  at  the  dates  of  the  successive  surveys.  In  1882  a 
towhead,  so-called,  had  been  formed  on  the  sand  bar  cre¬ 
ated  by  the  accretions  to  the  Louisiana  shore,  which  was 
named  “Newman’s  Towhead”  because  the  owner  of  the 
Louisiana  mainland  at  the  point  from  which  the  bar  had 
made  out  was  a  man  named  Newman.  On  this  towhead 
there  had  sprung  up  a  growth  of  willow  and  cottonwood 
timber. 

From  an  examination  of  the  proofs  and  a  checking  of 
the  processes  of  reasoning  and  deduction  adopted  by  the 
master  we  are  satisfied  that  his  findings  on  this  branch 
of  the  case  are  justified;  and  that  the  contention  of 
Mississippi  that  he  has  relied  upon  mere  inferences,  which 
do  not  rise  to  the  dignity  of  affirmative  proofs,  is  not 
well  founded. 

A  more  serious  controversy,  complicated  by  conflicting 
oral  testimony,  is  disclosed  as  to  what  occurred  between 
1882  and  1912.  The  complainant  adduced  proofs  tend¬ 
ing  to  show  that  the  eastward  and  northeastward  move¬ 
ment  of  the  channel  continued  after  1882.  These  fur¬ 
ther  tend  to  show  that  by  1894  all  that  was  left  of  Tullos 
Island  in  1882  had  been  washed  away,  and  that  the  main 
channel  of  the  river  was  in  part  where  that  island  had 
formerly  been  and  in  part  east  of  its  location;  that  the 
eastward  movement  of  the  river  and  the  direction  of  the 
current  to  the  east  eroded  a  substantial  portion  of  the 
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former  Mississippi  mainland;  that  from  1894  to  1912 
this  movement  eastward  continued  until  whole  sections 
of  Township  9  North,  Range  8  West,  in  Mississippi,  had 
caved  away;  that  in  periods  of  high  water  in  1912  and 
1913  the  river  overflowed  the  bar  extending  out  from  the 
Louisiana  shore  to  Newman’s  Towhead  and  took  a  south¬ 
westerly  course,  cutting  across  the  accretions  theretofore 
formed  and  leaving  the  eastern  portions  of  the  bar,  in¬ 
cluding  the  towhead,  an  island ;  that  a  portion  of  this  new 
island  occupied  the  location  of  what  was  formerly  Tullos 
Island.  Thus  complainant  claimed,  that,  prior  to  1912, 
the  old  island  had  been  washed  away  by  the  eastward 
progress  of  the  river  channel,  and  had  been  replaced  by 
accretions  along  the  westerly  side  of  the  river  adjacent 
to  Louisiana. 

Respondent  offered  evidence  tending  to  show  that  while 
the  river  reached  the  extreme  easterly  position  averred  by 
the  complainant,  it  did  so  not  by  washing  away  Tullos 
Island  and  moving  eastwardly  over  the  former  location  of 
that  island,  but  by  swinging  around  to  the  north  and  east 
of  that  island,  enlarging  and  scouring  out  the  former  chute 
or  narrow  channel  between  the  island  and  the  Mississippi 
mainland;  that  thereafter  the  river  added  by  accretions 
to  the  eastern  side  of  what  was  left  of  the  island,  and  that 
the  old  channel  to  the  west  of  it  gradually  filled  up. 

If  the  weight  of  the  evidence  is  with  the  complainant, 
the  territory  in  controversy  belongs  to  Louisiana;  if  the 
contrary  be  found,  the  disputed  territory,  originally  within 
the  boundaries  of  Mississippi,  so  remains. 

There  is  much  conflicting  testimony  as  to  the  location 
of  the  main  channel  between  1890  and  1912;  as  to  whether 
Tullos  Island  was  scoured  away;  as  to  the  character  of 
the  soil  and  timber  on  the  island;  as  to  whether  the 
alleged  clay  soil  of  the  island  disappeared  and  was  after¬ 
wards  replaced  by  a  sand  bar  formed  by  accretion;  as  to. 
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whether  the  original  virgin  timber  which  was  on  it  fell 
into  the  river  and  disappeared  with  it,  or  in  part  still 
stands  as  mute  evidence  that  the  island  was  never  entirely 
washed  way. 

Mindful  of  the  fact  that  the  special  master  did  not  see 
and  hear  the  witnesses,  we  have  felt  it  incumbent  upon 
us  to  fetudy  the  proofs,  documentary  and  oral,  to  examine 
the  deductions  made  therefrom,  and  thereby  to  test  the 
stated  conclusions.  The  preponderance  of  the  evidence 
supports  the  master’s  finding  that  from  1882  to  1894  the 
river  moved  eastwardly,  caving  away  Tullos  Island  along 
its  western  shore,  until  it  had  wiped  out  that  island;  that 
the  continued  eastward  movement  caved  the  Mississippi 
shore,  at  the  same  time  adding  to  the  accretions  which 
had  already  formed  on  the  Louisiana  shore  opposite  Wil¬ 
low  Point;  and  that  the  bar  was  continuous  from  the 
old  high  bank  on  the  Louisiana  side  to  the  end  of  New¬ 
man’s  Towhead.  Thus  by  1912  an  area  five  or  six  miles 
in  length  and  several  miles  in  width  had  been  added  to 
the  Louisiana  shore. 

As  matters  stood  in  1912  and  1913,  the  boundary  line 
between  the  states  was  the  thread  of  the  navigable  chan¬ 
nel  far  to  the  eastward  of  the  present  channel.  As  above 
stated,  there  is  no  controversy  as  to  what  occurred  in 
1912-13.  The  river  by  a  sudden  avulsion  made  a  short¬ 
cut  to  the  west  of  Albemarle  Bend,  as  it  then  was;  and 
subsequently  the  channel  in  the  old  bend  to  the  eastward 
of  the  new  channel  silted  and  filled  until  it  entirely  closed 
at  the  upper  end.  This  sudden  avulsion  did  not  change 
the  boundary  line  between  the  states. 

II.  It  remains  to  discuss  the  proofs  bearing  upon  the 
master’s  fifth  finding.  The  survey  of  1882  discloses  that 
accretions  attached  to  the  Louisiana  shore  had  at  that 
time  extended  to  the  eastward  so  far  as  to  cover  a  portion 
of  the  territory  formerly  belonging  to  Mississippi.  The 

22110° — 31 - 30 


466 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.  S. 

1894  survey  shows  tnese  accretions  covering  a  much 
larger  portion,  and  that  of  1912-13  shows  a  still  greater 
extension  over  former  Mississippi  territory.  The  New¬ 
mans,  who  lived  on  Willow  Point,  Louisiana,  had  a  house 
about  one  hundred  yards  east  of  the  1824  mainland,  be¬ 
tween  the  levee  and  the  stream,  and  just  above  Albe¬ 
marle  Bend  proper.  It  must,  therefore,  have  been  built 
on  accretions  formed  subsequent  to  1824.  It  caved  into 
the  river  in  1905.  The  master  found  that  the  possession 
of  the  Newmans  extended  at  least  to  those  accretions 
which  had  attached  to  the  shore  up  to  the  time  that  their 
house  was  destroyed.  The  disputed  territory  is  low 
alluvial  land  subject  to  overflow  at  times  of  high  water 
and  is  not  protected  by  levees  or  dikes.  Upon  portions 
of  it  cottonwood  and  willow  timber  has  grown.  The 
land  is  not  fitted  for  cultivation- or  settlement  except  in 
a  haphazard  way.  It  took  its  name  from  the  Newman 
family  and  was  known  as  the  “Newman  Towhead  ” 
After  the  avulsion  of  1912-13  severed  a  large  portion  of  it 
from  the  Louisiana  shore  the  successors  in  title  of  the 
Newmans  leased  the  cut-off  portion  of  it,  lying  to  the 
eastward  of  the  new  channel,  to  one  Towns.'  The  lease 
described  it  as  part  of  the  Bell  and  Willow  Point  planta¬ 
tions,  located  in  East  Carroll  Parish,  Louisiana.  It  was 
occupied  under  the  lease  for  six  or  eight  years  for  the 
pasturing  of  hogs. 

The  first  knowledge  that  complainant’s  witnesses  had 
of  any  claim  on  behalf  of  Mississippi  or  its  citizens  was 
shortly  before  this  action  was  brought.  It  appears  that 
in  or  about  1923  Mississippi  sold  some  of  the  land  in 
question  for  delinquent  taxes.  On  the  assessment  rolls  of 
Issaquena  County,  Mississippi,  the  purchasers  at  these  tax 
sales  first  appeared  as  owners  in  1925-1926.  The  respond- 


458 


LOUISIANA  v.  MISSISSIPPI. 

Opinion  of  the  Court. 


467 


ent  put  in  evidence  assessment  rolls  for  certain  years  be¬ 
tween  1848  and  1926.  They  show  that  after  1883  certain 
of  the  lands  within  the  original  boundary  of  Tullos  Island 
are  marked  “  in  river/’  or  “  in  Mississippi  River,”  and 
from  time  to  time  these  lands  so  designated  were  assessed 
for  taxation,  sometimes  for  nominal  amounts  and  some¬ 
times  for  substantial  sums.  At  times  “  Island  No.  98  ” 
appears  as  a  separate  item  on  the  rolls,  although  the  sur¬ 
veys  show  that  at  those  times  the  island  had  disappeared. 
It  is  described  as  of  greatly  varying  sizes  in  different  years. 
The  evidence  to  be  drawn  from  this  source  is  quite  con¬ 
tradictory  and!  fails  to  show  any  dominion  by  Mississippi 
over  the  disputed  territory. 

The  record  sustains  the  master’s  finding  that  there  is 
no  proof  that  Louisiana  or  its  citizens  knew  of  or  acqui¬ 
esced  in  any  purported  dominion  of  Mississippi  over  the 
disputed  territory.  The  respondent  has  failed  to  meet 
the  test  laid  down  in  Michigan  v.  Wisconsin,  270  U.  S. 
295,  with  respect  to  exercise  of  sovereignty  and  dominion 
over  the  disputed  territory,  and  acquiescence  by  com¬ 
plainant  in  such  alleged  possession.  The  master’s  fifth 
finding  is  sustained. 

A  decree  should  be  entered  as  recommended  by  the 
master,  appointing  a  commission  to  locate  the  thread  of 
the  main  channel  of  the  Mississippi  River  as  the  same  was 
immediately  prior  to  the  avulsion  of  1912-13; ‘and  the 
line  when  so  located  is  decreed  to  be  the  boundary  be¬ 
tween  the  states,  between  latitude  32°  39'  on  the  north 
and  the  division  line  between  Issaquena  and  Warren 
Counties,  Mississippi  (as  extended  westward),  on  the 
south.  The  parties  are  accorded  forty  days  within  which 
to  submit  a  decree  in  accordance  with  this  opinion. 

It  is  so  ordered. 
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UNITED  STATES  v.  SWIFT  &  COMPANY. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  56.  Argued  January  9,  1931.— Decided  February  2,  1931. 

1.  Under  §§  252  of  the  Revenue  Act  of  1921,  and  284  (b)(1)  of  the 
Revenue  Act  of  1926,  where  an  overpayment  of  income  and  excess 
profits  taxes  for  1917  was  made  by  credit  cf  an  amount  overpaid 
for  another  taxable!  year,  a  claim  for  refund  was  barred  if  not 
filed  within  four  years  from  the  date  of  the  allowance  of  the 
credit.  P.  469. 

2.  Considering  the  practice  of  the  Bureau  of  Internal  Revenue,  the 
date  of  allowance  of  such  a  credit  was  neither  (1)  the  date  on 
which  the  Commissioner  referred  an  overassessment,  which  had 
been  disclosed  and  certified  in  his  office,  to  the  Collector,  in  order 
that  the  latter,  upon  examination  of  the  taxpayer’s  accounts, 
might  abate  the  tax  reduction  so  far  as  warranted  and,  upon 
finding  an  overpayment,  credit  it  against  other  taxes  due  (if  any) 
and  note  and  report  any  balance  for  refund;  nor  (2)  the  date  upon 
which  the  Collector,  following  these  instructions,  entered  the 
credit  on  the  taxpayer’s  account;  but  it  was  (3)  the  date  on 
which  the  Commissioner  approved  the  schedule  showing  the 
credit,  certified  to  him  by  the  Collector.  P.  471,  et  seq. 

68  Ct.  Cls.  97,  affirmed. 

Certiorari,  281  U.  S.  709,  to  review  a  judgment  allow¬ 
ing  a  claim  for  the  amount  of  an  overpayment  of  income 
and  war  profits  taxes. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher,  and  Messrs.  Claude  R.  Branch,  Special 
Assistant  to  the  Attorney  General,  Charles  R.  Pollard, 
Bradley  B.  Gilman,  and  Clarence  M.  Charest,  General 
Counsel  Bureau  of  Internal  Revenue,  and  Ralph  E.  Smith 
were  on  the  brief,  for  the  United  States. 

Mr.  G.  Carroll  Todd,  with  whom  Messrs.  Francis  E. 
Baldwin  and  T.  Hardy  Todd  were  on  the  brief,  for 
respondent. 
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Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

This  was  an  action  by  respondent  for  the  recovery  of 
the  amount  of  an  admitted  overpayment  of  income  and 
war-profits  taxes  for  the  taxable  year  1917,  with  interest. 

In  its  return  for  1917  respondent  included  the  value  of 
stock  dividends  received.  February  28,  1923,  it  filed  a 
claim  for  refund,  alleging  that  the  dividends  in  question 
should  have  been  allocated  to  other  years  than  1917. 
The  claim  was  rejected.  Subsequently  this  court  decided 
that  stock  dividends  did  not  constitute  income,  as  defined 
by  the  Sixteenth  Amendment  ( Eisner  v.  Macomber,  252 
U.  S.  189).  September  3,  1927,  respondent  filed  a  second 
claim  for  refund  which  it  designated  as  an  amended  claim, 
and  therein  for  the  first  time  asserted  that  the  dividends 
did  not  constitute  taxable  income.  The  Commissioner 
of  Internal  Revenue  determined  that  the  latter  claim  was 
barred  by  the  statute  of  limitations  and  rejected  it. 

The  respondent’s  position  is  that  the-  second  claim 
should  be  construed  as  an  amendment  of  the  first ;  but,  if 
not,  then,  treating  the  second  as  an  original  claim,  it  was 
filed  within  the  time  required  by  law  and  should  have  been 
allowed.  The  Court  of  Claims  overruled  respondent’s 
first  contention,  but  held  with  it  upon  its  second,  and  en¬ 
tered  judgment  in  its  favor.  Upon  the  petition  of  the 
United  States  this  court  granted  a  writ  of  certiorari. 

If  the  Court  of  Claims  was  right  in  its  disposition  of 
respondent’s  second  contention  we  need  not  trouble  our¬ 
selves  with  respect  to  the  first.  It  is  admitted  that  if  the 
later  claim  for  refund  was  filed  in  time  the  respondent 
should  recover.  The  sums  of  which  a  refund  is  sought 
were  not  paid  in  cash,  but  consisted  of  a  credit  of  an 
amount  overpaid  for  other  taxable  years.  Whether  the 
claim  was^  filed  in  due  time  depends,  therefore,  upon  a 
determination  of  the  date  when  the  credit  was  allowed 
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within  the  meaning  of  the  statutes.  Section  252  of  the 
Revenue  Act  of  1921  (42  Stat.  268)  contains  the  following 
provision : 

“  That  if,  upon  examination  of  any  return  of  income 
made  pursuant  to  .  .  .  the  Revenue  Act  of  1917,  ...  it 
appears  that  an  amount  of  income,  war-profits  or  excess- 
profits  tax  has  been  paid  in  excess  of  that  properly  due, 
then,  notwithstanding  the  provisions  of  section  3228  of 
the  Revised  Statutes,  the  amount  of  the  excess  shall  be 
credited  against  any  income,  war-profits  or  excess-profits 
taxes,  or  installment  thereof,  then  due  from  the  taxpayer 
under  any  other  return,  and  any  balance  of  such  excess 
shall  be  immediately  refunded  to  the  taxpayer:  Provided, 
That  no  such  credit  or  refund  shall  be  allowed  or  made 
after  five  years  from  the  date  when  the  return  was  due, 
unless  before  the  expiration  of  such  five  years  a  claim 
therefor  is  filed  by  the  taxpayer:  .  .  .” 

The  applicable  portion  of  Section  284  (b)  (1)  of  the 
Revenue  Act  of  1926  (44  Stat.  66)  follows: 

“No  such  credit  or  refund  shall  be  allowed  or  made 
after  .  .  .  four  years  from  the  time  the  tax  was  paid  in 
the  case  of  a  tax  imposed  by  any  prior  Act,  unless  before 
the  expiration  of  such  period  a  claim  therefor  is  filed 
by  the  taxpayer;  .  .  .” 

Under  the  quoted  statutes  the  respondent  was  required 
to  file  its  claim  within  four  years  from  the  date  of  the 
allowance  of  the  credit.  The  petitioner  asserts  that  the 
credit  was  allowed  on  February  9,  1923,  when  the  Com¬ 
missioner  certified  the  overassessment  to  the  Collector. 
The  respondent  insists  that  it  was  when  the  Commis¬ 
sioner  signed  the  schedule  of  refunds  and  credits  as  re¬ 
ported  by  the  Collector  on  September  6,  1923.  The 
earlier  date  is  more  than  four  years  from  the  filing  of  the 
claim,  and  the  later  one  is  within  said  period. 
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The  issue  thus  raised  will  be  resolved  by  determining 
what  act  constituted  the  allowance  of  the  credit.  Proper 
decision  requires  an  understanding  of  the  procedure  fol¬ 
lowed  in  such  cases. 

The  record  discloses  that  the  practice  of  the  Bureau 
was  in  the  first  instance  to  examine  the  taxpayer’s  return 
and  if  it  disclosed  an  overassessment  to  prepare  for  the 
Commissioner  a  so-called  certificate  of  overassessment, 
which  when  certified  by  the  Deputy  Commissioner  went 
to  the  Commissioner.  When  the  Commissioner  had  ac¬ 
cumulated  a  number  of  such  certificates  with  respect  to 
taxpayers  in  a  single  collection  district,  a  form  called  a 
schedule  of  overassessments  was  prepared,  one  line  on 
such  schedule  dealing  with  each  taxpayer’s  account  for 
the  taxable  year  in  question.  On  this  schedule  was  noted 
the  overassessment  of  the  taxpayer  and  blanks  were  left 
for  further  entries  by  the  Collector ,  of  the  district.  To 
it  was  attached  a  subsidiary  schedule,  called  a  schedule 
of  refunds  and  credits,  on  which  the  Collector  should  make 
report  of  his  actions  pursuant  to  the  schedule  of  over- 
assessments,  and  these  two  schedules,  together  with  the 
individual  certificates  of  overassessment,  were  forwarded 
to  the  Collector.  On  the  schedule  of  overassessments 
were  certain  printed  intructions  as  follows: 

“  The  several  amounts  herein  noted  as  reduction  of  tax 
liability  are  hereby  approved  and  allowed. 

“  You  will  immediately  check  the  items  herein  against 
the  accounts  of  the  several  taxpayers  and  determine 
whether  the  several  amounts  in  which  the  tax  liability  has 
been  reduced  should  be  abated  in  whole  or  in  part  and 
make  such  abatement  as  may  be  warranted  by  the  con¬ 
dition  of  the  taxpayer’s  account  for  the  year  involved. 

“  If  any  part  of  the  tax  is  found  to  be  an  overpayment, 
you  will  examine  all  accounts  of  the  taxpayer  for  sub- 


472 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282TJ.S. 

sequent  periods  and  apply  such  overpayment  as  a  credit 
against  the  tax  owing  (if  any)  on  the  taxpayer’s  account 
for  subsequent  periods.  (This  applies  to  income,  war- 
profits  and  excess-profits  taxes  only.) 

“  The  balance  (if  any)  of  the  overpayment  shall  be 
entered  in  column  12  and  placed  upon  a  schedule  of 
refunds  (Form  7777 A)  and  an  appropriate  memorandum 
made  upon  the  taxpayer’s  account. 

“  You  will  thereupon  complete  and  certify  this  sched¬ 
ule  and  Schedule  7777 A  and  return  three  copies  of  each 
to  the  Commissioner  of  Internal  Revenue  at  Washing¬ 
ton,  making  the  appropriate  entries  in  your  accounts.”  * 

The  Commissioner,  when  he  forwarded  these  papers 
to  the  Collector,  had  no  way  of  knowing  whether  the 
overassessment  would  bring  about  an  abatement  of  taxes 
theretofore  assessed  and  unpaid,  or  would  result  in  an 
overpayment  by  the  taxpayer.  This  could  only  be  ascer¬ 
tained  by  the  Collector  from  the  books  and  records  kept 
by  him.  Moreover,  after  the  Collector  ascertained 
whether  an  overpayment  resulted,  he  would  have  to  deter¬ 
mine  from  his  books  and  records  the  further  question 
whether  such  overpayment  should  be  applied  as  a  credit 
on  taxes  due  or,  in  the  absence  of  any  taxes  due,  ought  to 
be  refunded. 

When  the  Collector  had  completed  his  investigation  and 
filled  in  the  information  as  to  abatement,  overpayment, 
credit  and  refund  on  the  schedule  of  assessments,  and  the 
subsidiary  schedule  of  refunds  and  credits,  he  certified  the 
correctness  of  these  schedules  and  returned  them,  together 
with  the  certificates  of  overassessment,  to  the  bureau  in 
Washington.  There  the  schedule  and  certificate  were 
examined  by  the  Deputy  Commissioner,  checked  by  him 

*  At  the  time  here  in  question  the  schedule  of  refunds,  Form 
7777A,  referred  to  in  the  last  two  paragraphs  of  these  instructions, 
had  been  changed  to  a  schedule  of  refunds  and  credits,  Form  7805A. 
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to  ascertain  whether  they  were  correct,  and  forwarded  by 
him  to  the  Commissioner  of  Internal  Revenue  for  action. 
On  the  basis  of  his  deputy’s  certificate  the  Commissioner 
would  certify  the  schedule  of  refunds  thus  directing  the 
disbursing  clerk  of  the  Treasury  to  draw  checks  for  re¬ 
funds  shown  on  the  schedule  and  checks  for  the  inter'  , 
if  any,  on  such  refunds  and  on  credits.  Meantime  the 
amounts  shown  on  the  schedule  with  respect  to  each  tax¬ 
payer’s  account  had  been  copied  on  the  certificate  of  over¬ 
assessment  of  that  taxpayer,  and  when  checks  had  been 
prepared  for  refunds  and  interest,  if  any,  the  certificate  of 
overassessment,  together  with  the  checks,  were  sent  to  the 
Collector  to  be  by  him  mailed  to  the  taxpayer.  The  first 
official  notification  which  the  taxpayer  received  as  to  how 
his  account  had  been  handled  with  respect  to  abatement, 
credit,  refund  and  interest  was  the  certificate  of  over¬ 
assessment  which  accompanied  the  check  for  the  payment 
due  him,  if  any.  If  there  were  no  payment  due  him  he 
received  a  certificate  of  overassessment  with  the  amount 
of  the  credit  which  had  been  allowed  him  noted  upon  it. 
It  is  true  that  this  certificate  of  overassessment  stated  that 
credit  would  be  given,  refund  would  be  made,  etc’,  whereas 
the  credit  had  already  been  given  and  the  refund  check 
accompanied  the  certificate  when  it  reached  the  taxpayer, 
but  we  do  not  think  this  affects  the  question  of  the  date 
of  allowance. 

One  of  three  dates  may  possibly  be  considered  the  date 
of  the  allowance  of  the  credit, — that  on  which  the  Com¬ 
missioner  forwarded  the  schedule  of  overassessments  to 
the  Collector,  that  on  which  the  Collector  finished  his 
calculations  and  entered  the  amount  of  the  credit  in  the 
taxpayer’s  account,  or  that  on  which  the  Commissioner 
approved  the  schedule  of  credits  and  refunds.  The  peti¬ 
tioner  insists  upon  the  first  and  the  respondent  upon  the 
last  as  the  date  of  allowance  of  the  credit;  alternatively 
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the  United  States  says  that  if  the  first  be  not  the  date 
of  the  allowance  the  intermediate  one  is. 

In  Girard „  Trust  Company  v.  United  States ,  270  U.  S. 
163,  this  court,  after  adverting  to  the  above  mentioned 
procedure,  said  [p.  170] : 

“  We  can  not  concur,  however,  in  the  view  of  the  Treas¬ 
ury  Department  that  the  date  of  the  allowance  of  the 
claim  as  intended  by  the  statute  is  the  date  when  the 
Commissioner  first  decides  that  there  has  been  an  over¬ 
assessment  and  sends  upon  a  proper  form  his  decision  to 
the  Collector  of  Internal  Revenue,  who  made  the  collec¬ 
tion  and  keeps  the  account  with  the  taxpayer.  .  .  .” 

In  the  same  case  it  was  also  said  [p.  170] : 

“The  Commissioner  of  Internal  Revenue  is  the  final 
judge  in  the  administrative  branch  of  the  Government  to 
decide  that  an  overassessment  has  been  made  and  that  a 
refund  or  credit  should  be  granted,  and  when  he  has  made 
that  decision  finally,  he  has  allowed  the  claim  for  the 
refund  or  credit  of  the  taxes^paid  within  the  meaning  of 
the  section.” 

It  is  conceded  that  the  quoted  language  applies  to  the 
present  case,  but  petitioner  points  out  that  it  was  used  in 
a  case  in  which  only  the  date  of  allowance  of  a  refund  was 
involved.  It  is  urged  that  as  respects  the  allowance  of  a 
credit  it  was  dictum;  that  conceding  its  correctness  with 
respect  to  the  date  of  allowance  of  a  refund,  different  con¬ 
siderations  apply  with  respect  to  a  credit.  The  petitioner 
argues  that  as  was  stated  in  the  Girard  Trust  Company 
case  the  last  significant  act  done  by  the  Commissioner  is 
to  authorize  the  refund,  that  being  in  fact  made  by  the 
drawing  of  a  check  by  a  clerk  and  the  mailing  of  a  check 
by  the  Collector,  whereas  in  the  case  of  a  credit  the  last 
act  of  authorization  is  the  forwarding  of  the  schedule  of 
overassessments  to  the  Collector,  who  then  does  the  mere 
ministerial  act  of  making  the  necessary  calculations  and 
ascertaining  and  entering  the  proper  amount  of  the  credit 
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on.  his  books  and  on  the  schedule  of  refunds  and  credits 
which  is  to  be  returned  to  the  Commissioner.  It  insists 
that  when  the  schedule  of  refunds  and  credits  is  returned 
to  the  Commissioner  he  does  authorize  the  drawing  of 
checks  for  refunds,  but  does  nothing  whatever  with  respect 
to  the  credits  shown  on  the  schedule,  merely  filing  it  for 
reference.  There  is  evidence,  however,  that  the  subor¬ 
dinates  of  the  Commissioner  check  the  calculations  shown 
on  the  schedules  when  they  are  returned  to  the  Bureau; 
that  the  Deputy  Commissioner  certifies  the  correctness 
of  the  schedule  to  the  Commissioner ;  and  that  the  official 
record  of  the  credit  is  the  schedule  approved  by  the  Com¬ 
missioner  and  filed  in  his  office.  Moreover,  the  final  act 
so  far  as  th6  taxpayer  is  concerned  is  the  receipt  from  the 
Collector  of  the  certificate  showing  how  the  overassess¬ 
ment  has  been  applied. 

When  he  executes  the  schedule  of  overassessments  the 
Commissioner  has  no  knowledge  as  to  what  the  Collector’s 
account  with  the  taxpayer  shows.  He  does  not  know 
whether  the  overassessment  will  be  entirely  used  up  in 
abatements,  or  whether,  if  an  overpayment  is  shown,  it 
will  have  to  be  apportioned  partly  as  a  credit  and  partly 
as  a  refund.  It  is  true  that  the  Commissioner’s  direc¬ 
tions  to  the  Collector  are  that  the  latter  shall  examine  the 
accounts  and  make  the  proper  allocations,  and  it  is  true 
that  the 'Collector’s  action  in  so  doing  is  ministerial.  But 
after  that  clerical  work  is  performed  the  practice  requires 
the  return  to  the  Commissioner  of  a  statement  or  sched¬ 
ule  of  the  allocations,  the  approval  of  that  schedule  by 
him,  and  the  mailing  of  the  certificate  of  overassessment, 
executed  on  his  behalf,  to  the  taxpayer.  There  is  nothing 
in  the  record  to  indicate  that  the  Commissioner  might  not 
order  corrections  to  be  made  in  the  accounts  of  the  tax¬ 
payer  prior  to  the  mailing  of  this  certificate.  The  proofs 
do  not  disclose  that  he  has  not  in  practice  done  so.'  As 
the  sole  discretion  and  authority  to  allow  a.  credit  rests 
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with  the  Commissioner,  we  think  that,  in  the  light  of  the 
procedure  above  outlined,  his  approval  of  the  schedule  of 
credits  and  refunds  must  be  taken  to  be  the  final  exercise 
of  that  discretion  and  the  allowance  of  the  credit.  This 
construction  of  the  act  brings  about  uniformity  in  ad¬ 
ministration,  as  it  makes  the  allowance  of  credits  and 
refunds  simultaneous. 

It  results  that  even  though  the  second  claim  for  refund 
filed  by  the  respondent  be  treated  not  as  an  amendment 
of  its  original  claim  of  1923,  but  as  a  new  and  independent 
claim,  it  was  filed  within  four -years  of  the  payment  of  the 
tax,  since  that  payment  must  be  taken  to  have  occurred 
on  the  date  of  the  allowance  of  the  credit  by  the  Commis¬ 
sioner’s  signature  approving  the  schedule  of  refunds  and 
credits.  Such  approval  was  given  as  respects  the  credit 
to  respondent  on  September  6,  1923,  which  was  within 
four  years  of  the  date  of  the  filing  of  the  second  claim. 

The  views  herein  ‘expressed  make  it  unnecessary  to 
decide  whether  the  later  claim  may  properly  be  con¬ 
sidered  an  amendment  of  the  original  claim  for  refund. 

The  judgment  of  the  Court  of  Claims  is 

Affirmed. 


UNITED  STATES  v.  BOSTON  BUICK  COMPANY. 
SAME  v.  IRON  CAP  COPPER  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FIRST  CIRCUIT. 

Nos.  42  and  43.  Argued  January  8,  9,  1931. — Decided  February  2, 

1931. 

1.  Interest  on  a  credit  allowed  a  taxpayer  because  of  overpayment 
of  income  and  excess  profits  taxes  must  be  computed  according  to 
the  statutory  provision  fox  interest  in  force  at  the  time  of  such 
allowance.  P.  478. 

2.  The  allowance  of  credits  in  these  cases  was  the  Commissioner’s 
,  approval  of  the  schedule  of  refunds  and  credits  which  had  been 
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forwarded  to  him  by  the  Collector.  United  States  v.  Svnft  &  Co., 

ante,  p.  468.  P.  478. 

35  F.  (2d)  560,  affirmed. 

Certiorari,  281  U.  S.  709,  to  review  affirmances  of  two 
recoveries  by  taxpayers,  in  the  District  Court  (see  27  F. 
(2d)  395;  31  id.  628),  in  actions  for  interest  upon  over¬ 
payments  of  income  and  profits  taxes.  The  overpayments 
had  been  applied  as  credits  against  taxes  due  for  other 
years. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch ,  Special 
Assistant  to  the  Attorney  General,  Charles  R.  Pollard, 
Bradley  B.  Gilman,  and  Clarence  M.  Charest,  General 
Counsel  Bureau  of  Internal  Revenue,  and  Ralph  E.  Smith 
were  on  the  brief,  for  the  United  States. 

Mr.  Charles  W.  Mulcahy,  with  whom  Mr.  Robert  N. 
Miller  was  on  the  brief,  for  the  Boston  Buick  Company. 

Mr.  Burton  E.  Eames  for  the  Iron  Cap  Copper 
Company. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

These  cases  involve  the  same,  question  as  United  States 
v.  Swift  <fc  Co.,  ante,  p.  468;  namely,  what  constitutes  the 
allowance  of  a  credit  to  a  taxpayer  who  has  overpaid  his 
income  or  profits  taxes.  The  issue  is  made  on  facts  some¬ 
what  different  from  those  involved  in  that  case.  It  is 
whether  interest  to  be  paid  on  the  amounts  credited  to  the 
taxpayers  shall  be  calculated  as  provided  by  §  1324  of  the 
Revenue  Act  of  1921  (42  Stat.  316)  or  by  §  1019  of  the 
Revenue  Act  of  1924  (43  Stat.  346).  Interest  runs  from 
different  periods  under  these  acts.  As  the  allowance 
made  by  the  Act  of  1924  is  more  favorable  to  the  tax¬ 
payers  in  these  cases,  they  claimed  interest  on  their  credits 
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under  that  act.  The  Commissioner  awarded  them  inter¬ 
est  under  the  Act  of  1921.  The  date  of  the  allowance  of 
the  credits  becomes  important  because  we  have  held  that 
interest  on  refunds  and  credits  must  be  computed  accord¬ 
ing  to  the  statutory  provision  in  force  at  the  time  of  their 
allowance.  United  States  v.  Magnolia  Petroleum  Co., 
276  U  S.  160;  Blair  v.  Birkenstock,  271  U.  S.  348. 

Upon  audit  of  respondents’  returns  for  1918  it  was 
disclosed  that  their  taxes  had  been  overassessed  for  that 
year.  In  March,  1924,  the  Commissioner  approved 
schedules  which  informed  the  Collector  of  the  overassess¬ 
ments  and  instructed  him  to  check  the  same  against  the 
taxpayers’  accounts,  determine  whether  to  abate  in  whole 
or  in  part,  determine  any  overpayment,  and  apportion 
the  same  us  between  credit  and  refund.  In  July,  1924, 
the  Collector  completed  his  work,  as  to  both  taxpayers’ 
accounts,  and  executed  and  forwarded  to  the  Commis¬ 
sioner  schedules  of  refunds  and  credits  attached  to  the 
schedules  of  overassessments.  The  Commissioner  placed 
his  certificate  of  approval  on  the  schedules  of  refunds 
and  credits  on  July  31  and  August  7.  The  Revenue  Act 
of  1924  became  effective  June  2,  1924.  If  the  credits 
were  allowed  after  the  effective  date  of  that  statute  the 
respondents  are  entitled  to  interest  computed  in  accord¬ 
ance  with  §  1019  of  that  act ;  if  before,  they  are  entitled 
to  interest  computed  as  provided  by  §  1324  of  the  Reve¬ 
nue  Act  of  1921.  The  District  Court  held  that  the  pro¬ 
visions  of  the  1924  act  applied,  and  the  Circuit  Court  of 
Appeals  affirmed  its  judgments.  On  petition  of  the 
United  States  this  court  issued  writs  of  certiorari  in  both 
cases. 

In  view  of  the  decision  in  United  States  v.  Swift. &  Co., 
supra,  we  hold  that  the  Commissioner’s  approval  of 
the  schedule  of  refunds  and  credits  constituted  the  allow¬ 
ance,  and  that  interest  is  to  be  computed  as  required  bv 
the  Act  of  1924.  1  ' 

The  judgments  are 


Affirmed. 
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CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  113.  Argued  January  9,  1931. — Decided  February  2,  1931. 

Interest  on  a  credit  for  overpayment  of  an  income  and  excess  profits 
tax,  is  computed  under  the  statutory '  provision  for  interest  in 
.force  when  the  jcredit  was  allowed;  and  allowance  of  credit  in 
this  case  took  place  when  the  Commissioner  of  Internal  Revenue 
approved  the  schedule  of  refunds  and  credits  received  from  the 
Collector.  United  States  v.  Swift  &  Co.,  ante ,  p.  468.  P.  480. 

40  F.  (2d)  142,  affirmed. 

Certiorari,  281  U.  S.  717,  to  review  a  judgment  of  the 
Court  of  Claims  allowing  a  claim  for  interest  on  the 
credit  of  overpaid  taxes. 

Mr.  Paul  F.  Myers,  with  whom  Mr.  John  R.  Yates  was 
on  the  brief,  for  petitioner. 

Assistant  Attorney  General  Rugg,  with  whom  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch,  Special 
Assistant  to  the  Attorney  General,  Charles  R.  Pollard,  ‘ 
and  Bradley  B.  Gilman  were  on  the  brief,  for  the  United 
States.  1 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

United  States  v.  Swift  &  Company,  ante,  p.  468,  con¬ 
trols  the  decision  of  this  case. 

Here  the  Commissioner  of  Internal  Revenue,  upon 
audit  of  petitioner’s  income  and  excess-profits  tax  return 
for  1918,  found  an  overpayment,  and  at  the  same  time 
found  an  underpayment  of  similar  taxes  for  the  years 
1916  and  1917.  On  January  22,  1926,  he  made  additional 
assessments  of  the  underpayments  for  1916  and  1917. 
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and  on  January  29  he  approved  a  schedule  of  overassess- 
ments  which  embraced  the  overpayment  for  the  year 
1918.  The  schedule  was  transmitted  to  the  Collector  of 
the  appropriate  district  with  the  usual  instructions  and 
authority  to  check  the  overassessment  against  the  tax¬ 
payer’s  account  and  determine  whether  the  amounts  in 
which  the  tax  liability  had  been  reduced  should  be  abated 
in  whole  or  in  part,  and  if  any  part  of  the  overassessment 
was  found  to  be  an  overpayment  to  apply  the  same 
against  taxes  due,  if  any,  making  the  appropriate  entry 
in  his  accounts. 

After  this  had  occurred,  petitioner  inquired  in  writing 
of  the  Collector  as  to  the  status  of  its  account.  He  re¬ 
plied  by  letter  dated  February  23,  1926,  stating  that  he 
had  applied  the  overassessment  to  close  out  the  accounts 
of  1916  and  1917,  thus  extinguishing  the  taxpayer’s  lia¬ 
bility  as  shown  by  his  books.  On  February  27,  1926,  he 
returned  the  schedule  of  overassessments  to  the  Com¬ 
missioner  together  with  the  usual  subsidiary  schedule  of 
credits  and  refunds  showing  how  he  had  credited  the  over¬ 
assessment  and  that  there  remained  a  balance  of  1918 
taxes  refundable  to  the  taxpayer  amounting  to  $21,152.12. 
On  April  15,  1926,  the  Commissioner  approved  the  sched¬ 
ule,  thus  authorizing  the  issuance  of  checks  covering  the 
amount  to  be  refunded. 

The  question  is  whether  interest  should  be  allowed  the 
petitioner  under  §  1019  of  the  Revenue  Act  of  1924  (43 
Stat.  346)  or  under  §  1116  of  the  Revenue  Act  of  1926 
(44  Stat.  119).  The  latter  act  took  effect  February  26, 
1926.  The  Court  of  Claims  held  that  the  act  of  the  Com¬ 
missioner  in  approving  the  schedule  of  refunds  and  credits 
and  authorizing  the  issuance  of  checks  on  April  15,  1926, 
constituted  the  allowance  of  the  claim  for  credit,  and  that 
interest  on  credits  for  1916  and  1917  taxes  should  be  cal¬ 
culated  under  the  Act  of  1926,  which  had  then  become 
effective.  The  petitioner  argues  that  credit  was  allowed 
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or  taken  when  the  Collector,  prior  to  February  26,  1926, 
made  the- entries  upon  his  books,  and  that  consequently 
interest  on  the  credits  should  be  calculated  under  the  pro¬ 
visions  of  the  Act  of  1924.  We  hold,  in  conformity  with 
our  decision  in  United  States  v.  Swift  &  Co.,  supra, 
that  the  allowance  occurred  April  15,  1926,  when  the 
Commissioner  finally  acted  on  the  schedule  jof  refunds  and 
credits.  The  judgment  is 

Affirmed. 


RUSSIAN  VOLUNTEER  FLEET  v.  UNITED  STATES. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  39.  Argued  December  12,  1930.— Decided  February  24,  1931. 

1.  When  the  United  States  expropriates  the  property  of  an  alien  friend, 
the  Fifth  Amendment  requires  that  it  pay  just  compensation  equiva¬ 
lent  to  the  full  value  of  the  property  contemporaneously  with  the 
taking.  P.  489. 

2.  This  constitutional  right  of  the  alien  does  not  depend  upon  whether 

•  the  government  of  his  country  renders  compensation  to  our  citizens 

in  like  cases  or  upon  whether  that  government  is  recognized  as  such 
by  our  own.  P.  491. 

3.  The  Act  of  June  15,  1917,  which  provided  for  war-time  expropria¬ 
tion  of  ships,  etc.,  and  for  payment  of  just  compensation,  expressly 
entitling  the  property  owner,  if  dissatisfied  with  the  amount,  fixed 
by  the  President,  to  accept  75%  thereof  and  to  sue  the  United 
States  in  the  Court  of  Claims  under  Jud.  Code  §  145,  for  such  fur¬ 
ther  sum  as  will,  make  up  just  compensation,  should  not  be  con¬ 
strued  as  limited,  with  respect  to  alien  suitors,  by  Jud.  Code  §  155, 
which  provides  that  “Aliens  who  are  citizens  or  subjects  of  any 
government  which  accords  to  citizens  of  the  United  States  the  right 
to  prosecute  claims  against  such  government  in  its  courts,  shall  have 
the  privilege  of  prosecuting  claims  against  the  United  States  in  the 
Court  of  Claims,  whereof  such  court,  by  reason  of  their  subject 
matter  and  character,  might  take  jurisdiction.” 

So  held  in  the  case  of  a  Russian  corporation,  where  the  property 
was  taken  under  the  1917  Act  after  the  recognition  by  the  United 
States  of  the  Provisional  Government  of  Russia,  successor  to  the 
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Imperial  Government  of  that  country,  and  where  the  suit  was 
brought  after  the  overthrow  of  the  Provisional  Government,  which 

has  no  recognized  successor.  P.  491. 

4.  Where  a  statute  presents  no  difficulty  if  read  according  to  its  terms, 
a  condition  that  would  raise  a  grave  question  of  its  constitutionality 
should  not  be  implied.  P.  492. 

68  Ct.  Cls.  32,  reversed. 

Certiorari,  281  U.  S.  711,  to  review  a  judgment  of  the 
Court  of  Claims  rejecting  a  claim  for  want  of  jurisdiction. 

Mr.  William  L.  Rawls,  with  whom  Messrs.  Charles 
Recht,  Horace  S.  Whitman,  William  L.  Marbury,  Jr.,  and 
Osmond  K.  Fraenkel  were  on  the  brief,  for  petitioner. 

The  petitioner  is  a  juristic  person  with  capacity  to  sue. 
The  United  States  dealt  with  it  as  a  legal  entity  and  as 
owner  of  the  property.  Just  compensation  to  it  was  fixed 
under  the  order  of  August  31,  1917.  Since  that  time  the 
United  States  Government  has  had  numerous  dealings 
with  the  Russian  Volunteer  Fleet  as  such  and  has  even 
brought  suit  against  the  corporation.  See  United  States 
v.  Russian  Volunteer  Fleet,  22  F.  (2d)  187. 

The  Department  of  State  still  recognizes  the  representa¬ 
tive  of  the  Provisional  Russian  Government  as  the  ac¬ 
credited  representative  of  the  State  of  Russia. 

But  the  overthrow  of  a  Government  does  not  carry  with 
it  the  extinction  of  private  rights,  Vilas  v.  Manila,  220 
U.  S.  345,  nor  destroy  the  State.  The  continued  existence 
of  the  State  of  Russia  has  been  clearly  recognized  in 
Russian  Government  v.  Lehigh  Valley  R.  Co.,  293  Fed. 
133;  id.,  135;  writ  of  prohibition  denied,  265  U.  S.  573; 
Lehigh  Valley  R.  Co.  v.  Russia,  21  F.  (2d)  396,  certiorari 
denied,  275  U.  S.  571. 

Petitioner  has  alleged  its  continued  existence  as  a  cor¬ 
poration  under  the  laws  of  the  Soviet  Government,  but 
even  were  the  fact  otherwise,  as  in  those  cases  where  the 
Soviet  Government  has  attempted  to  destroy  the  corporate 
entity,  the  continued  existence  of  the  corporation  for  the 
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purpose  of  bringing  suit  to  collect  its  assets  would  be 
presumed  by  the  courts  here,  in  the  absence  of  recognition 
by  our  Government  of  the  validity  of  the  decrees  of  the 
Soviet  Government.  Petrogradsky  W.  K.  Bank  v.  Na¬ 
tional  City  Bank ,  253  N.  Y.  23;  Russian  C.  &  I.  Bank  v. 
Comptoir  d’Escompte  de  Mulhouse,  (1925)  A.  C.  112, 
(1923)  2  K.  B.  630;  Banque  v.  Goukassow,  (1925)  A.  C. 
150,  (1923)  2  K.  B.  682. 

Even  though  no  payment  has  been  made  to  petitioner, 
the  Act  of  June  15,  1917,  is  broad  enough  to  cover  this 
case.  Similar  suits  have  been  entertained.  United  States 
V.  Carver,  278  U.  S.  ,294;  Seaboard  Air  Line  v.  United 
States,  261  U.  S.  299;  Houston  Coal  Co.  v.  United  States, 
262  U.  S.  361;  United  States  v.  McNeil  &  Sons,  267  U.  S. 
302. 

The  Act  of  1917  must  be  so  construed  as  to  harmonize 
with  the  Fifth  Amendment.  If  so  construed  as'  to  deny 
just  compensation  to  persons  whose  property  is  taken 
under  it,  it  would  be  unconstitutional.  Brooks-Scanlon 
Corp.  v.  United  States,  265  U.  S.  106;  Seaboard  Air  Line 
v.  United  States,  261  U.  S.  299;  Phelps  v.  United  States, 
274  U.  S.  341.  An  alien  is  entitled  to  the  protection  of 
the  Fifth  Amendment.  Wong  Wing  v.  United  States,  163 
U.  S.  228,  242;  Truax  v.  Raich,  239  U.  S.  33,  39. 

The  case  is  governed  by  Richmond  Screw  Anchor  Co.  v. 
United  States,  275  U.  S.  331. 

Limitations  expressing  broad,  purposes  contained  in 
general  Acts  enacted  many  years  ago,  should  not  be  read 
into  special  war  legislation  in  such  a  manner  as  to  limit 
its  remedial  character.  United  States  v.  Pfitsch,  256  U.  S. 
547;  Nassau  Smelting  Works  v.  United  States,  266  U.  S. 
101;  United  States  v.  Skinner  &  Eddy  Corp.,  35  F.  (2d) 
889. 

Section  155  of  the  Judicial  Code,  like  §  3477  of  the 
Revised  Statutes  discussed  in  the  Richmond  Company 
Case,  supra,  is  a  limiting  Act,  taking  away  rights  thereto- 
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fore  conferred  upon  aliens,  and  is  not  an  enabling  Act 
as  the  Court  of  Claims  seems  to  have  supposed.  Section 
155  does  not  limit  the  right  to  sue  the  United  States  to 
citizens  of  recognized  governments.  Its  history  makes 
clear  that  the  Act  did  not  confer  special  privileges  on 
aliens,  but  took  away  from  certain  classes  privileges  which 
had  theretofore  been  conferred  upon  them. 

The  decisions  of  this  Court  have  condemned  the  practice 
of  importing  into  an  Act  of  Congress  seriously  affecting 
international  relations,  words  which  it  Hops  not  contain. 
The  Three  Friends,  166  U.  S.  1.  i 

If  petitioner’s  right  is  dependent  upon  §  155  df  the 
Judicial  Code,  petitioner  should  be  permitted  to  establish 
as  a  matter  of  fact  that  the  present  Russian  Government 
allows  suits  to  be  brought  against  it  by  citizens  of  the 
United  States. 

A  judicial  determination  that  there  was  in  fact  a  Gov¬ 
ernment  in  Russia  known  as  the  Union  of  Soviet  Socialist 
Republics,  and  that  such  government  as  a  matter  of  fact 
carried  on  the  ordinary  functions  of  any  civilized  govern¬ 
ment,  is  not  in  the  least  an  infringement  upon  the  preroga¬ 
tives  of  the  Department  of  State.  United  States  v. 
Palmer,  3  Wheat.  610;  Consul  of  Spain  v.  La  Conception, 
Fed.  Cas.  No.  3137 ;  Yrissari  v.  Clement,  3  Bing.  432.  See 
also,  Texas  v.  White,  7  Wall.  700;  Thorington  v.  Smith,  8 
Wall.  1 ;  United  States  v.  Insurance  Companies,  22  Wall. 
99;  Williams  v.  Bruffy,  96  U.  S.  176;  Baldy  v.  Hunter,  171 
U.  S.  388;  MacLeod  v.  United  States,  229  U.  S.  416;  Wulf- 
sohn  v.  Russian  Soviet  Republic,  234  N.  Y.  372;  Nankivel 
v.  Omsk  All  Russian  Government,  237  N.  Y.  150;  Sokoloff 
v.  National  City  Bank,  239  N.  Y.  158;  Russian  Reinsur¬ 
ance  Co.  v.  Stoddard,  240  N.  Y.  149;  Joint  Stock  Co.  v. 
National  City  Bank,  240  N.  Y.  368;  Petrogradsky  Bank  v. 
National  City  Bank,  253  N.  Y.  23;  Banque  de  France  v. 
Equitable  Trust  Co.,  33  F.  (2d)  202;  Rossia  Ins.  Co.  v. 
United  States,  58  Ct.  Cls.  180.  Practically  all  of  the 
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writers  who  have  had  occasion  to  discuss  this  subject  have 
come  to  the  same  conclusion:  Hervey,  Legal  Effects  of 
Recognition  in  International  Law;  Dickinson,  The  Un¬ 
recognized  Government  or  State  in  English  and  American 
Law,  22  Mich.  L.  R.  29;  Fraenkel,  The  Juristic  Status  of 
Foreign  States,  25  Col.  L.  R.  544;  Connick,  The  Effect  of 
Soviet,  Decrees  in  American  Courts,  34  Yale  L.  J.  499; 
Houghton,  The  Validity  of  the  Acts  of  Unrecognized  Gov¬ 
ernments,  13  Minn.  L.  R.  216;  35  Harv,  L.  R.  607,  768;  37 
id.  606;  38  id.  816,  832;  39  id.  127;  41  id.  102;  35  Yale  L.  J. 
98,  150,  at  155;  30  Col.  L.  R.  225. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  Attorney 
General,  with  whom  Solicitor  General  Thacker,  Assistant 
Attorney  General  Rugg  and  Messrs.  Percy  M.  Cox,  Erwin 
N.  Griswold,  H.  Brian  Holland,  Green  H.  Hackworth, 
Solicitor,  Department  of  State,  and  Francis  M.  Ajiderson, 
Assistant  Solicitor,  were  on  the  brief,  for  the  United  States. 

The  Government  submits  the  case  on  the  opinion  of  the 
Court  of  Claims.  Although  we  do  not  confess  error,  we 
are  of  the  opinion  that  §  155  of  the  Judicial  Code  is  not 
applicable.  The  Act  of  June  15,  1917,  does  not  mention 
§  155,  and  we  think  it  doubtful  whether  Congress  intended 
to  make  the  right  to  sue  dependent  upon  the  conditions 
set  forth  in  §  155.  A  case  involving  other  statutes  relat¬ 
ing  to  suits  in  the  Court  of  Claims  supports  the  conten¬ 
tion  that  §  155  is  not  applicable.  Richmond  Screw  An¬ 
chor  Co.  v.  United  States,  275  U.  S.  331. 

Moreover,  there  would  seem  to  be  grave  doubt  as  to 
the  constitutionality  of  the  Act  of  June  15,  1917,  as  con¬ 
strued  by  the  Court  of  Claims. 

If  §  155  of  the  Judicial  Code  is  applicable,  we  submit 
that  the  decision  of  the  Court  of  Claims  was  correct.  This 
Government  has  not  recognized  any  regime  which  has  been 
functioning  as  a  Government  in  Russia  since  1917.  It 
follows  that  if  the  petitioner  is  a  citizen  of  Russia,  it  is  not 
a  citizen  “  of  any  Government  ”  within  the  meaning  of 
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§  155,  and  that  the  courts  in  this  country  can  not  find  that 
judicial  remedies  against  the  Russian  Government  exist  in 
Russia. 

A  further  question  may  be  suggested,  and  that  is  whether 
a  corporation  which  purports  to  be  a, citizen  of  “  the  Union 
of  Soviet  Socialist  Republics  ”  has  such  a  legal  existence 
as  to  bring  suit  in  any  court.  But  we  are  of  the  opinion 
that  this  question  is  not  now  before  this  Court.  The 
petition  filed  in  the  Court  of  Claims  describes  the  peti¬ 
tioner  as  a  corporation  “  duly  organized  under,  and  by 
virtue  of,  the  Laws  of  Russia.”  As  the  record  avers  facts 
showing  that  it  was  in  existence  under  the  regime  of  the 
Imperial  Russian  Government,  it  can  not  be  assumed 
without  proof  that  it  now  has  no  corporate  existence.  A 
recent  well-considered  case  held  that  such  a  corporation 
may  bring  suits  in  the  courts  in  this  country.  Petro- 
gradsky  M.  K.  Bank  v.  National  City  Bank,  253  N.  Y.  23. 
The  mere  statement  that  the  petitioner  is  a  citizen  of  “  the 
Union  of  Soviet  Socialist  Republics,”  in  its  brief,  which  is 
not  a  part  of  the  record,  would  hardly  seem  to  be  suf¬ 
ficient  ground  for  dismissing  the  case.  Whether  any  cor¬ 
poration  created  by  this  so-called  Republic  can  sue  is  a 
question  which  requires  more  information  about  the  sub¬ 
ject  than  can  be  obtained  either  from  this  record  or 
judicial  notice  of  political  acts.  Similarly,  the  question 
whether  the  suit  is  being  prosecuted  by  persons  having 
proper  authority  from  the  corporation,  alleged  to  be  en¬ 
titled  to  compensation,  is  a  matter  which  can  not  be 
determined  at  the  present  time. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

The  petitioner  brought  this  suit  against  the  United 
States  in  the  Court  of  Claims  to  recover  just  compensa¬ 
tion  for  the  requisitioning  by  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  under  authority 


RUSSIAN  FLEET  v.  UNITED  STATES.  487 


481  Opinion  of  the  Court. 

delegated  to  it  by  the  President,  of  contracts  for  the  con¬ 
struction  of  two  vessels.  The  Court  of  Claims  dismissed 
the  petition  for  the  want  of  jurisdiction.  68  Ct.  Cls.  32. 
This  Court  granted  a  writ  of  certiorari.  281  U.  S.  711. 

The  petition,  filed  in  October,  1924,  alleged  that  the 
petitioner  “  is  a  corporation  duly  organized  under,  and  by 
virtue  of,  the  Laws  of  Russia  that  in  January,  1917,  the 
petitioner  became  the  assignee  for  value  of  certain  con¬ 
tracts  for  the  construction  of  two  vessels  by  the  Standard 
Shipbuilding  Corporation  of  New  York;  that  in  August, 
1917,  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation,  acting  under  the  authority  conferred  by  the 
Act  of  June  15,  1917  (c.  29,  40  Stat.  183)  and  by  the  Exec¬ 
utive  Order  of  the  President  of  the  United  States  made 
on  July  11,  1917,  requisitioned  these  contracts,  and  the 
vessels  being  constructed  thereunder,  for  the  use  of  the 
United  States;  that  the  United  States  thereby  became 
liable  to  the  petitioner  for  the  payment  of  just  compensa¬ 
tion;  that  in  August,  1919,  the  petitioner  submitted  its 
affidavit  of  claim,  and  vouchers  in  support  ;  that  in  March, 
1920,  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  fixed  the  just  compensation  of  the  petitioner 
at  a  total  amount  of  $1,412,532.35;  that  the  value  of  the 
contracts  taken  from  the  petitioner  was  $4,000,000,  to- 
which  the  petitioner  was  entitled  after  allowing  all  proper 
credits  and  offsets ;  and  that  “  citizens  of  the  United  States 
are  and  at  the  time  of  and  since  the  commencement  of 
this  suit  have  been  accorded  the  right  to  prosecute  claims 
against  the  Russian  Government  in  the  Court  of  that 
Government.,, 

In  May,  1927,  the  petitioner  filed  motions  to  issue  com¬ 
missions  to  take  testimony  in  Germany  and  France;  the 
defendant  objected,  and  the  motions  were  overruled. 
The  petitioner  then  gave  notice  of  the  taking  of  testi¬ 
mony  in  Washington,  D.  C.,  whereupon  the  defendant 
moved  to  quash  the  notice  upon  the  ground  that  the 


488 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282U.S. 

Court  was  without  jurisdiction  of  the  subject  matter  of 
the  proceeding.  On  the  submission  of  that  motion,  the 
petition  was  dismissed.  The  Court  of  Claims  held  that, 
as  the  United  States  Government  had  not  recognized  the 
Union  of  Soviet  Socialist  Republics  in  Russia,  the  peti¬ 
tioner  was  not  entitled  to  maintain  its  suit  in  view  of 
section  155  of  the  Judicial  Code  (U.  S.  C.,  Tit.  28,  §  261). 
That  section  is  as  follows:  “  Sec.  155.  Aliens  who  are 
citizens  or  subjects  of  any  government  which  accords  to 
citizens  of  the  United  States  the  right  to  prosecute 
claims  against  such  government  in  its  courts,  shall  have 
the  privilege  of  prosecuting  claims  against  the  United 
States  in  the  Court  of  Claims,  whereof  such  court,  by 
reason  of  their  subject  matter  and  character,  might  take 
jurisdiction.”  The  court  said  that  the  reference  to  cit¬ 
izens  or  subjects  of  “  any  government  ”  meant  such  gov¬ 
ernments  as  were  recognized  by  the  proper  authorities 
of  the  United  States. 

The  Government  in  its  argument  here,  while  submitting 
the  case  on  the  opinion  of  the  Court  of  Claims  and  not  con¬ 
fessing  error,  presents  the  view  that  section  155  of  the  Judi¬ 
cial  Code  does  not  apply  to  this  suit,  which  was  brought 
under  the  provisions  of  the  Act  of  June  15,  1917.  With 
respect  to  the  matter  of  recognition,  the  Government 
appends  to  its  brief  a  letter  of  the  Secretary  of  State  of 
the  United  States,  under  date  of  December  5,  1930,  stating 
that  “the  Provisional  Government  of  Russia,  the  suc¬ 
cessor  of  the  Imperial  Government  of  Russia,  was  recog¬ 
nized  by  the  Government  of  the  United  States  on  March 
22,  1917”;  that,  “according  to  the  Department’s  in¬ 
formation,  the  Provisional  Government  of  Russia  was  over¬ 
thrown  by  an  armed  uprising  which  took  place  in  the  early 
part  of  November,  1917,”  and  that  “  the  Government  of 
the  United  States  has  not  extended  recognition  to  any 
regime  established  in  Russia  subsequent  to  the  overthrow 
of  the  Provisional  Government.” 
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As  the  facts  alleged  in  the  petition  were  admitted  by 
the  motion  to  dismiss,  the  allegation  that  the  petitioner 
is  a  corporation  duly  organized  under  the  laws  of  Russia 
stands  unchallenged  on  the  record.  There  was  no  legis¬ 
lation  which  prevented  it  from  acquiring  and  holding  the 
property  in  question.  The  petitioner  was  an  alien  friend, 
and  as  such  was  entitled  to  the  protection  of  the  Fifth 
Amendment  of  the  Federal  Constitution.  Wong  Wing  v. 
United  States,  163  U.  S.  228,  238;  compare  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  369;  Santa  Clara  County  v.  South¬ 
ern  Pacific  R.  Co.,  118  U.  S.  394,  396;  Truax  v.  Raich,  239 
U.  S.  33,  39;  Terrace  v.  Thompson,  263  U.  S.  197,  216; 
Home  Insurance  Co.  v.  Dick,  281  U.  S.  397,  411.  Exert¬ 
ing  by  its  authorized  agent  the  power  of  eminent  domain 
in  taking  the  petitioner’s  property,  the  United  States  be¬ 
came  bound  to  pay  just  compensation.  United  States  v. 
Great  Falls  Mjg.  Co.,  112  U.  S.  645,  656;  United  States  v. 
North  American  Co.,  253  U.  S.  330,  333;  Campbell  v. 
United  States,  266  U.  S.  368,  370,  371;  Phelps  v.  United 
States,  274  U.  S.  341,  343,  344;  International  Paper  Co.  v. 
United  States,  ante,  p.  399.  And  this  obligation  was  to 
pay  to  the  petitioner  the  equivalent  of  the  full  value  of 
the  property  contemporaneously  with  the  taking.  Phelps 
v.  United  States,  supra;  Brooks-Scanlon  Corp.  v.  United 
States,  265  U.  S.  106,  123. 

The  Congress  recognized  this  duty  in  authorizing  the 
expropriation.  The  Act  of  June  15,  1917,  under  which 
the  requisition  was  made,  provided  for  the  payment  of 
just  compensation.  The  Congress  did  not  attempt  to 
give  to  any  officer  or  administrative  tribunal  the  final 
authority  to  determine  the  amount  of  such  compensa¬ 
tion1,  and  recovery  by  suit  against  the  United  States  was 

xSee  United  States  v.  Jones,  109  U.  S.  513,  519;  Monongahela 
Navigation  Co.  v.  United  States,  148  U.  S.  312,  327;  Long  Island 
Water  Sup-ply  Co.  v.  Brooklyn,  166  U.  S.  685,  695;  Backus  v.  Fort 
Street  Union  Depot  Co.,  169  U.  S.  557,  559;  United  States  v.  Bab- 
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made  an  integral  part  of  the  legislative  plan  of  fulfilling 
the  constitutional  requirement.  The  Act  provided  as  fol¬ 
lows:  “  Whenever  the  United  States  shall  .  .  .  requisi¬ 
tion  any  contract,  .  .  .  requisition,  acquire  or  take 
over  .  .  .  any  ship,  ...  in  accordance  with  the  provi¬ 
sions  hereof,  it  shall  make  just  compensation  therefor, 
to  be  determined  by  the  President;  and  if  the  amount 
thereof,  so  determined  by  the  President,  is  unsatisfactory 
to  the  person  entitled  to  receive  the  same,  such  person 
shall  be  paid  seventy-five  per  centum  of  the  amount  so 
determined  by  the  President  and  shall  be  entitled  to  sue 
the  United  States  to  recover  such  further  sum  as,  added 
to  said  seventy-five  per  centum,  will  make  up  such  amount 
as  will  be  just  compensation  therefor,  in  the  manner  pro¬ 
vided  for  by  section  twenty-four,  paragraph  twenty,  and 
section  one  hundred  and  forty-five  of  the  Judicial  Code.” 
Section  24,  paragraph  20,  of  the  Judicial  Code,  U.  S.  C., 
Tit.  28,  §  41,  subd.  (20),  gives  jurisdiction  to  the  District 
Courts  of  the  United  States,  concurrent  with  the  Court 
of  Claims,  of  claims  against  the  United  States  not  ex¬ 
ceeding  $10,000,  founded  upon  the  Constitution,  or  any 
law  of  Congress,  or  upon  any  contract,  express  or  im¬ 
plied,  with  the  Government  of  the  United  States,  when 
the  claimant  would  be  entitled  to  redress  against  the 
United  States  in  a  court  of  law,  equity,  or  admiralty,  if 
the  United  States  were  suable.  The  case  of  an  alien 
friend  is  not  excepted.  Section  145  of  the  Judicial  Code 
(U.  S.  C.,  Tit.  28,  §  250)  gives  to  the  Court  of  Claims 
jurisdiction  of  suits  on  similar  claims  against  the  United 
States  without  limit  of  amount.  The  authority  con- 

cock,  250  U.  S.  328,  331;  Bragg  v.  Weaver,  251  U.  S.  57,  59;  Seaboard 
Air  Line  Ry.  Co.  v.  United  States,  261  U.  S.  299,  304;  North  Laramie 
Land  Co.  v.  Hoffman,  268  U.  S.  276,  285,  286;  Great  Northern  Ry. 
Co.  v.  United  States,  277  U.  S.  172,  182;  Dohany  v.  Rogers,  281 
U.  S.  362,  369. 
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ferred  upon  the  President  by  the  Act  of  June  15,  1917, 
was  exercised  by  him  through  the  United  States  Ship¬ 
ping  Board  Emergency  Fleet  Corporation,  and  as  the 
compensation  fixed  by  that  Corporation  was  not  satisfac¬ 
tory  to  the  petitioner,  it  became  entitled  under  the  express 
terms  of  the  Act  to  bring  suit  against  the  United  States 
to  recover  the  amount  justly  payable  by  reason  of  the 
requisition. 

The  Act  of  June  15,  1917,  makes  no  reference  to  sec¬ 
tion  155  of  the  Judicial  Code  with  respect  to  alien  suitors, 
and  the  question  is  whether  that  provision  should  be  im¬ 
plied  as  establishing  a  condition  precedent  and  the  re¬ 
covery  thus  be  defeated.  It  is  at  once  apparent  that  such 
an  implication  would  lead  to  anomalous  results.  It 
would  mean  that,  although  the  United  States  had  actually 
taken  possession  of  the  property  and  was  enjoying  the  ad¬ 
vantages  of  its  use,  and  the  alien  owner  was  unquestion¬ 
ably  entitled  to  compensation  at  the  time  of  the  taking, 
it  was  the  intention  of  the  Congress  that  recovery  should 
be  denied,  or  at  least  be  indefinitely  postponed  until  the 
Congress  made  some  other  provision  for  the  determina¬ 
tion  of  the  amount  payable,  if  it  appeared  that  citizens  of 
the  United  States  were  not  entitled  to  prosecute  claims 
against  the  government  of  the  alien’s  country  in  its  courts, 
or  that  the  United  States  did  not  recognize  the  regime 
which  was  functioning  in  that  country. 

We  find  no  warrant  for  imputing  to  the  Congress  such 
an  intention.  “Acts  of  Congress  are  to  be  construed  and 
applied  in  harmony  with  and  not  to  thwart  the  purpose 
of  the  Constitution.”  Phelps  v.  United  States,  supra. 
The  Fifth  Amendment  gives  to  each  owner  of  property 
his  individual  right.  The  constitutional  right  of  owner 
A  to  compensation  when  his  property  is  taken  is  irrespec¬ 
tive  of  what  may  be  done  somewhere  else  with  the  prop¬ 
erty  of  owner  B.  As  alien  friends  are  embraced  within 
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the  terms  of  the  Fifth  Amendment,  it  cannot  be  said  that 
their  property  is  subject  to  confiscation  here  because  the 
property  of  our  citizens  may  be  confiscated  in  the  alien’s 
country.  The  provision  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  estab¬ 
lishes  a  standard  for  our  Government  which  the  Consti¬ 
tution  does  not  make  dependent  upon  the  standards  of 
other  governments.  The  Act  of  Congress  should  be  in¬ 
terpreted  in  the  light  of  its  manifest  purpose  to  give  effect 
to  the  constitutional  guaranty. 

Nor  do  we  regard  it  as  an  admissible  construction  of  the 
Act  of  June  15,  1917,  to  hold  that  the  Congress  intended 
that  the  right  of  an  alien  friend  to  recover  just  compensa¬ 
tion  should  be  defeated  or  postponed  because  of  the  lack 
of  recognition  by  the  Government  of  the  United  States  of 
the  regime  in  his  country.  A  fortiori,  as  the  right  to  com¬ 
pensation  for  which  the  Act  provided  sprang  into  existence 
at  the  time  of  the  taking,  there  is  no  ground  for  saying 
that  the  statute  was  not  to  apply,  if  at  a  later  date,  and 
before  compensation  was  actually  made,  there  should  be  a 
revolution  in  the  country  of  the  owner  and  the  ensuing 
regime  should  not.be  recognized.  The  question  as  pre¬ 
sented  here  is  not  one  of  a  claim  advanced  by  or  on  behalf 
of  a  foreign  government  or  regime,  but  is  simply  one  of 
compensating  an  owner  of  property  taken  by  the  United 
States. 

The  Act  of  June  15,  1917,  if  read  according  to  its  terms, 
>resents  no  difficulty.  A  condition  should  not  be  implied 
vhich,  to  say  the  least,  would  raise,  a  grave  question  as 
o  the  constitutional  validity  of  the  Act.  Federal  Trade 
'lomm.  v.  American  Tobacco  Co.,  264  U.  S.  298,  307; 
Missouri  Pacific  R.  Co.  v.  Boone,  27ffU.  S.  466,  471,  472; 
3 lodgett  v.  Holden,  275  U.  S.  142,  148;  Richmond  Screw 
inchor  Co.  v.  United  States,  275  U.  S.  331,  346;  Lucas  v. 
Alexander,  279  U.  S.  573,  577. 


Judgment  reversed. 
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FURST  AND  THOMAS,  PARTNERS,  v.  BREWSTER 

ET  AL. 

APPEAL  FROM  THE  SUPREME  COURT  OF  ARKANSAS. 

No.  76.  Argued  January  27,  28,  1931.— Decided  February  24,  1931. 

A  state  statute  denying  to  any  foreign  corporation  the  right  to  sue 
in  the  state  courts  unless  it  has  filed  in  the  State  a  copy  of  its 
articles  and  a  financial  statement  and  designated  a  local,  office  and 
a  local  agent  upon  whom  process  may  be  served,  is  repugnant  to 
the  Commerce  Clause  if  applied  to  an  action  to  collect  money  due 
by  a  resident,  whether  as  agent  or  as  vendee,  for  goods  shipped  in 
to  him,  upon  his  order,  from  another  State  pursuant  to  his  con¬ 
tract  with  the  shipper,  even  though  the  latter  acted  as  the  agent 
of  a  foreign  corporation  which  had  not  complied  with  the 
statute.  P.  497. 

180  Ark.  1167;  21  S.  W.  (2d)  863,  reversed. 

Appeal  from  a  judgment  affirming  a  judgment  against 
the  appellants  in  their  action  for  goods  sold  and  delivered. 

Mr.  Frank  F.  Nesbit,  with  whom  Mr.  M.  Danaher  was 
on  the  brief,  for  appellants. 

The  transaction  is  not  taken  out  of  the  field  of  inter¬ 
state  commerce  by  the  mere  designating  of  one  party  as 
the  agent  of  the  other.  As  between  them,  if  the  contract 
involves  the  interstate  carriage  of  goods,  interstate  pay¬ 
ment  therefor  and  mercantile  intercourse  between  citizens 
of  different  States,  it  is  a  transaction  in  interstate  com¬ 
merce,  whether  one  is  the  vendee,  agent,  consignee  or  fac¬ 
tor  of  the  other.  Welton  v.  Missouri,  91  U.  S.  275,  280; 
Dahnke-Walker  Milling  Co.  v.  Bondurant,  257  U.  S.  282; 
International  Text-Book  Co.  v.  Pigg,  217  U.  S.  1071;  Butler 
Bros.  Shoe  Co.  v.  U.  S.  Rubber  Co.,  156  Fed.  1,  certiorari 
denied,  212  U.  S.  577;  Caldwell  v.  North  Carolina,  187 
U.  S.  622;  Adair  v.  United  States,  208  U.  S.  161, 177. 

The  right  to  enforce  and  collect  in  the  state  courts 
debts  arising  out  of  such  transactions  is  a  necessary  in¬ 
cident  of  interstate  commerce,  and  the  imposition  of  un- 
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reasonable  conditions  upon  the  exercise  of  this  right 
unduly  burdens  interstate  commerce  and  is  unconsti¬ 
tutional.  International  Text-Book  Co.  v.jPigg,  supra; 
Peterson  v.  Lynch,  218  U.  S.  664;  Sioux  Remedy  Co.  v. 
Cope,  235  U.  S.  197;  Buck  Stove  Co.  v.  Vickers,  226  U.  S. 
205;  Wilson- Moline  Buggy  Co.  v.  Hawkins,  223  U.  S.  713; 
Dahnke-Walker  Milling  Co.  v.  Bondurant,  257  U.  S.  280, 

282. 

No  appearance  f(?r  appellees. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

The  plaintiffs,  copartners,  doing  business  in  Freeport, 
Illinois,  brought  this  suit  in  the  Circuit  Court  of  Brad¬ 
ley  County,  Arkansas,  against  James  G.  Brewster,  of  War¬ 
ren,  Arkansas,  to  recover  for  goods  sold  and  delivered  to 
him  pursuant  to  a  contract,  the  performance  of  which 
was  alleged  to  have  been  guaranteed  by  the  defendants 
E.  A.  Davis  and  H.  M.  Beaty.  By  the  terms  of  the  con¬ 
tract,  the  firm  of  Furst  &  Thomas  agreed  to  sell  and  de¬ 
liver  to  Brewster,  on  board  cars  at  Freeport,  Illinois,  or 
at  their  option  at  their  nearest  branch  warehouse,  at  their 
current  wholesale  prices,  their  products  in  reasonable 
quantities  as  ordered  by  him,  so  long  as  the  contract  was 
in  force  and  his  account  was  in  a  satisfactory  condition. 
Furst  &  Thomas  agreed  to  give  to  Brewster  free  advice 
as  to  the  best  methods  of  selling  to  consumers  the  goods 
purchased  by  him  under  the  contract.  Brewster  agreed 
to  pay  Furst  &  Thomas  the  regular  wholesale  prices,  with 
specified  discounts,  the  payments  to  be  made  weekly 
according  to  his  cash  sales  and  collections.  On  the  termi¬ 
nation  of  the  contract,  Brewster  was  to  have  the  privilege 
of  returning  to  Furst  &  Thomas  his  stock  of  unsold  goods. 
The  defendants  pleaded  that  the  goods  delivered  by  the 
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plaintiffs  to  Brewster  were  manufactured  by  a  corpora¬ 
tion,  the  Furst-McNess  Company,  organized  under  the 
laws  of  Illinois,  with  its  principal  place  of  business  in 
Freeport,  Illinois;  that  in  making  the  contract,  and  the 
deliveries  of  goods  thereunder,  Furst  &  Thomas  acted  as 
the  agents  of  the  Furst-McNess  Company,  and  that  the 
Furst-McNess  Company  had  failed  to  comply  with  the 
statute  of  Arkansas,  pertaining  to  foreign  corporations, 
by  filing  a  copy  of  its  charter  and  a  statement  of  its  assets 
and  liabilities,  by  designating  its  general  offices  in  the 
State  of  Arkansas,  and  by  designating  an  agent  for  the 
service  of  process  in  that  State.  It  was  alleged  that,  in 
consequence,  this  suit  could  not  be  maintained,  as  the 
statutes  of  Arkansas  expressly  forbade  it.1 

1  The  statutory  provisions  thus  invoked  are  found  in  §§  1826  and 
1832  of  Crawford  &  Moses  Digest  of  the  Statutes  of  Arkansas  (Acts 
1907,  p.  744)  which  provide  as  follows:  “1826.  Every  company  or 
corporation  incorporated  under  the  laws  of  any  other  State,  Territory, 
or  country,  including  foreign  railroad  and  foreign  fire  and  life  insur¬ 
ance  companies,  now  or  hereafter  doing  business  in  this  State,  shall 
file  in  the  office  of  the  Secretary  of  State  of  this  State  a  copy  of  its 
charter  or  articles  of  incorporation  or  association,  or  a  copy  of  its 
certificate  of  incorporation,  duly  authenticated  and  certified  by  the 
proper  authority,  together  with  a  statement  of  its  assets  and  liabilities 
and  the  amount  of  its  capital  employed  in  this  State,  and  shall  also 
designate  its  general  office  or  place  of  business  in  this  State,  and  shall 
name  an  agent  upon  whom  process  may  be  served. 

“  1832.  Any  foreign  corporation  which  shall  fail  to  comply  with 
the  provisions  of  this  act,  and  shall  do  any  business  in  this  State, 
shall  be  subject  to  a  fine  of  not  less  than  $1,000.00,  to  be  recovered 
before  any  court  of  competent  jurisdiction,  and  all  such  fines  so  recov¬ 
ered  shall  be  paid  into  the  general  revenue  fund  of  the  county  in 
which  the  cause  of  action  shall  accrue,  and  it  is  hereby  made  the 
duty  of  the  prosecuting  attorneys  to  institute  said  suits  in  the  name 
of  the  State,  for  the  use  and  benefit  of  the  County  in  which  the 
suit  is  brought,  and  such  prosecuting  attorney  shall  receive  as  his 
compensation  one-fourth  of  the  amount  recovered;  and  as  an  addi¬ 
tional  penalty  any  foreign  corporation  which  shall  fail  or  refuse  to 
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At  the  trial  the  terms  of  the  contract,  as  above  stated, 
and  the  transactions  under  it,  were  shown.  It  appeared 
that  Furst  &  Thomas  did  business  at  Freeport,  Illinois; 
that  they  received  at  that  place  orders  from  the  defendant 
Brewster;  and  that  the  goods  so  ordered  were  shipped  to 
Brewster  at  Warren,  Arkansas,  from  the  branch  ware¬ 
house  of  Furst  &  Thomas  at  Memphis,  Tennessee.  The 
goods  thus  shipped  had  been  obtained  by  Furst  &  Thomas 
in  Illinois  from  the  Furst-McNess  Company,  an  Illinois 
corporation  doing  business  at  Freeport,  Illinois.  It  was 
admitted  that  this  corporation  had  not  been  authorized  to 
do  business  under  the  laws  of  Arkansas.  Evidence  wa§ 
also  introduced  for  the  purpose  of  showing  that  Furst  & 
Thomas  were  agents  of  the  Furst-McNess  Company  and 
to  support  the  contention  that  the  transactions  between 
Furst  &  Thomas  and  the  defendant  Brewster  under  the 
contract  in  suit  were  those  of  principal  and  agent. 

The  evidence  was  submitted  to  the  jury  upon  the  ques¬ 
tion  of  agency.  The  court  refused  to  give  the  instruction, 
which  the  plaintiffs  requested,  that  the  statutes  of  Arkan¬ 
sas  (supra)  had  no  application,  for  the  reason  that,  if 
applied,  they  would  contravene  Article  1,  section  8,  clause 
3,  of  the  Constitution  of  the  United  States  giving  to 
the  Congress  power  to  regulate  commerce  among  the 
States.  The  jury  found  in  favor  of  the  defendants.  A 
motion  to  set  aside  the  verdict  upon  the  ground,  among 
others,  of  error  in  refusing  the  request  above-mentioned, 
was  denied.  The  Supreme  Court  of  Arkansas  affirmed  the 
judgment,  following  its  earlier  decision  in  a  similar  case 
(Furst  &  Thomas  v.  Hartzell,  172  Ark.  1118),  where  it 

file  its  articles  of  incorporation  or  certificate  as  aforesaid  can  not  make 
any  contract  in  this  State  which  can  be  enforced  by  it  either  in  law 
or  in  equity,  and  the  complying  with  the  provisions  of  this  act  after 
the  date  of  any  such  contract,  or  after  any  suit  is  instituted  thereon, 
shall  in  no  way  validate  said  contract.” 
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was  held  that  the  determinative  question  was  whether  the 
relationship  between  the  parties  was  that  of  vendor  and 
vendee  or  principal  and  agent;  that  the  contract  in  suit 
was  ambiguous  and  that  it  was  proper  to  submit  the  ques¬ 
tion  of  the  effect  of  the  contract  to  a  jury  for  its  determina¬ 
tion.  Furst  &  Thomas  v.  Brewster,  180  Ark.  1167;  21 
S.  W.  (2d)  863.  The  plaintiffs  bring  their  appeal  to  this 
Court,  contending  that  the  statutory  provisions  in  ques¬ 
tion,  as  they  have  been  applied  by  the  state  court,  are 
repugnant  to  the  commerce  clause  of  the  Federal 
Constitution. 

The  question  is  not  as  to  sales  made  by  Brewster  in 
Arkansas,  but  as  to  the  transactions  between  Brewster 
and  Furst  &  Thomas.  These  transactions  were  clearly  in 
interstate  commerce,  whether  or  not  Furst  &  Thomas 
were  agents  of  the  Furst-McNess  Company,  and  whether 
or  pot  Brewster  was  an  agent  of  Furst  &  Thomas.  In 
pursuance  of  orders  sent  by  Brewster  in  Arkansas  to  Furst 
&  Thomas  in  Illinois,  goods  were  shipped  to  Arkansas 
from  the  branch  warehouse  of  Furst  &  Thomas  in  Ten¬ 
nessee.  The  ordering  and  shipment  of  the  goods  con¬ 
stituted  interstate  commerce,  and  the  obligation  to  pay 
and  the  right  ,to  recover  the  amount  due,  according  to 
the  contract  pursuant  to  which  the  goods  were  sent,  arose 
in  the  course  of  that  commerce.  In  International  Text 
Book  Co.  v.  Bigg,  217  U.  S.  91,  107,  this  Court  quoted  with 
approval  the  language  of  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  speaking  by  Judge  Sanborn,  in 
Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  1,  17, 2  a  case  of  consignments  to  a  factor,  that  “  all 
interstate  commerce  is  not  sales  of  goods.  Importation 
into  one  State  from  another  is  the  indispensable  element, 
the  test,  of  interstate  commerce;  and  every  negotiation, 

2  Certiorari  was  denied  by  this  Court.  212  U.  S.  577. 

22110° — 31 - 32 
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contract,  trade,  and  dealing  between  citizens  of  different 
States,  which  contemplates  and  causes  such  importation, 
whether  it  be  of  goods,  persons,  or  information,  is  a  trans¬ 
action  of  interstate  commerce.”  Such  cdmmerce  com¬ 
prehends  all  the  component  parts  of  commercial  inter¬ 
course  between  different  States,  and,  according  to  estab¬ 
lished  principle,  any  state  statute  which  obstructs  or  lays 
a  direct  burden  on  the  exercise  of  the  privilege  of  engaging 
in  interstate  commerce  is  void  under  the  commerce  clause. 
Crutcher  v.  Kentucky,  141  U.  £.  47,  57 ;  W estern  Union 
Telegraph  Co.  v.  Kansas,  216  U.  S.  1,  27;  Dahnke-Walker 
Milling  Co.  v.  Bondurant,  257  U.  S.  282,  290,  291.  Ac¬ 
cordingly,  when  a  corporation  goes  into  a  State  other 
than  that  of  its  origin  to  collect,  according  to  the  usual 
or  prevailing  methods,  the  amount  which  has  become  due 
in  transactions  in  interstate  commerce,  the  State  cannot, 
consistently  with  the  limitation  arising  from  the  com¬ 
merce  clause,  obstruct  the  attainment  of  that  purpose. 
Sioux  Remedy  Co.  v.  Cope ,  235  U.  S.  197,  204. 

In  the  case  last  cited,  it  was  recognized  that  a  foreign 
corporation  seeking  to  enforce  such  a  right  in  the  courts 
of  a  State  may  be  required  to  conform  to  the  prevailing 
modes  of  proceeding  in  those  courts  and  to  submit  to  the 
usual  rules  respecting  costs,  the  giving  of  security  there¬ 
for,  and  the  like.  But  the  Court,  examining  the  conditions 
imposed  by  the  state  statute,  which  were  similar  to  those 
of  the  provisions  here  in  question,  found  that  they  had 
“  no  natural  or  reasonable  relation  to  the  right  to  sue  which 
they  are  intended  to  restrict  ”  ;  that  the  statutory  require¬ 
ments  relating  to  the  appointment  of  a  resident  agent 
upon  whom  process  might  be  served  was  particularly  bur¬ 
densome  because  it  required  the  foreign  corporation  to 
subject  itself  to  the  jurisdiction  of  the  courts  of  the  State 
in  general,  as  a  prerequisite  to  suing  in  any  of  them  even 
in  a  single  instance.  The  Court  said  that  in  that  way 
corporations  engaged  in  interstate  commerce  could  “  be 
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subjected  to  great  embarrassment  and  serious  hazards  in 
the  enforcement  of  contractual  rights  directly  arising  out 
of  and  connected  with  such  commerce.”  See,  also,  Inter¬ 
national  Text  Book  Co.  v.  Bigg,  supra ,  at  pp.  112,  114; 
Buck  Stove  Co.  v.  Vickers,  226  U.  S.  205,  215,  216; 
Dahnke-Walker  Milling  Co.  v.  Bondurant,  supra. 

We  are  of  the  opinion  that  the  provisions  of  the  statutes 
of  Arkansas,  as  applied  in  this  case,  are  in  conflict  with  the 
commerce  clause. 

Judgment  reversed. 


BAIN  PEANUT  COMPANY  OF  TEXAS  et  al.  v. 
PINSON  ET  AL. 

APPEAL  FROM  THE  COURT  OF  CIVIL  APPEALS  FOR  THE 
ELEVENTH  JUDICIAL  DISTRICT,  STATE  OF  TEXAS. 

No.  49.  Argued  January  12,  1931. — Decided  February  24,  1931. 

1.  A  judgment  of  an  intermediate  state  court  upholding  the  constitu¬ 
tionality  of  a  state  statute  over  objections  based  on  the  Federal  Con¬ 
stitution,  and  as  to  which  the  Supreme  Court  of  the  State  dismissed 
an  application  for  a  writ  of  error  “for  want  of  jurisdiction,”  held 
reviewable  here,  it  appearing  that,  under  the  local  law,  the  effect 
(though  not  the  form)  of  the  action  of  the  Supreme  Court  was  to 
affirm  the  judgment  of  the  intermediate  qourt  on  the  constitutional 
question.  P.  500. 

2.  A  state  law  allowing  suits  to  be  brought  against  private  corpora¬ 
tions  in  any  county  in  which  the  cause  of  action  arose,  but  against 
individuals,  in  like  cases,  only  in  the  counties  where  they  reside,  held 
not  repugnant  to  the  equal  protection  clause  of  the  Fourteenth 
Amendment.  P.  501. 

19  S.  W.  (2d)  203,  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Civil  Appeals, 
of  Texas,  affirming  recovery  by  Pinson  and  Guyger  from 
the  Peanut  Company  in  an  action  on  a  contract.  For 
earlier  phases  of  the  litigation  see  273  S.  W.  655;  287  id. 
87;  292  id.  204;  and  294  id.  536.  After  the  argument 
here,  the  appeal  was  ordered  dismissed  for  want  of  juris- 
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diction.  See  post,  p.  811.  It  now  appearing  from  an 
explanatory  statement  by  the  Supreme  Court  of  Texas 
that  its  jurisdiction  over  the  constitutional  question  was 
in  fact  exercised,  the  dismissal  is  set  aside,  but  the  judg¬ 
ment  is  affirmed  upon  the  merits. 

Mr.  B.  G.  Mansell,  with  whom  Mr.  B.  L.  Agerton  was 
on  the  brief,  for  appellants. 

Messrs.  Gib  Callaway  and  Mark  Callaway  submitted 
for  appellees. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

The  Bain  Peanut  Company,  a  corporation  of  Texas, 
was  sued  in  Comanche  County  of  that  State,  being  the 
county  in  which  the  cause  of  action  arose.  Its  principal 
office  was  in  Tarrant  County,  Texas.  In  due  form  it 
raised  the  question  whether  the  statute  of  Texas  (subdi¬ 
vision  24,  Article  1830,  R.  S.  1911,  now  subdivision  23, 
Article  1995,  R.  S.  1925)  that  allowed  suits  against  pri¬ 
vate  corporations  to  be  brought  in  any  county  in  which 
the  cause  of  action  arose,  was  valid  under  the  Fourteenth 
Amendment  of  the  Constitution  when  unincorporated  in¬ 
dividuals  are  assumed  not  to  be  “  subject  to  suit  outside 
their  domiciliary  counties  in  a  similar  situation.,,  We  un¬ 
derstand  the  Supreme  Court  of  the  State  to  have  upheld 
the  constitutionality  of  the  statute,  although  at  first  we 
were  misled  by  the  form  of  the  order  dismissing  the  appli¬ 
cation  for  a  writ  of  error  “  for  want  of  jurisdiction.”  A 
certificate  from  the  Court  executed  since  the  question  of 
our  jurisdiction  was  before  us  satisfies  us  that  the  form 
was  adopted  in  compliance  with  the  Court’s  interpreta¬ 
tion  of  a  statute,  and  that  while  the  Court  was  of  opinion 
that  the  judgment  sought  to  be  brought  up  was  correct 
in  upholding  the  statute,  yet,  since  it  also  regarded  the 
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opinion  as  incorrect  in  its  declaration  of  the  law,  its  duty 
was  to  adopt  the  above  quoted  form.  The  judgment  be¬ 
low  stood  affirmed  in  fact  against  the  fully  stated  objec¬ 
tion  of  the  appellant,  and  justice  requires  that  the  ob¬ 
jection  should  be  dealt  with,  although  at  first  it  seemed 
as  if  the  Supreme  Court  was  acting  upon  local  grounds  of 
procedure  with  which  we  have  nothing  to  do,  except  when 
used  as  a  cloak,  which  was  not  the  case  here. 

Coming  then  to  the  merits,  we  are  of  opinion  that  the 
judgment  was  right.  The  interpretation  of  constitu¬ 
tional  principles  must  not  be  too  literal.  We  must  re¬ 
member  that  the  machinery  of  government  would  not 
work  if  it  were  not  allowed  a  little  play  in  its  joints.  In 
deciding  whether  a  corporation  is  denied  the  equal  pro¬ 
tection  of  the  laws  when  its'  creator  establishes  a  more 
extensive  venue  for  actions  against  it  than  is  fixed  for 
private  citizens,  we  have  to  consider,  not  a  geometrical 
equation  between  a  corporation  and  a  man,  but  whether 
the  difference  does  injustice  to  the  class  generally,  even 
though  it  bear  hard  in  some  particular  case,  which  is  not 
alleged  or  proved  here.  Louisville  &  Nashville  R.  Co.  v. 
Barber  Asphalt  Paving  Co.,  197  U.  S.  430,  434.  Pat- 
sone  v.  Pennsylvania,  232  U.  S.  138,  144.  This  it  is  for 
the  corporation  to  make  out.  The  range  of  the  State’s 
discretion  is  large.  Armour  &  Co.  v.  North  Dakota,  240 
U.  S.  510,  516,  517.  The  question  seems  to  be  answered 
by  Cincinnati  Street  Ry.  Co.  v.  Snell,  193  U.  S.  30,  36,  37, 
which  lays  down  that,  if  the  protection  of  fundamental 
rights  by  equal  laws  equally  administered  is  enjoyed,  the 
Constitution  does  not  forbid  allowing  one  person  to  seek 
a  forum  from  which  another  in  the  same  class  is  excluded. 
But  without  asserting  a  universal  proposition,  it  is  obvi¬ 
ous  that  there  is  likely  to  be  such  a  difference  between 
the  business  done  by  a  corporation  and  that  done  by  a 
private  person  that  the  State  well  may  take  it  into  ac¬ 
count  when  it  permits  a  corporation  to  be  formed.  That 
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the  provision  in  question  is  reasonable  is  made  more  prob¬ 
able  by  the  fact  that  it  had  been  adopted  and  sustained 
not  only  in  Texas  but  in  other  States.  Grayburg  Oil 
Co.  v.  Powell,  118  Texas  354;  Lewis  v.  South  Pacific  Coast 
R.  Co.,  66  Cal.  209;  Cook  v.  W.  S.  Ray  Mfg.  Co.,  159  Cal. 
694;  Central  Georgia  Power  Co.  v.  Stubbs,  141  Ga.  172; 
Begley  v.  Mississippi  Valley  Trust  Co.,  (Mo.)  252  S.  W. 
84;  Morrimac  Veneer  Co.  v.  McCalip,  129  Miss.  671,  683. 
We  cannot  say  that  it  is  not. 

Order  dismissing  appeal  vacated  and  judgment 
affirmed. 


ALABAMA  v.  UNITED  STATES. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  82.  Argued  January  29,  1931. — Decided  February  24,  1931. 

A  suit  against  the  United  States  by  a  State  to  recover  the  amount  of 
a  privilege  tax,  with  interest  and  penalty,  the  tax  being  based  on 
a  sale  by  the  United  States  of  surplus  power  generated  at  its  hydro¬ 
electric  plant  in  the  State,  held  not  within  the  jurisdiction  conferred 
on  the  Court  of  Claims  by  Jud.  Code,  §  145,  over  claims  founded' 
upon  the  Constitution,  upon  any  contract,  express  or  implied,  with 
the  Government,  or  for  damages  arising  in  cases  not  sounding  in 
tort.  P.  506. 

69  Ct.  Cls..  340;  38  F.  (2d)  897,  reversed. 

Certiorari,  281  U.  S.  718,  to  review  a  judgment  dis¬ 
missing  on  the  merits  a  claim  which,  the  opinion  holds, 
should  have  been  dismissed  for  want  of  jurisdiction. 

Messrs.  Thomas  E.  Knight,  Jr.,  Attorney  General  of 
Alabama,  and  Oscar  W .  Underwood ,  Jr.,  with  whom 
Messrs.  A.  A.  Evans  and  Charlie  C.  McCall,  Assistant 
Attorneys  General,  and  H.  C.  Kilpatrick  were  on  the  brief, 
for  petitioner. 

In  the  exercise  of  granted  powers  by  the  Federal  Gov¬ 
ernment  and  of  reserved  powers  by  a  State,  the  two 
sovereignties  are  upon  an  equality.  Collector  v.  Day,  11 
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Wall.  113,  126,  127;  Metccd f  &  Eddy  v.  Mitchell,  269 
U.  S.  514,  521 ;  Texas  v.  White,  7  Wall.  700,  725. 

Whenever  the  Federal  Government  engages  in  a  busi¬ 
ness  which  is  of  a  private  nature,  that  business  is  not 
withdrawn  from  the  taxing  power  of  the  State  within 
which  the  business  is  carried  on.  South  Carolina  v. 
United  States,  199  U.  S.  437;  Flint  v.  Stone  Tracy  Co., 
220  U.  S.  107,  157;  Bank  of  North  Dakota  v.  Olson,  33 

F.  (2d)  848. 

Particularly  is  this  true  where  the  levying  of  the  tax 
will  not  hamper  or  cripple  the  Federal  Government  in  the 
direct  and  immediate  performance  of  an  essential  gov¬ 
ernmental  function.  Osborn  v.U.  S.  Bank,  9  Wheat.  740, 
860,  866-7,  868;  NationdBank  v.  Commonwealth,  9  Wall. 
353,  362;  Metcalf  &  Eddy  v.  Mitchell,  supra,  522,  523-4. 

The  State  is  entitled  to  recover  upon  the  basis  of  an 
implied  contract.  There  is  a  strong  analogy  in  the  cases 
requiring  the  United  States,  under  an  implied  contract, 
to  pay  for  private  property  which  it  takes  for  public  use. 
United  States  v.  Lynah,  188  U.  S.  445;  United  States  v. 

Great  Falls  Mfg.  Co.,  112  U.  S.  645,  656. 

If  it  should  be  found  that  the  State  has  the  right  to 
tax  'the  United  States  for  manufacturing  and  selling 
hydro-electric  power,  a  cause  of  action,  springing  from  the 
constitutional  duty  of  the  United  States  to  pay  the  tax 
to  the  State,  and  based  upon  implied  contract  and  within 
the  terms  of  the  Judicial  Code,  could  logically  be  found, 
even  though  the  contractual  element  were  as  slight  as  it 

was  in  the  cases  cited.  .  .  10o  TT  q  q2  the 

Under  United  States  v.  Louisiana,  123  U.  b.  tne 
Court  of  Claims  is  open  to  the  States.  It  seems  proper 
that  they  should  be  allowed  to  come  in  with  the  causes 
of  action  which  are  peculiar  to  them,  as  well  as  with  those 
which  are  common  with  citizens,  provided  their  Pe^u  ^ 
causes  are  of  the  general  tynes  found  within  §  145  of  the 

Judicial  Code. 
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In  essence  the  present  claim  is  of  the  same  character 
as  claims  by  private  citizens  which  have  been  sustained 
by  this  Court.  United  States  v.  Palmer,  128  U.  S.  262, 
269;  United  States  v.  Berdan  Firearms  Co.,  156  U.  S. 
552,  567,  568. 

We  are  not  asserting  a  contract  implied  in  law,  but  a 
contract  implied  in  fact,  namely,  implied  from  the  facts 
that  the  United  States  manufactured  and  sold  the  power 
knowing  the  meaning  of  the  Constitution,  and  therefore 
expecting  to  pay  the  tax,  and  that  the  State  .permitted  the 
manufacture  and  sale  expecting  to  collect  the  tax. 

Two  additional  bases  for  recovery  seem  to  be  provided : 
(1)  “  Claims  for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort.”  Dooley  v.  United  States,  182 
U.  S.  222,  224;  United  States  v.  Cornell  Steamboat  Co., 
202  U.  S.  184;  United  States  v.  Morgan ,  99  Fed.  570; 
Chappell  v.  United  States,  34  Fed.  673.  The  word  “  dam¬ 
ages  ”  is  one  of  the  broadest  possible  definition.  (2)  The 
claim  is  one  “  founded  upon  the  Constitution  of  the  United 
States.”  This  provision  covers  claims  under  the  Tenth 
Amendment  to  the  Constitution  as  well  as  those  under  the 
Fifth  Amendment.  By  the  Tenth  Amendment  the  in¬ 
herent  sovereign  power  of  the  State  to  collect  taxes  is  re¬ 
served  and  is  acknowledged,  as  clearly  as  if  that  power 
were  specifically  mentioned  in  the  Amendment;  so  the 
power  of  the  State  to  collect  taxes  is  as  much  a*  part  of  the 
Constitution  as  is  the  Fifth  Amendment.  Cf.  Justice 
Brown’s  concurring  opinion  in  United  States  v.  Lynah,  188 
U.  S.  445,  47U-477 ;  Phelps  v.  United  States,  274  U  S 
341. 

Solicitor  General  Thacher ,  with  whom  Assistant  Attor¬ 
ney  General  Rugg  and  Messrs.  Bradley  B.  Gilman  and 
Erwin  N.  Griswold  were  on  the  brief,  for  the  United  States. 

A'  tax  is  not  the  result  of  agreement.  As  stated  in 
Russell  v.  United  States,  182  U.  S.  516,  530,  to  give  the 
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Court  of  Claims  jurisdiction,  the  demand  sued  on  must  be 
founded'  on  a  convention  between  the  parties — “  a  coming 
together  of  minds.” 

A  tax  obligation  is  sometimes  loosely  spoken  of  as  a 
debt,  but  it  is  not  a  debt  based  upon  any  contractual  rela¬ 
tionship.  Cooley,  Taxation  (4th  ed.,  1924) ,  •§  22 ;  Camden 
v.  Allen,  26  N.  J.  L.  398;  Perry  v.  Washburn,  20  Cal.  318; 
Carondelet  v.  Picot,  38  Mo.  125;  Nebraska  City  v.  Gas 
Company,  9  Neb.  339;  Pierce  v.  Boston,  3  Mete.  (Mass.) 
520;  Peter  v.  Parkinson,  83  Oh.  St.  36;  Lane  County  v. 
Oregon,  7  Wall.  71;  Meriwether  v.  Garrett,  102  U.  S.  472, 
513;  Liberty  Mut.  Ins.  Co.  v.  Johnson  Shipyards  Corp.,  6 
F.  (2d)  752;  St.  Joseph  Land  Co.  v.  MacLean,  32  F.  (2d) 
984;  United  States  v.  Minnesota  Investment  Co.,  271  U.  S. 
212,  217. 

An  implied  contract,  in  order  to  give  the  Court  of  Claims 
or  a  District  Court  under  the  Tucker  Act  jurisdiction  to 
give  judgment  against  the  Government,  must  be  one*  im¬ 
plied  in  fact  and  not  one  based  merely  on  equitable  con¬ 
siderations  and  implied  in  law.  To  the  same  effect  are. 
Merritt  v.  United  States,  267  U.  S.  338,  340;  Sutton  v. 
United  States,  256  U.  S.  575,  581;  Tempel  v.  United 
States,  248  \j.  S.  121. 

It  is  true  that  an  action  of  debt  or  assumpsit  may,  under 
many  circumstances,  be  brought  for  the  recovery  of  a  tax 
from  a  private  party.  See  United  States  v.  Chamberlin, _ 
219  U.  S.  250.  But  the  fact  that  a  private  individual 
would  be  liable,  under  the  same  circumstances,  in  an  action 
of  assumpsit,  does  not  bring  the  case  within  the  jurisdic¬ 
tion  of  the  Court  of  Claims. J  Goodyear  Tire  &  Rubber  Co. 
v.  United  States,  276  U.  S.  287,  293. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  brought  in  the  Court  of  Claims  by  the 
State  of  Alabama  to  recover  from  the  United  States  a 
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tax  imposed  by  the  law  of  the  State  upon  the  privilege  of 
manufacturing  and  selling  hydro-electric  power,  together 
with  interest  at  eight  per  cent,  and  a  penalty  of  fifteen 
per  cent,  for  failure  to  pay  the  tax  when  due.  The  claim 
is  based  upon  a  sale  by  the  United  States  of  the  surplus 
power  generated  by  it  at  its  dam  at  Muscle  Shoals,  Ala¬ 
bama,  under  the  Act  of  June  3,  1916,  c.  134,  §  124;  39 
Stat.  166,  215.  The  Government  demurred  on  the  ground 
that  the  petition  does  not  set  forth  a  cause  of  action 
within  the  jurisdiction  of  the  Court.  Th~e  demurrer  was 
sustained  and  the  petition  dismissed  upon  its  merits.  A 
writ  of  certiorari  was  granted  by  this  Court.  281  U.  S. 
718. 

We  are  of  opinion  that  the  petition  should  be  dis¬ 
missed,  not  upon  the  merits,  which  would  import  jurisdic¬ 
tion  to  deal  with  them,  but  for  want  of  jurisdiction  under 
the  Act  establishing  the  powers  of  the  Court  of  Claims. 
Judicial  Code,  §  145,  U.  S.  Code,  Title  28,  *§  250.  That 
jurisdiction  extends  to  “all  claims  (except  pensions) 
founded  upon  the  Constitution  of  the  United  States  or 
any  law  of  Congress,  upon  any  regulation  of  an  Execu¬ 
tive  Department,  upon  any  contract,  express  or  implied, 
with  the  Government  of  the  United  States,  or  for  dam¬ 
ages,  liquidated  or  unliquidated,  in  cases  not  sounding 
in  tort,  in  respect  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty,  if  the  United  States 
were  suable;  Provided”  etc. 

The  contract  to  be  recovered  upon  under  §  145  Jud. 
Code  must  be  an  actual  one,  and,  if  implied,  must  be  im¬ 
plied  in  fact,  not  merely  implied  by  fiction,  or  as  it  is  said, 
by  law.  Baltimore  &  Ohio  R.  Co.  v.  United  States,  261 
U.  S.  592,  597.  There  is  no  ground  for  asserting  an  actual 
contract  here.  The  State  suggests  that  cases  of  property 
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taken  by  eminent  domain  furnish  an  analogy.  But  in 
those  cases  where  there  is  a  recovery  the  United  States 
admits  the  title  that  it  takes  and  in  view  of  the  Constitu¬ 
tion  reasonably  is  understood  to  promise  the  compensa¬ 
tion  that  in  such  circumstances  it  is  bound  to  pay.  Phelps 
v.  United  States,  274  U.  S.  341,  343.  International 
Paper  Co.  v.  United  States,  ante,  p.  399.  But  here  the 
United  States  has  not  admitted  and  does  not  admit  the 
right  of  the  State  to  tax  it  for  its  sales,  and  therefore  does 
not  by  selling  import  a  promise  to  pay  for  what,  so  far  as 
appears,  it  does  under  a  claim  of  right.  Levying  a  tax 
does  not  create  a  contract.  It  is  a  unilateral  act  of  su¬ 
perior  power,  not  depending  for  its  effect  upon  concur¬ 
rence  of  the  party  taxed. 

We  do  not  see  how  the  claim  of  the  State  can  be  said  to 
be  founded  upon  the  Constitution.  If  the  claim  is  valid, 
which  we  are  far  from  implying,  it  is  under  the  State’s 
original  powers  as  such,  and  the  only  bearing  of  the  Con¬ 
stitution  is  that  it  did  not  take  the  power  away.  Neither 
do  we  regard  the  claim  as  one  for  damages  in  a  case  not 
sounding  in  tort  within  the  meaning  of  the  Act.  There 
are  few  cases  of  this  sort  that  cannot  be  brought  under 
the  head  of  a  contract  implied  in  law;  and,  it  being  estab¬ 
lished  that  such  contracts  are  not  within  the  jurisdiction 
of  the  Court  of  Claims,  we  think  that  this  phrase  cannot 
be  extended  to  a  controversy  concerning  the  boundary  be¬ 
tween  the  two  sovereign  powers.  The  claim  is  not  techni¬ 
cally  one  for  damages  as  was  the  claim  in  assumpsit.  It 
is  a  claim  for  a  tax  that  the  United  States  never  has 
promised  to  pay  and  for  a  penalty.  It  does  not  fall  within 
the  Act  as  it  has  been  construed  for  many  years. 

Judgment  reversed. 

Petition  to  be  dismissed  for  want  of  jurisdiction. 
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WAITE  v.  UNITED  STATES. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  103.  Submitted  January  30,  1931. — Decided  February  24,  1931. 

Under  the  Act  of  July  1,  1918,  which  gives  a  remedy  against  the 
United  States  for  the  unlicensed  use  of  a  patented  invention,  and 
provides  that  compensation  to  the  owners  in  such  cases  shall  be 
reasonable  and  “  entire,”  interest  on  the  amount  of  the  damages 
should  be  allowed.  P.  509. 

69  Ct.  Cls.  153,  reversed. 

Certiorari,  post,  p.  817,  to  review  a  judgment  of  the 
.Court  of  Claims  disallowing  interest  in  a  suit  against  the 
United  States  for  unlicensed  use  of  a  patent. 

Messrs.  O.  Ellery  Edwards  and  Hyman  M.  Goldstein 
were  on  the  brief  for  petitioner. 

Solicitor  General  Thacker,  Assistant  Attorney  General 
Rugg,  and  Mr.  H.  Brian  Holland  were  on  the  brief  for  the 
United  States.  They  conceded  that  interest  should  have 
been  allowed. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  under  the  Act  of  July  1,  1918,  c.  114,  40 
Stat.  704,  705,  U.  S.  Code,  Title  35,  §  68,  to  recover  for 
the  unlicensed  use  of  a  patented  invention.  The  liability 
of  the  United  States  is  established  by  the  findings  of  the 
Court  of  Claims  and  is  not  disputed.  Neither  is  there  any 
dispute  that  the  profits  that  the  plaintiff  would  have 
made  are  a  proper  measure  of  the  damages  suffered.  The 
Court  of  Claims,  however,  ruled  that  interest  should  not 
be  allowed  upon  the  amount  so  fixed,  and  a  writ  of  cer¬ 
tiorari  was  granted  by  this  Court  upon  that  question. 

The  Government,  without  formally  confessing  error, 
states  its  belief  that  interest  should  have  been  allowed. 
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The  statute  grants  *  recovery  of  his  reasonable  and  entire 
compensation  for  such  use.’  We  are  of  opinion  that  in¬ 
terest  should  be  allowed  in  order  to  make  the  compensa¬ 
tion  ‘  entire.’  In  addition  to  the  purpose  of  the  word, 
adverted  to  in  Richmond  Screw  Anchor  Co.  v.  United 
States,  275  U.  S.  331,  343,  we  cannot  doubt  that  it  was 
intended  to  accomplish  complete  justice  as  between  the 
plaintiff  and  the  United  States.  See  Seaboard  Air  Line 
Ry.  Co.  v.  United  States,  261  U.  S.  299.  Brooks-Scmlon 
Corp.  v.  United  States,  265  U.  S.  106.  Liggett  &  Myers 
Tobacco  Co.  v.  United  States,  274  U.  S.  215.  Phelps  v. 
United  States,  274  U.  S.  341. 

Judgment  reversed. 


ALWARD  v.  JOHNSON,  TREASURER  OF 
CALIFORNIA. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  CALIFORNIA. 

No.  41.  Argued  January  8,  1931. — Decided  February  24,  1931. 

1.  A  State,  upon  reasonable  grounds,  may  classify  property  and  lay  an 
appropriate  tax  upon  each  class.  P.  513. 

2.  A  tax  on  automotive  vehicles  that  are  used  in  operating  a  stage  line 
and  make  constant  and  unusual  use  of  the  highways,  may  be  meas¬ 
ured  by  gross  receipts  and  be  assessed  at  a  higher  rate  than  taxes 
on  property  not  so  employed.  So  held  where  the  tax  was  exclusive 
of  all  other  taxation  of  the  property,  and  its  proceeds  were  assigned 
to  the  maintenance  of  roads.  P.  513. 

3.  The  taxpayer  was  engaged  in  operating  an  automotive  stage  line 
between  points  in  California  under  a  mail  carrier’s  contract.  The 
gross  income,  for  the  year  in  question,  was  over  four  times  the 
market  value  of  the  property  employed,  and  considerably  more  than 
half  of  it  came  from  the  mail  contract,  the  rest  from  freight  and 
passengers.  The  line  could  not  have  been  run  profitably  without 
the  mail  contract.  Under  §  15,  Art.  XIII,  California  Constitution, 
the  State  laid  a  tax  on  the  property,  in  lieu  of  other  taxes,  equal 
to  4V2%  of  the  gross  receipts.  The  rate  on  other  property  assessed 
ad  valorem  in  the  vicinity,  did  not  exceed  3%.  Held: 


510  OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.  S. 

(1)  That  the  tax  is  not  repugnant  to  the  Fourteenth  Amendment. 

P.  513. 

(2)  It  is  not  a  direct  interference  with  or  burden  upon  the  federal 

right  to  transport  the  mails.  P.  514. 

208  Cal.  359,  affirmed. 

Certiorari,  281  U.  S.  709,  to  review  a  judgment  affirm¬ 
ing  dismissal  of  the  complaint  on  demurrer,  in  an  action  to 
recover  part  of  a  tax. 

Mr.  Simeon  E.  Sheffley,  with  whom  Mr.  Burke  Corbet 
was  on  the  brief,  for  petitioner. 

Mr.  U.  S.  Webb,  Attorney  General  of  California,  with 
whom  Mr.  H.  H.  Linney,  Deputy  Attorney  General,  was 
on  the  brief,  for  respondent. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

A  tax  reckoned,  as  required  by  the  State  Constitution, 
upon  gross  revenues  derived  from  an  automotive  stage 
line  operated  by  him  during  the  year  1926  between  fixed 
points  in  California,  was  assessed  against  petitioner 
Alward.  He  paid  one-half,  $1,489.39—- the  first  install¬ 
ment— and  then  brought  suit  in  the  Superior  Court  of 
Sacramento  Cqunty  to  recover  $1,057.16,  the  amount 
imposed  because  of  receipts  under  his  contract  for  car- 
rying  ffi©  mails.  He  asked  judgment  for  that  amount, 
together  with  costs,  further  relief,  etc. 

Section  15,  Article  XIII,  of  the  California  Constitu¬ 
tion,  adopted  November  2,  1926,  provides _ 

“  Taxes  levied,  assessed  and  collected  as  hereinafter 
provided  upon  companies  owning,  operating  or  manag¬ 
ing  any  automobile,  truck  or  auto  truck,  jitney  bus  stage 
or  auto  stage  used  in  the  business  of  transportation  of 
persons  or  property  as  a  common  carrier  for  compensa¬ 
tion  over  any  public  highway  in  this  state  between  fixed 
termini  or  over  a  regular  mute,  .  .  .  shall  be  entirely 
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and  exclusively  for  highway  purposes,  and  shall  be  levied, 
assessed  and  collected  in  the  manner  hereinafter  provided. 
The  word  ‘  companies/  as  used  in  this  section,  shall 
include  persons,  partnerships,  joint  stock  associations, 
companies  and  corporations. 

“(a)  All  such  companies  engaged  in  the  business  of 
transportation  of  persons,  or  persons  and  baggage,  or  per¬ 
sons  and  express,  or  persons,  baggage  and  express  where 
the  same  is  transported  on  the  same  automobile,  jitney 
bus,  stage  or  auto  stage  transporting  said  persons  shall 
annually  pay  to  the  state  a  tax  upon  their  franchises, 
cars,  equipment,  and  other  property,  or  any  part  thereof, 
used  exclusively  in  the  operation  of  their  business  in  this 
state;  equal  to  four  and  one-quarter  per  cent  of  the  gross 
receipts  from  operations  of  such  companies,  and  each 
thereof,  within  this  state. 

“All  such  companies  operating  trucks  or  auto  trucks 
engaged  in  the  business  of  transporting  property  shall 
annually  pay  to  the  state  a  tax  upon  their  franchises, 
trucks  or  auto  trucks,  equipment,  and  other  property, 
or  any  part  thereof,  used  exclusively  in  the  operation  of 
their  business  in  this  state,  equal  to  five  per  cent  of  the 
gross  receipts  from  operations  of  such  companies,  and 
each  thereof,  within  this  state.  .  .  . 

“Such  taxes  shall  be  in  lieu  of  all  other  taxes  and 
licenses,  state,  county  and  municipal,  upon  the  property 
above  enumerated  of  such  companies;  ...” 

Thb  court  below  declared  that  the  tax  prescribed  by  the 
foregoing  section  of  the  Constitution  is  identical  in  kind 
with  the  one  inaugurated  earlier  by  Section  14,  which 
applies  to  railroad,  telegraph,  telephone,  etc.,  companies. 
Under  both  sections  taxes  are  laid  according  to  gross 
receipts. 

The  complaint  alleges  in  substance — 

The  plaintiff  is  engaged  in  the  business  of  operating  an 
automotive  stage  line  between  Redding  and  Big  Bear, 
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Calif.,  by  virtue  of  a  contract  entered  into  with  the  Post 
Office  Department.  The  mails  are  carried  by  motor 
vehicles. 

The  gross  income  derived  from  operating  the  line  dur¬ 
ing  1926  follows:  From  carriage  of  passengers,  $8,803.31; 
from  carriage  of  freight,  $9,806.43;  from  carriage  of 
United  States  mail,  $42,286.73. 

Based  upon  these  receipts,  the  following  tax  was  as¬ 
sessed  for  the  year  1927 :  On  gross  income  from  passengers, 
$374.14;  from  freight,  $490.32;  from  United  States  mail, 
$2,114.32.  He  paid  one-half  of  the  total  sum  so  as¬ 
sessed — the  first  installment. 

In  earning  this  revenue,  plaintiff  employed  certain 
designated  automotive  property,  and  no  other,  the  actual 
market  value  of  which  did  not  exceed  $15,000.  This  was 
devoted  chiefly  to  carrying  the  mails  and  had  no  value 
in  excess  of  its  actual  market  value;  plaintiff’s  ability  to 
earn  more  with  it  than  other  persons  could  with  the  same 
amount  and  character  of  property  arose  solely  from  the 
fact  that  he  had  a  contract  with  the  United  States  Gov¬ 
ernment  for  carrying  the  mails.  Without  this  the  stage 
line  could  not  be  operated  profitably. 

The  assessment  against  the  plaintiff  is  confiscatory, 
arbitrary,  excessive  and  does  not  take  into  consideration 
the  actual  value  of  the  property  involved  and  was  made 
without  consideration  of  any  element  of  value  except  the 
gross  earnings.  The  tax  rate  on  property  assessed  on  an 
ad  valorem  basis  in  the  counties  where  plaintiff  operates 
did  not  exceed  three  per  centum.  Replacement  value 
of  all  property  used  by  him  does  not  exceed  $15,000.  In 
carrying  the  mails  he  acted  under  a  contract  with  the 
Post  Office  Department  and  was  an  agency  of  the  United 
States  not  subject  to  local  taxation. 

The  assessment,  in  so  far  as  based  upon  the  revenue 
derived  from  carrying  the  mails,  was  unlawful  and  the 
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portion  of  the  first  installment  reckoned  thereon  and  paid 
by  plaintiff  was  unlawfully  exacted. 

The  trial  court  sustained  a  demurrer  to  the  complaint; 
its  judgment  was  affirmed  by  the  Supreme  Court.  The 
latter  held  that  the  tax  assessed  against  the  petitioner  is 
essentially  one  on  property  and  is  neither  confiscatory,  nor 
so  arbitrary  as  to  impair  any  right  under  the  Federal  Con¬ 
stitution.  Also  that  the  petitioner  did  not,  through  his 
contract  to  carry  the  mails,  become  an  agency  of  the  Fed¬ 
eral  Government  immune  from  taxation  computed  accord¬ 
ing  to  gross  receipts. 

The  record  discloses  no  question  relative  to  taxation  of 
property  outside  the  State  or  interference  with  interstate 
commerce. 

The  Supreme  Court  of  the  State  has  declared  the  tax  to 
,  be  one  upon  property.  The  history,  purpose  and  effect  of 
the  constitutional  provision  under  consideration  have  been 
pointed  out  in  the  opinions  of  that  court.  San  Francisco 
v.  Pacific  T.  &  T.  Co.,  166  Cal.  244;  Pacific  Gas  &  Elec. 
Co.  v.  Roberts,  168  Cal.  420;  Lake  Tahoe  Ry.  Co.  v. 
Roberts,  168  Cal.  551.  Also  by  this  court  in  Pullman  Co. 
v.  Richardson,  261  U.  S.  330,  and  Hopkins  v.  Southern 
California  Tel.  Co.,  275  U.  S.  393. 

The  California  Constitution  divides  property  within 
the  State  for  taxation  purposes  into  several  classes  and 
provides  for  different  burdens  upon  them.  There  can  be 
no  doubt  of  the  general  power  of  a  State,  where  there  is 
reasonable  ground  therefor,  to  classify  property  wholly 
within  her  limits  and  to  lay  an  appropriate  tax  upon  each 
class.  Bekins  Van  Lines  v.  Riley,  280  U.  S.  80,  82.  It 
is  not  possible  for  us  to  say  that  the  circumstances  of  the 
present  cause  disclose  any  arbitrary  or  unreasonable  exer¬ 
tion  of  such  power  by  the  State.  The  distinction  between 
property  employed  in  conducting  a  business  which  re- 
221100—  31 - 33 
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quires  constant  and  unusual  use  of  the  highways,  and 
property  not  so  employed,  is  plain  enough.  Here  the  tax 
laid  was  exclusive  of  all  other  taxation,  and  the  funds 
arising  therefrom  were  assigned  to  the  maintenance  of 
roads,  essential  to  petitioner’s  operations. 

Certainly,  petitioner  is  in  no  position  to  complain  of  an 
arbitrary  exactment.  The  prescribed  method  of  assess¬ 
ment  was  permissible,  and  the  mere  fact  that  he  was  re¬ 
quired  to  pay  a  higher  rate  upon  property  devoted  to  his 
peculiar  business  than  was  demanded  of  property  not  so 
employed  is  unimportant. 

Nor  do  we  think  petitioner’s  property  was  entitled  to 
exemption  from  state  taxation  because  used  in  connec¬ 
tion  with  the  transportation  of  the  mails.  There  was  no 
tax  upon  the  contract  for  such  carriage;  the  burden  laid 
upon  the  property  employed  affected  operations  of  the 
Federal  Government  only  remotely.  Railroad  Co.  v.  Pers¬ 
ist  on,  18  Wall.  5,  30;  Metcalf  &  Eddy  v.  Mitchell,  269 
U.  S.  514.  The  facts  in  Panhandle  Oil  Co.  v.  Mississippi, 
277  U.  S.  218,  and  New  Jersey  Bell  Tel.  Co.  v.  State  Board, 
280  U.  S.  338,  were  held  to  establish  direct  interference 
with  or  burden  upon  the  exercise  of  a  Federal  right.  The 
principles  there  applied  are  not  controlling  here.  ’ 

The  judgment  of  the  court  below  must  be 

Affirmed. 


DENMAN,  ADMINISTRATOR  OF  THE  ESTATE  OF 
CHARLES  H.  NAUTS,  COLLECTOR  OF  INTER¬ 
NAL  REVENUE,  v.  SLAYTON. 


CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 


No.  60.  Argued  January  20,  1931 —Decided  February  24,  1931. 

By  Revenue  Act  of  1921,  Title  II,  §  213  (b)  (4),  in  computing  gross 
income,  interest  on  obligations  of  a  State  or  any  political  sub¬ 
division  thereof  is  excluded,  and  by  §  214  (a)  (2)  all  interest  paid 
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or  accrued  on  indebtedness  owed  by  the  taxpayer  is  deductible 
from  gross  income,  except  interest  on  indebtedness  incurred  or  con¬ 
tinued  to  purchase  or  carry  obligations  (other  than  certain  specified 
obligations  of  the  United  States)  the  interest  upon  which  is  wholly 
exempt  from  taxation  under  the  Title.  Held  that  the  purpose  of 
the  exception  was  to  prevent  the  escape  from  taxation  of  income 
properly  subject  thereto  by  the  purchase  of  exempt  securities  with 
borrowed  money,  and  that  it  is  not  unconstitutional  either  (a)  as 
discriminating  against  owners  of  non-taxable  securities  and  nullify¬ 
ing  their  immunity  from  taxation;  or  (b)  as  discriminating  against 
dealers  in  municipal  bonds  who,  in  the  course  of  their  business,  pay 
interest  on  money  borrowed  to  buy  or  carry  such  securities  but 
can  not  deduct  it  in  their  tax  returns,  although  those  engaged  in 
other  kinds  of  business  are  allowed  to  deduct  interest  as  an  operat¬ 
ing  expense;,  or  (c)  as  arbitrarily  discriminating  in  favor  of  those 
who  are  able  to  purchase  and  carry  securities  without  borrowing. 
National  Life  Jns.  Co.  v.  United  States,  277  U.  S.  508,  distinguished. 
P.  519. 

36  F.  (2d)  145,  reversed. 

Certiorari,  281  U.  S.  712,  to  review  a  judgment  which 
affirmed  a  recovery  from  the  Collector  in  a  suit  in  the  Dis¬ 
trict  Court  for  money  collected  as  an  additional  income 
tax. 

Assistant  Attorney  General  Youngquist,  with  whom 
Solicitor  General  Thacher  and  Messrs.  Claude  R.  Branch, 
J.  Louis  Monarch  and  Morton  Poe  Fisher,  Special  Assist¬ 
ants  to  the  Attorney  General,  Clarence  M.  Charest,  Gen¬ 
eral  Counsel,  Bureau  of  Internal  Revenue,  and  T.  H. 
Lewis  Jr.,  Special  Attorney,  were  on  the  brief,  for  peti¬ 
tioner. 

The  statute  applies  to  a  dealer  in  municipal  bonds  as 
well  as  to  a  private  investor. 

A  deduction  for  interest  paid  can  not  be  taken  as  a  busi¬ 
ness  expense  under  §  214  (a)  (1)  of  the  Revenue  Act  of 
1921.  In  the  Revenue  Acts  the  two  classes  of  deduction 
have  always  been  distinguished  and  have  been  separately 
provided  for.  The  very  provision  as  to  the  exception  here 
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involved  shows  an  intent  to  allow  them  as  distinct  items  of 
deduction. 

The  statute  does  hot  operate  to  impose  a  direct  tax  on 
income  from  municipal  bonds  or  to  impose  an  appreciable 
burden  upon  the  borrowing  power  of  the  State.  The  case 
differs  from  National  Life  Ins.  Co.  v.  United  States,  277 
U.  S.  508,  in  that,  there,  the  exclusion  from  income  of  tax- 
free  interest  was  exactly  offset  by  a  corresponding  diminu¬ 
tion  of  another  item  of  deduction,  while  here  there  is  no 
exact  or  necessary  relation  between  the  exclusion  of  tax- 
free  interest  from  income  and  the  denial  of  a  deduction  of 
interest  paid  to  buy  or  carry  tax-free  bonds.  The  limita¬ 
tion  does  not  affect  one  who  receives  tax-free  interest 
differently  from  one  who  does  not. 

The  limitation  is  not  a  burden  upon  the  borrowing 
power  of  the  States,  for  it  has  no  relation  to  the  exercise 
of  that  power,  and  has  not  in  fact  affected  it. 

The  classification  is  just  and  reasonable.  Taxpayers 
have  no  inherent  right  to  deductions.  Congress  may 
classify  incomes  for  purposes  of  taxation  and  may  limit 
deductions  of  interest.  Other  similar  classifications  have 
been  made. 

If  any  portion  of  the  interest  paid  was  chargeable  to 
purposes  other  than  buying  and  carrying  tax-free  bonds, 
the  amount  of  it  does  not  appear.  In  any  event,  taxing 
statutes  can  not  be  applied  with  mathematical  exactness. 
That  the  statute  may  work  an  occasional  hardship  does 
not  condemn  it. 

Every  presumption  is  in  favor  of  the  constitutionality  of 
the  Act. 

Mr.  Thomas  0.  Marlar,  with  whom  Mr.  E.  J.  Marshall 
was  on  the  brief,  for  respondent. 

This  case  is  controlled  by  National  Life  Ins.  Co. 
United  States,  277  U.  S.  508. 
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The  actual  figures  show  that  it  was  a  distinct  disad¬ 
vantage  under  the  proposed  operation  of  §  214  (a)  (2)  for 
the  respondent  to  carry  non-taxable  securities. 

By  the  operation  of  that  section,  the  respondent  has  not 
only  been  denied  his  constitutional  rights  respecting  his 
non-taxable  securities,  but  has  been  subjected  to  greater 
tax  burdens  by  reason  of  such  ownership. 

The  principles  announced  in  National  Life  Ins.  Co.  v. 
United  States,  supra,  were  affirmed  and  applied  in  Missouri 
ex  rel.  Missouri  Ins.  Co.  v.  Gehner,  281  U.  S.  313. 

Municipalities  can  only  market  their  bonds  through 
dealers.  The  Court  will  take  notice  of  the  general  prac¬ 
tice.  If  a  special  burden  or  disadvantage  is  to  be  imposed 
on  borrowing  to  buy  and  carry  municipal  bonds,  the 
statute  clearly  and  unconstitutionally  taxes  and  burdens 
municipalities.  The  effect  of  the  statute  is  not  only  to 
discriminate  against  and  burden  municipal  bonds  in  the 
hands  of  dealers  like  respondent,  but  to  burden  the  mu¬ 
nicipalities  themselves  and  put  them  to  a  disadvantage  in 
marketing  their  obligations. 

Mr.  Justice  McReynolds  delivered  the  opinion  of  the 
Court. 

During  the  year  1922,  while  respondent  Slayton  en¬ 
gaged  in  the  business  of  buying,  carrying  and  selling 
tax-exempt  municipal  bonds,  he  collected  $65,720.06  as 
interest  on  securities  of  that  character  which  he  owned. 
He  paid  out  $78,153.84  for  interest  on  money  borrowed 
by  himself  in  due  course  for  the  purpose  of  purchasing 
and  carrying  exempt  securities.  In  his  return  showing 
income  received  during  that  year  he  excluded  the  interest 
so  collected;  and  he  claimed  deduction  for  the  interest 
paid  out  on  the  borrowed  money.  The  Commissioner 
disallowed  the  deduction  and  made  a  corresponding  addi- 
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tional  assessment.  Respondent  paid  the  sum  demanded 
thereunder  and,  after  proper  preliminary  action,  suecLto 
secover  it. 

Determination  of  the  question  involved  must  turn 
upon  the  validity,  construction  and  effect  of  Seotions  213 
and  214,  Revenue  Act  of  1921,  42  Stat.  227,  237.  238,  239. 
Their  pertinent  provisions  follow. 

“  Sec.  213.  That  for  the  purposes  of  this,  title  .  .  .  the 
term  ‘  gross  income  ’• —  ... 

“(b)  Does  not  include  the  following  items,  which 
shall  be  exempt  from  taxation  under  this  title:  .... 

“(4)  Interest  upon  (a)  the  obligations  of  a  State,  Ter¬ 
ritory,  or  any  political  subdivision  thereof,  or  the  District 
of  Columbia;  .... 

“Sec.  214  (a)  That  in  computing  net  income  there 
shall  be  allowed  as  deductions:  .... 

“(2)  All  interest  paid  or  accrued  within  the  taxable  year 
on  indebtedness,  except  on  indebtedness  incurred  or  con¬ 
tinued  to  purchase  or  carry  obligations  or  securities  (other 
than  obligations  of  the  United  States  issued  after  Sep¬ 
tember  24,  1917,  and  originally  subscribed  for  by  the 
taxpayer)  the  interest  upon  which  is  wholly  exempt  from 
taxation  under  this  title;  ...” 

By  original  petition  in  the  District  Court,  Northern 
District  of  Ohio,  Slayton  asserted  that  the  exception 
found  in  paragraph  (2),  §  214  (a),  conflicts  with  the 
Federal  Constitution  in  that  by  necessary-  operation  it 
causes  discrimination  against  the  owners  of  non-taxable 
securities  and  nullifies  their  immunity  from  taxation. 
Also  that  the  act.  is  discriminatory  and  unconstitutional 
in  that  necessary  expenses  incident  to  all  other  kinds  of 
business,  including  interest  paid  for  purchasing  and  car¬ 
rying  merchandise  and  inventories,  are  allowed  as  part  of 
the  operating  cost,  whereas  deduction  of  interest  paid  by 
plaintiff  upon  funds  borrowed  to  carry  non-taxable  securi¬ 
ties  (an  ordinary  operating  expense)  is  prohibited.  Also 
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that  the  act  is  arbitrary  and  unconstitutional  because  it 
discriminates  against  plaintiff,  whose  resources  do  not  per¬ 
mit  him  to  purchase  tax-free  securities  for  cash,  and 
in  favor  of  those  whose  resources  permit  them  to  pur¬ 
chase  and  carry  such  securities  without  borrowing. 

The  Collector  unsuccessfully  demurred  to  the  petition 
upon  the  ground  that  it  states  no  cause  of  action.  Judg¬ 
ment  went  for  the  plaintiff  and  was  affirmed  by  the  Cir¬ 
cuit  Court  of  Appeals.  Both  courts  were  of  opinion  that, 
under  the  doctrine  announced  in  National  Life  Ins.  Co. 
v.  United  States ,  277  U.  S.  508,  enforcement  of  paragraph 
(2),  §  214  (a),  would  deprive  respondent  of  rights  guar¬ 
anteed  by  the  Federal  Constitution. 

The  challenged  judgment  must  be  reversed.  The  case 
will  be  remanded  to  the  District  Court  with  instructions 
to  enter  judgment  for  the  Collector. 

The  circumstances  disclosed  in  National  Life  Ins.  Co.  v. 
United  States  were  radically  different  from  those  now 
presented,  and  the  doctrine  upon  which  that  cause  turned 
does  not  control  the  present  one.  The  respondent  here 
was  not  in  effect  required  to  pay  more  upon  his  taxable 
receipts  than  was  demanded  of  others  who  enjoyed  like  in¬ 
comes  solely  because  he  was  the  recipient  of  interest  from 
tax-free  securities — a  result  which  we  found  would  have 
followed  enforcement  of  the  literal  provisions  of  §  245  (a), 
Revenue  Act  1921,  42  Stat.  227,  261.  While  guaranteed 
exemptions  must  be  strictly  observed,  this  obligation  is 
not  inconsistent  with  reasonable  classification  designed  to 
subject  all  to  the  payment  of  their  just  share  of  a  burden 
fairly  imposed. 

The  manifest  purpose  of  the  exception  in  paragraph  2, 
§  214  (a),  was  to  prevent  the  escape  from  taxation  of 
income  properly  subject  thereto  by  the  purchase  of 
exempt  securities  with  borrowed  money. 

Under  the  theory  of  the  respondent,  “A,,:  with  an  in¬ 
come  of  $10,000  arising  from  non-exempt  securities,  by 
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the  simple  expedient  of  purchasing  exempt  ones  with  bor¬ 
rowed  funds  and  paying  $10,000  interest  thereon,  would 
escape  all  taxation  upon  receipts  from  both  sources.  It 
was  proper  to  make  provision  to  prevent  such  a  possi¬ 
bility.  The  classification  complained  of  is  not  arbitrary, 
makes  no  improper  discrimination,  does  not  result  in  de¬ 
feating  any  guaranteed  exemption,  and  was  within  the 
power  of  Congress.  The  fact  that  respondent  engaged  in 
the  business  of  buying  and  selling  is  not  important.  See 
Willcuts  v.  Bunn,  ante,  p.  216. 

Reversed. 


FULLERTON  LUMBER  COMPANY  v.  CHICAGO, 
MILWAUKEE,  ST.  PAUL  &  PACIFIC  RAILROAD 
COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  47.  Argued  January  9,  1931. — Decided  February  24,  1931. 

Where  a  carrier  accepts  a  check  for  the  amount  of  freight  charges, 
and  a  loss  is  suffered  as  a  result  of  its  unjustifiable  delay  in  pre¬ 
senting  it,  the  bank  in  the  meantime  having  failed,  the  question 
whether  the  shipper  is  relieved  of  liability  depends  upon  the  general 
law  applicable  to  payment  by  check  and  not  upon  any  provision 
of  the  Interstate  Commerce  Act.  P.  521. 

36  F.  (2d)  180,  reversed 

Certiorari,  281  U.  S.  709,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  affirmed  a  judgment  of 
the  District  Court  in  favor  of  the  railroad  company  in  an 
action  to  recover  freight  charges. 

Mr.  Stanley  S.  Gillam  for  petitioner. 

Mr.  A.  C.  Erdall,  with  whom  Messrs.  F.  W.  Root,  O.  W. 
Dynes,  and  C.  O.  Newcomb  were  on  the  brief,  for 
respondent. 
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Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

The  Chicago,  Milwaukee,  Saint  Paul  &  Pacific  Railroad 
Company  brought  this  action  in  the  federal  court  for 
Minnesota  to  recover  fr^m  the  Fullerton  Lumber  Com¬ 
pany  freight  charges  on  a  carload  of  coal  shipped1  to  it. 
The  case  was  tried  without  a  jury.  The  defence  was  pay¬ 
ment.  It  appeared  that,  upon  delivery  of  the  car,  the 
carrier  had,  as  customary,  accepted  the  defendant’s  check 
on  a  local  bank  for  the  amount  of  the  charges ;  that  it  had 
delayed  presenting  the  check  for  payment;  and  that  mean¬ 
while  the  bank  had  failed.  The  defendant  contended 
that  it  was  relieved  from  liability  because  of  the  carrier’s 
unjustifiable  delay  in  presenting  the  check.  The  trial 
court  ruled  that  the  Interstate  Commerce  Act  requires  that 
a  carrier’s  charges  be  paid  strictly  in  currency;  and  that 
since  the  check  had  not  been  paid,  the  defendant  was  liable 
even  if  the  carrier’s  failure  to  receive  the  money  was  due 
wholly  to  its  own  negligence.  Judgment  entered  for  the 
carrier  was  affirmed  by  the  Circuit  Court  of  Appeals.  36 
F.  (2d)  180.  This  Court  granted  a  writ  of  certiorari. 
281  U.  S.  709. 

It  has  long  been  settled  that  payment  of  a  carrier’s 
charges  must  be  made  in  money;  and  that  the  payment 
must  be  cash  as  distinguished  from  credit.1  The  purpose 

1  Conference  Ruling  No.  207  of  Interstate  Commerce  Commission 
(September  15,  1906) ;  Louisville  &  Nashville  R.  Co.  v.  Mottley,  219 
U.  S.  467,  476;  Chicago,  Indianapolis  &  Louisville  Ry.  Co.  v.  United 
States,  219  U.  S.  486;  Chicago  &  North  Western  Ry.  Co.  v.  Lindell, 
281  U.  S.  14,  16.  Compare  Ex  parte  No.  73,  57  I.  C.  C.  591,  596; 
63  I.  C.  C.  375;  69  I.  C.  C.  351.  Rules  promulgated  June  4,  1920, 
permitted  the  carrier  to  extend  credit  for  ninety-six  hours  after  de¬ 
livery,  and  provided  that  “the  mailing  [within  this  prescribed  pe¬ 
riod]  by  the  shipper  of  valid  checks,  drafts,  or  money  orders  which 
are  satisfactory  to  the  carrier,”  should  be  deemed  proper  payment. 
Ex  parte  No.  73,  Rule  5,  57  I.  C.  C.  596a,  596b. 
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of  the  requirement  is  solely  to  prevent  rebates  or  unjust 
discrimination  and  to  ensure  observance  of  the  tariff  rates. 
Compare  Chicago  &  North  Western  Ry.  Co.  V.  Lindell, 
281  U.  S.  14,  16.  The  Interstate  Commerce  Act  does  not 
in  terms  prescribe  that  the  charges  shall  be  paid  in 
money;  that  is,  in  coin  or  currency.  There  is  no  reason 
for  denying  to  the  parties  the  convenience  and  safety  in¬ 
cident  to  making  payment,  in  accordance  with  the  pre¬ 
vailing  usage  of  business,  by  means  of  a  check  payable  on 
demand  drawn  on  a  going  bank  in  which  the  drawer  has 
an  ample  deposit. 

Whether  in  the  case  at  bar  the  defendant  is  liable  de¬ 
pends,  not  upon  any  provision  of  the  Interstate  Com¬ 
merce  Act,  but  upon  the  rules  of  law  generally  applicable 
to  payment  by  check.  These,  and  other  questions  which 
have  been  argued,  need  not  be  considered  by  us. 

Reversed. 


UNITED  STATES  et  al.  v.  ATLANTA,  BIRMING¬ 
HAM  &  COAST  RAILROAD  COMPANY. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  GEORGIA. 

No.  88.  Argued  January  29,  30,  1931. — Decided  February  24,  1931. 

1.  A  passage  in  a  report  of  the  Interstate  Commerce  Commission 
specifying  the  maximum  amount  the  Commission  finds  may  be 
included  by  a  railroad  company  in  its  balance  sheet  statement  as 
representing  investment  in  newly  acquired  road  and  equipment, 
and  notifying  the  company  that  it  will  be  expected  to  adjust  its 
accounts  in  accordance  with  the  finding  within  60  days  from  serv¬ 
ice  of  the  report,  is  not  an  “order”  of  the  Commission,  and 
jurisdiction  of  a  suit  to  annul  it  is  not  conferred  on  the  District 
Court  of  three  judges  by  the  Urgent  Deficiencies  Act  of  October 
22,  1913.  P.  527. 

2.  Such  a  report  can  not  be  considered  as  an  order,  for  purposes  of 
attack,  by  reading  it  in  connection  with  an  earlier  certificate  of 
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public  necessity  and  convenience,  authorizing  the  company  to 
acquire  the  property,  and  an  order  authorizing  stock  issues  there¬ 
for,  when  both  of  these  have  been  acted  upon  and  neither  of  them 
is  challenged.  P.  529. 

3.  A  decree  setting  aside  an  order  of  the  Commission  and  remanding 
the  matter  to  it  for  further  hearing,  did  not  operate  as  res  judicata 
to  confer  jurisdiction  on  the  court,  either  by  original  or  by  supple¬ 
mental  bill,  to  review  further  action  of  the  Commission  which  was 
not  an  order  but  a  report.  P.  530. 

37  F.  (2d)  401,  reversed. 

Appeal  from  a  decree  of  the  District  Court  of  eiree 
judges,  attempting  to  set  aside  part  of  a  report  of  the 
Interstate  Commerce  Commission,  which  was  attacked  as 
an  order. 

Assistant  to  the  Attorney  General  O’ Brian,  with  whom 
Solicitor  General  Thacker  and  Messrs.  William  G.  Davis 
and  Elmer  B.  Collins,  Special  Assistants  to  the  Attorney- 
General,  Erwin  N.  Griswold,  and  Daniel  W.  Knowlton, 
Chief  Counsel,  Interstate  Commerce  Commission,  and 
Edward  M.  Reidy,  Solicitor,  were  on  the  brief,  for  the 
United  States  et  al. 

Mr.  Robert  C.  Alston,  with  whom  Messrs.  F.  B.  Grier, 
Carl  H.  Davis,  and  John  A.  Hynds  were  on  the  brief,  -for 
appellee. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
Court. 

In  this  suit,  brought  in  the  federal  court  for  northern 
Georgia,  under  the  Urgent  Deficiencies  Act,  October  22, 
1913,  c.  32,  38  Stat.  208,  219,  the  Atlanta,  Birmingham  & 
Coast  Railroad  Company  seeks  by  supplemental  bill  to 
enjoin  and  annul  an  alleged  order  of  the  Interstate  Com¬ 
merce  Commission  dated  October  9,  1929.  No  formal 
order  was  made.  Reorganization  and  Control  of  Atlanta, 
Birmingham  &  Atlantic  Ry.  Co.,  158  I.  C.  C.  6,  14.  The 
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action  challenged  as  an  illegal  order  is  the  following  pas¬ 
sage  of  the  Commission’s  report  of  that  date  concern¬ 
ing  entries  in  the  carrier’s  books  of  account: 

“  Upon  consideration  of  the  record,  as  supplemented, 
we  find  and  conclude  that  the  amount  to  be  included  in 
the  balance  sheet  statement  of  the  new  company  repre¬ 
senting  investment  in  road  and  equipment  as  of  January 
1,  1927,  may  not  exceed  $9,261,043.87.  The  company 
will  be  expected  to  adjust  its  accounts  in  accordance  with 
this  finding  within  60  days  from  service  of  this  report.” 

The  United  States  and  the  Commission  contended  that 
the  bill  should  be  dismissed  for  want  of  jurisdiction, 
among  other  reasons,  because  the  action  complained  of 
is  not  an  order  within  the  meaning  of  the  Urgent  Defi¬ 
ciencies  Act.  The  District  Court,  three  judges  sitting, 
overruled  that  objection;  heard  the  case  on  the  merits; 
and  entered  a  final  decree  which  declared  that  the  action 
of  the  Commission  “  in  so  far  as  the  same  fixes  the  amount 
at  which  the  Complainant  is  to  return  its  capital  stock  and 
its  investment  in  road  and  equipment,  be  set  aside  .  .  . 
and  that  the  supplemental  application  of  the  complain¬ 
ant  on  which  said  order  was  entered  by  the  Interstate 
Commerce  Commission  stand  for  further  hearing  before 
said  commission.”  37  F.  (2d)  401.  The  defendants 
appealed  to  this  Court. 

The  Atlanta,  Birmingham  &  Coast  Railroad  Company 
was  incorporated  in  1926  by  the  bondholders  of  the  At¬ 
lanta,  Birmingham  &  Atlantic  Railway  Company  to  take 
over  upon  foreclosure  the  property  of  the  latter,  con¬ 
sisting  of  640  miles  of  line  in  Alabama  and  Georgia. 
The  enterprise  had  been  peculiarly  disastrous  to  investors. 
Following  long  years  of  receivership  with  annual  operat¬ 
ing  deficits  there  had  been  in  1915  a  reorganization  in 
which  $35,000,000  in  stocks  and  $14,500,000  in  bonds  were 
wiped  out.  Compare  Valuation  of  Atlanta,  Birmingham 
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&  Atlantic  R.  Co.,  75  I.  C.  C.  645,  703.  By  the  reor¬ 
ganization  of  1926,  $30,000,000  more  of  stock  was  wiped 
out  and  the  holders  of  the  $8,600,000  bonds  then  out¬ 
standing  received  for  them  only  60  per  cent  of  their  face 
value  in  5  per  cent  preferred  stock  of  the  new  company. 
The  1926  reorganization  was  effected  pursuant  to  an 
agreement  between  the  bondholders’  committee  and  the 
Atlantic  Coast  Line  Railroad,  under  which  the  committee 
purchased  at  foreclosure  sale  all  the  property;  transferred 
the  same  to  the  new  company  in  exchange  for  all  of  its 
stock,  being  $5,180,344.07  redeemable  preferred  and 
150,000  shares  no-par  common;  transferred  the  common 
stock  to  the  Atlantic  Coast  Line  in  consideration  of  its 
extinguishing  the  prior  liens  on  the  property,  aggregating 
$4,080,699.80,  and  guaranteeing  the  preferred  stock;  and 
distributed  the  preferred  stock  among  the  bondholders. 
Thus,  the  Atlantic  Coast  Line  acquired  for  $4,080,699.80 
in  cash  and  its  guaranty  of  the  preferred  stock,  complete 
ownership  of  the  property  subject  only  to  the  $5,180,- 
344.07  redeemable  preferred  stock.  These  two  sums 
aggregate  $9,261,043.87— the  sum  set  forth  in  the  passage 
of  the  report  of  October  9,  1929,  which  is  challenged  as 
an  order. 

The  order  of  the  Commission  dated  December  21,  1926, 
which  authorized  the  new  company  to  issue  the  preferred 
and  common  stock  (117  I.  C.  C.  181,  439,  443),  and  thus 
made  possible  the  1926  reorganization,  contained  this 

provision : 

«  Provided,  however,  that  authority  to  issue  said  stock 
is  granted  upon  the  express  condition,  that,  for  the 
purposes  of  the  accounting,  as  provided  in  the  classifica¬ 
tion  of  investment  in  road  and  equipment  in  the  text  of 
account  41,  *  Cost  of  road  purchased,’  the  cash  value  of 
the  preferred  stock  issued  must,  in  stating  the  transactions 
in  the  accounts,  be  reckoned  on  a  basis  not  in  excess  of  its 
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par  value;  and  that  the  cash  value  of  the  common  stock 
issued  must  be  reckoned  on  a  basis  not  in  excess  of  the 
amount  received  therefor.” 1  117 1.  C.  C.  443. 


When  the  books  of  the  new  company  were  being 
opened,  its  accountants  sought  to  set  up  in  its  balance 
sheet  as  “  Investment  in  road  and  equipment  ”  the  sum 
of  $29,271,859  instead  of  the  $9,261,043.87  above  shown. 
The  larger  entry  was  contended  for  on  the  grounds  that 
this  amount  (with  adjustments)  had,  on  July  20,  1923, 
been  determined  by  the  Commission  pursuant  to  §  19a 
of  the  Act  of  March  1,  1913,  c.  92,  37  Stat.  701,  to  be 
the  value  of  the  property  for  rate-making  purposes,  esti¬ 
mated  on  the  basis  of  1914  reproduction  costs.  75 1.  C.  C. 
645.  The  Director  of  the  Bureau  of  Accounts  refused  to 
permit  the  company  to  set  up  the  investment  of  road  and 
equipment  as  being  $29,271,859.  Treating  the  preferred 
stock  as  having  been  paid  for  at  par,  he  directed  that  the 
value  of  the  150,000  shares  of  common  stock  should  be 
set  up  at  $4,080,699.80,  that  being  the  sum  of  money 


^  classification  of  primary  accounts  referred  to  as  Account  41, 
“Cost  of  Road  Purchased  ”  prescribes: 

This  account  shall  include  the  cash  cost  of  any  road  or  portion 
thereof  purchased.  Where  the  contract  of  purchase  includes  not 
only  road,  but  also  equipment,  securities,  and  other  assets,  the  ap¬ 
praised  value  of  such  equipment,  securities,  and  other  assets  shall 
be  deducted  from  the  total  cash  cost,  and  the  remainder  of  the  cash 
cost  shall  be  charged  to  this  account.  Where  the  consideration  given 
for  the  property  purchased  is  other  than  cash,  such  consideration  shall 
be  valued  on  a  current  cash  basis - ”  See  “Classification  of  In¬ 

vestment  m  road  and  Equipment  of  Steam  Roads  prescribed  by 
Interstate  Commerce  Commission  in  accordance  with  Section  20  of 
the  Act  to  Regulate  Commerce,”  July  1,  1914,  p.  29. 

See  also  “  Classification  of  Income,  Profit’  and  Loss  and  General 
Balance  Sheet  Accounts,”  id.,  July  1,  1914,  p.  50,  as  amended  August 
19,  1921, -Account  751.  “  Capital  Stock.  ..  .  When  such  certificates 
or  receipts  have  no  par  value  they  shall  be  included  in  this  account 
at  the  amount  corresponding  to  the  cash  received,  or  the  cash  equiva¬ 
lent  if  the  consideration  is  other  than  cash.” 
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which  the  Atlantic  Coast  Line  had  disbursed  in  extin¬ 
guishing  the  prior  liens  upon  the  property. 

The  new  company  then  filed  an  application  with  the 
Commission  requesting  a  hearing  in  support  of  its  con¬ 
tention  that  the  above  quoted  proviso  in  the  order  of 
December  21,  1926,  authorized  such  entry  of  $29,271,859; 
and  requested  that  oral  argument  be  permitted.  With¬ 
out  hearing  oral  argument,  the  Commission  denied  the 
application  on  April  9,  1928.  The  original  bill  in  this 
suit  was  then  brought  to  set  that  order  aside.  The  court 
granted  the  relief  and  directed  that  the  company’s  appli¬ 
cation  “  stand  for  further  hearing  before  said  commis¬ 
sion.”  Atlanta,  Birmingham  &  Coast  R .  Co.  v.  United 
States ,  28  E.  (2d)  885.  The  Commission  granted  the 
further  Rearing  and  thereupon,  on  October  9,  1929,  filed 
the  report  first  cited.  In  it,  the  Commission  stated  that 
the  value  of  the  property  for  rate-making  purposes  fixed 
in  1923,  pursuant  to  §  19a,  is  not  “  pertinent  or  material 
evidence  in  the  determination  of  investment,  as  that 
term  is  used  in  our  accounting  regulations.”  The  report 
concluded  with  the  passage  quoted  which  appellee  con¬ 
tends  amounts  to  an  order.  158  I.  C.  C.  6,  14. 

First.  The  jurisdiction  conferred  upon  district  courts 
under  the  Urgent  Deficiencies  Act  is  that  formerly  exer¬ 
cised  by  the  Commerce  Court  over  “  cases  brought  to  en¬ 
join,  set  aside,  annul,  or  suspend  in  whole  or  in  part  any 
order  of  the  Interstate  Commerce  Commission.”  Act  of 
June  18,  1910,  c.  309,  §1,  36  Stat.  539.  The  action  here 
complained  of  is  not  in  form  an  order.  It  is  a  part  of  a 
report — an  opinion  as  distinguished  from  a  mandate. 
The  distinction  between  a  report  and  an  o^der  has  been 
observed  in  the  practice  of  the  Commission  ever  since  its 
organization — and  for  compelling  reasons.  Its  functions 
are  manifold  in  character.  In  some  matters  its  duty  is 
merely  to  investigate  and  to  report  facts.  See  United 
States  v.  Los  Angeles  &  Salt  Lake  R.  Co 273  U.  S.  299, 
310.  In  others,  to  make  determinations.  See  Great 
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Northern  Ry.  Co.  v.  United  States,  277  U.  S.  172.  In 
some,  it  acts  in  an  advisory  capacity.  Compare  Minne¬ 
apolis  &  St.  Louis  R.  Co.  v.  Peoria  &  Pekin  Union  Ry. 
Co.,  270  U.  S.  580,  584-5.  In  others  in  a  supervisory. 
Even  in  the  regulation  of  rates,  as  to  which  the  Commis¬ 
sion  possesses  mandatory  power,  it  frequently  seeks  to  se¬ 
cure  the  desired  action  without  issuing  a  command.  In 
such  cases  it  customarily  points  out  in  its  report  what  the 
carriers  are  expected  to  do.2  Such  action  is  directory  as 
distinguished  from  mandatory.  No  case  has  been  found 
in  which  matter  embodied  in  a  report  and  not  followed  by 
a  formal  order  has  been  held  to  be  subject  to  judicial  re¬ 
view.3  In  Kansas  City  Southern  Ry.  v.  United  States, 

'  2  See  Advances  in  Rates,  Western  Case,  20  I.  C.  C.  307,  379;  Gold- 
enberg  v.  Clyde  S.  S.  Co.,  20  I.  C.  C.  527,  529;  Pacific  Coast  Biscuit 
Co.  v.  S.  P.  &  S.  Ry.  Co.,  20  I.  C.  C.  546,  549;  Proposed  Schedules  of 
Rates  on  Lumber,  20  I.  C.  C.  575.  When  the  car  service  rule  dis¬ 
cussed  in  United  States  v.  New  River  Co.,  265  U.  S.  533,  was  first 
before  the  Commission,  its  report  finding  the  rule  unreasonable  con¬ 
cluded  with  the  statement:  We  have  not  required  that  car  service 
rules  be  filed  as  tariff  schedule.  We  will  not  in  this  proceeding  direct 
that  the  rules  which  we  herein  find  to  be  reasonable  be  so  filed.  We 
shall  expect,  however,  that  defendants  will  promptly  amend  their 
car  service  rules  so  as  to  conform  with  our  findings  and  evidence 
same  by  fifing  copies  thereof  with  us.”  Referring  to  this  statement, 
this  Court  said  (p.  540-1) :  “  The  Commission  refrained  from  making 
an  order  that  the  rule  be  filed  as  a  tariff  schedule,  but  announced 
that  it  expected  the  carriers  promptly  to  amend  their  car  service 
rules  to  conform  with  its  findings.”  Compare  Colorado  Fuel  &  Iron 
Co.  v.  Southern  Pacific  R.  Co.,  6  I.  C.  C.  488,-518,  587;  Milk  Products 
Protective  Assn.  v.  Delaware  L.  &  W.  R.  Co.,  7  I.  C.  C  92  175- 
Board  of  Trade  v.  Nashville  &  St.  Louis  Ry.  Co.,  8  I.  C.  C.  503  530- 
Denison  Light  &  Power  Co.  v.  Missouri,  K.  &  T  Ry  Co  10  I  C  C 
337,341.  ’  '  '  ' 

3  Where  the  application  is  for  a  certificate  of  public  convenience 
and  necessity  the  order  issued  is  called  a  certificate.  See  Chicago 
Junction  Case,  264  U.  S.  258;  Colorado  v.  United  States,  271  U.  S. 
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231  U.  S.  423,  the  accounting  regulations  which  were  chal¬ 
lenged  had  been  adopted  by  formal  order  of  the  Commis¬ 
sion.  '  Compare  Interstate  Commerce  Comm,  v.  Good¬ 
rich  Transit  Co.,  224  U.  S.  194.  There  are  many  cases  in 
which  action  of  the  Commission,  although  .embodied  in 
the  form  of  an  order,  has  been  held  by  this  Court  not  to 
be  reviewable  under  the  Urgent  Deficiencies  Act.4 

As  the  District  Court  said  in  passing  upon  the  original 
bill  now* relied  upon:  “Independently  of  the  Commis¬ 
sion’s  power  under  section  20,  subsection  1  and  subsection 
5,  to  establish  uniformity  in  and  prescribe  the  forms  of 
accounts  of  carriers,  section  1,  subdivision  20,  authorizes 
the  imposition  of  conditions  upon  its  grant  of  a  certificate 
of  public  convenience  and  necessity  for  the  acquisition 
and  operation  of  a  railroad,  and  by  necessary  implication 
it  has  power  to  see  that  the  condition  is  complied  with. 
Disobedience  to  an  order  made  to  this  end  touching  the 
accounts  would  be  punishable  under  section  20,  subsection 
7,  of  the  act  as  a  willful  failure  to  make  a  correct  entry  and 
the  keeping  of  a  record  other  than  that  approved  by  the 
Commission.”  28  F.  (2d)  887.  The  basis  for  such  a 
liability  should  be  certain.  Compare  United  States  v. 
Fruit  Growers  Express  Co.,  279  U.  S.  363,  369. 

Seccmd.  In  support  of  the  contention  that  the  passage 
in  the  report  of  the  Commission  of  October  9,  1929,  is 
legally  an  order,  the  Company  insists  that  it  must  be 

4 Procter  &  Gamble  Co.  v.  United  States,  225  U.  S.  282;  Hooker  v. 
Knapp,  225  U.  S.  302;  Lehigh  Valley  R.  Co.  v.  United  States,  243 
U.  S.  412;  United  States  v.  Illinois  Central  R.  Co.,  244  U.  S.  82,  89; 
Delaware  &  Hudson  Co.  v.  United  States,  266  U.  S.  438;  United 
States  v.  Los  Angeles  &  Salt  Lake  R.  Co.,  273  U.  S.  299;  New  York, 
Ontario  &  Western  R.  Co.  v.  United  States,  14  F.  (2d)  850,  affirmed 
273  U.  S.  652;  Piedmont  &  Northern  Ry.  Co.  v.  United  States,  280 
U.  S.  469.  See  also  Great  Northern  Ry.  Co.  v.  United  States,  277 
U,  S.  172. 
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read  in  connection  not  only  with  the  action  of  April  9, 
1928,  attacked  by  the  original  bill,  but  also  with  the  cer¬ 
tificate  of  public  necessity  and  convenience  dated  October 
26,  1926,  authorizing  the  new  company  to  acquire  the 
property,  and  the  order  of  December  21,  1926,  authoriz¬ 
ing  the  issue  of  the  $5,180,344.07  preferred  stock  and 
150,000  shares  of  no-par  common.  Neither  the  original 
bill  nor  the  supplemental  bill  attacks  either  the  certificate 
or  the  order  of  December  21st.  The  validity  of  the  cer¬ 
tificate  and  of  that  order  is  not  now  challenged.  More¬ 
over,  the  record  discloses  that  the  certificate  and  the  order 
have  been  acted  upon  by  the  acquisition  of  the  property 
and  issue  of  the  stock. 

Third.  The  Company  contends  that  the  decree  of  the 
District  Court  on  the  original  bill,  in  which  the  defendants 
acquiesced,  is  a  final  adjudication  of  the  issues,  involved 
in  this  case.  The  original  bill  dealt  with  the  order  of 
April  9,  1928;  the  supplemental  bill  with  the  alleged 
order  of  October  9,  1929.  The  Commission  insists  that 
the  decree  on  the  original  bill  did  not  deal  with  the 
merits,  but  determined  only  that  the  company  must  be 
accorded  a  hearing  on  its  application.  We  need  not  de¬ 
termine  whether  jurisdiction  existed  to  review  the  action 
of  April  9,  1928,  or  the  scope  of  the  issues  litigated  in 
the  original  suit.  For  a  finding  of  jurisdiction  to  review 
that  order,  or  acquiescence  by  the  defendants  in  the 
decree  rendered  on  the  original  bill,  would  not  have  made 
res  judicata  the  question  whether  jurisdiction  existed  to 
review  the  later  action  of  October  9,  1929.  Compare 
Cromwell  v.  County  of  Sac,  94  U.  S.  351 ;  Pell  v.  McCabe, 
250  U.  S.  573,  577.  The  lack  of  power  to  review,  because 
of  the  absence  of  any  order,  cannot  be  cured  by  bringing 
the  suit  in  the  form  of  a  supplemental  rather  than  a  new 
bill.  Jurisdiction  is  equally  lacking  in  either  case. 

Reversed. 
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LANGNES,  OWNER  OF  THE  DIESEL  HALIBUT 
VESSEL  “ALOHA,”  v.  GREEN,  CLAIMANT. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  38.  Argued  January  7,  8,  1931. — Decided'  February  24,  1931. 

1.  In  a  proceeding  by  a  ship-owner  to  limit  liability  under  R.  S. 
§§  4283-4285,  as  against  a  claim  of  damages  for  personal  injury,  the 
question  whether  the  injury  was  occasioned  with  his  privity  and 
knowledge  is  not  jurisdictional  but  appertains  to  the  merits  of  his 
petition.  P.  534. 

2.  Upon  review  of  a  decree  of  the  Circuit  Court  of  Appeals  in  an 
admiralty  case,  a  respondent  in  certiorari,  though  he  did  not  cross¬ 
petition  for  the  writ,  may  seek  to  sustain  the  decree  upon  a  ground 
which  the  court  below  rejected  as  well  as  upon  that  which  it 
accepted.  P.  535. 

3.  Where  a  ship-owner,  in  a  petition  in  the  District  Court  to  limit 
liability  under  R.  S.  §§  4283-4285,  though  alleging  fear  of  other  * 
claims,  set  up  none  except  an  action  for  personal  injuries  which  was 
then  pending,  on  the  eve  of  trial,  in  a  state  court,  and  where  the 
nature  of  the  accident  and  other  circumstances  of  the  case  were 
such  as  to  give  rise  to  the  presumption  that  no  other  claims  existed 
and  reflect  doubt  upon  the  allegation  that  others  were  feared,  Held: 

(1)  That  the  state  court  had  jurisdiction  of  the  action,  under 
Jud.  Code,  §  24  (3),  and,  in  the  exercise  of  its  common  law  powers 
therein,  was  competent  to  entertain  a  claim  of  the  ship-owner  for 
limitation  of  liability  and  afford  him  appropriate  relief  under  the 
federal  statute  dealing  with  that  subject.  P.  539. 

(2)  The  District  Court  also  had  jurisdiction  of  the  petition  be¬ 
fore  it,  but  to  be  exercised  in  accordance  with  a  sound  discretion 
with  regard  to  what  was  right  and  equitable.  P.  540. 

(3)  Sound  discretion  required  that  the  District  Court  permit  the 
action  in  the  state  court  to  proceed,  so  that  the  claimant’s  right 
to  a  common  law  remedy  might  not  be  destroyed,  retaining,  how¬ 
ever,  the  petition  for  limited  liability  to  be  dealt  with  if  the  peti¬ 
tioner’s  right  to  such  limitation  were  brought  in  question  in  the  state 
court,  or  if  the  case  otherwise  assumed  such  form  in  that  court  as  to 
bring  it  within  the  exclusive  power  of  a  Court  of  Admiralty.  P.  541 . 
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(4)  In  restraining  the  state  court  action  and  in  adjudicating  for 

itself  the  question  of  liability,  the  District  Court  committed  an 

abuse  of  discretion  reviewable  by  the  Circuit  Court  of  Appeals  and 

by  this  Court.  P.  541. 

35  F.  (2d)  447,  reversed. 

Certiorari,  281  U.  S.  708,  to  review  a  decree  which  re¬ 
versed  a  decree  of  the  District  Court,  32  F.  (2d)  284,  in  a 
proceeding  in  admiralty  to  limit  liability.  The  District 
Court  adjudicated  the  claim  against  the  petitioning  ship¬ 
owner  upon  the  merits  and  in  his  favor.  The  court  be¬ 
low  directed  that  the  petition  be  reversed  for  want  of 
jurisdiction. 

Mr.  Robert  E.  Bronson,  with  whom  Messrs.  Ira  Bronson 
and  H.  B.  Jones  were  on  the  brief,  for  petitioner. 

Mr.  Winter  S.  Martin,  with  whom  Mr.  Samuel  B. 
Bassett  was  on  the  brief,  for  respondent. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

Petitioner,  as  sole  owner  of  the  fishing  vessel  “Aloha,” , 
on  February  24,  1928,  brought  a  proceeding  in  the  fed¬ 
eral  district  court  for  the  western  district  of  Washington, 
praying  a  limitation  of  liability  under  R.  S.,  §§  4283, 
4284,  4285  (U.  S.  C.,  Title  46,  §§  183,  184,  185),  which 
are  copied  in  the  margin.*  It  was  stipulated  by  the 

*  Sec.  4283.  The  liability  of  the  owner  of  any  vessel,  for  any 
embezzlement,  loss,  or  destruction,  by  any  person,  of  any  property, 
goods,  or  merchandise,  shipped  or  put  on  bpard  of  such  vessel  or 
for  any  loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter, 
or  thing,  loss,  damage,  or  forfeiture,  done,  occasioned,  or  incurred, 
without  the  privity,  or  knowledge  of  such  owner  or  owners,  shall  in  no 
case  exceed  the  amount  or  value  of  the  interest  of  such  owner  in  such 
vessel,  and  her  freight  then  pending. 

Sec.  4284.  Whenever  any  such  embezzlement,  loss,  or  destruction 
is  suffered  by  several  freighters  or  owners  of  goods,  wares,  merchan¬ 
dise,  or  any  property  whatever,  on  the  same  voyage,  and  the  whole 
value  of  the  vessel  and  her  freight  for  the  voyage,  is  not  sufficient 
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parties  that  the  vessel  was  of  no  greater  value  than  the 
sum  of  $5,000.  After  setting  forth  that  petitioner  was 
the  sole  owner  of  the  vessel  and  that  the  vessel  was  sea¬ 
worthy  in  all  respects,  the  petition  alleged,  among  other 
things,  that  the  respondent  on  October  11,  1927,  had  com¬ 
menced  an  action  in  a  superior  court  of  the  State  of  Wash¬ 
ington  against  petitioner  to  recover  damages  in  the  sum 
of  $25,000  for  personal  injuries  suffered  while  employed 
upon  said  vessel.  The  petition  for  a  limitation  of  lia¬ 
bility  was  filed  four  months  later  while  that  action  was 
pending,  and,  it  is  said  and  not  denied,  within  two  days 
before  the  date  set  for  the'  trial  in  the  state  court.  Fol¬ 
lowing  the  filing  of  the  petition  the  federal  district  court 
issued  an  order  restraining  further  proceedings  in  the 
state  court,  and  a  monition  to  all  claimants  to  present 
their  claims  within  a  time  fixed.  The  respondent,  in 
response  to  the  monition,  filed  his  claim  in  the  amount 
of  $25,000  for  damages  resulting  from  the  personal  injuries 
referred  to  above.  No  other  claim  was  filed. 

Thereupon,  respondent  moved  to  dissolve  the  restrain¬ 
ing  order  upon  the  ground  that  the  state  court  had  juris¬ 
diction  of  the  cause;  that  there  was  only  one  possible 

to  make  compensation  to  each  of  them,  they  shall  receive  compen¬ 
sation  from  the  owner  of  the  vessel,  in  proportion  to  their  respective 
losses;  and  for  that  purpose  the  freighters  and  owners  of  the  property, 
and  the  owner  of  the  vessel,  or  any  of  them,  may  take  the  appropri¬ 
ate  proceedings  in  any  court,  for  the  purpose  of  apportioning  the 
sum  for  which  the  owner  of  the  vessel  may  be  liable  among  the  parties 
entitled  thereto. 

Sec.  4285.  It  shall  be  deemed  a  sufficient  compliance  on  the  part 
of  such  owner  with  the  requirements  of  this  Title  relating  to  his  lia¬ 
bility  for  any  embezzlement,  loss,  or  destruction  of  any  property, 
goods,  or  merchandise,  if  he  shall  transfer  his  interest  in  such  vessel 
and  freight,  for  the  benefit  of  such  claimants,,  to  a  trustee,  to  be  ap¬ 
pointed  by  any  court  of  competent  jurisdiction,  to  act  as  such  trustee 
for  the  person  who  may  prove  to  be  legally  entitled  thereto;  from 
and  after  which  transfer  dl  claims  and  proceedings  against  the  owner 
shall  cease. 
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claimant  and  one  owner;  and  that  petitioner,  therefore, 
might  claim  and  obtain  the  advantage  and  benefit  of  the 
limitation  of  liability  statute  by  proper  pleading  in  the 
action  pending  in  the  state  court.  This  niotion  the  dis¬ 
trict  court  denied,  and  the  cause  in  respect  of  respondent’s 
claim  was  tried.  Upon  the  hearing  the  district  court  de¬ 
termined  that  it  should  first  inquire  whether  there  was 
any  liability,  and  . if  there  was,  then,  whether  it  should  be 
limited;  and,  at  the  conclusion  of  respondent’s  evidence 
without  taking  evidence  on  the  part  of  petitioner,  the 
court  held  that  there  was  no  liability  and  entered  a  decree 
accordingly.  32  F.  (2d)  284.  Respondent  appealed  to 
the  circuit  court  of  appeals;  and  that  court  reversed  the 
decree  and  remanded  the  case  to  the  district  court  with 
directions  to  dismiss  it  for  want  of  jurisdiction  35  F 
(2d)  447. 

In  the  court  of  appeals  the  decree  was  assailed  upon 
the  grounds  (1)  that,  there  being  but  one  possible  claim 
and  one  owner,  the  ship  owner  should  have  sought  his 
remedy  for  a  limitation  of  liability  by  proper  pleading  in 
the  state  court;  and  (2)  that  the  record  disclosed  the 
privity  and  knowledge  of  .  the  owner  in  respect  of  the 
matters  and  things  by  which  the  injury  to  respondent  re¬ 
sulted.  The  court  rejected  the  first  contention  upon  the 
authority  of  White  v.  Island  Transportation  Co.,  233  U. 
S.  346;  but  sustained  the  second,  holding  that  the  plead¬ 
ings  and  evidence  disclosed  that  the  injury  complained  of 
was  occasioned  with  the  privity  and  knowledge  of  the 
ship  owner,  and  consequently  the  district  court  was  with¬ 
out  jurisdiction. 

We  are  of  opinion  that  the  second  contention,  upon 
which  the  decree  below  was  predicated,  did  not  present  a 
jurisdictional  question.  The  district  court  had  jurisdic¬ 
tion  to  pass  upon  the  sufficiency  of  the  pleadings  and  to 
decide  the  question  upon  the  evidence;  and  a  determina¬ 
tion  thereof  either  way,  whether  right  or  wrong,  would 
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have  been  a  determination  by  that  court  upon  the  merits 
in  the  proper  exercise  of  its  jurisdiction.  Binderup  v. 
Pathe  Exchange,  263  U.  S.  291,  and  cases  cited;  Moore  v. 
N.  Y.  Cotton  Exchange,  270  U.  S.  593,  608.  In  the  Bin¬ 
derup  case  the  rule  was  stated  as  follows  (p.  305) : 

“  Jurisdiction  is  the  power  to  decide  a  justiciable  con¬ 
troversy,  and  includes  questions  of  law  as  well  as  of  fact. 
A  complaint  setting  forth  a  substantial  claim  under  a 
federal  statute  presents  a  case  within  the  jurisdiction  of 
the  court  as  a  federal  court;  and  this  jurisdiction  cannot 
be  made  to  stand  or  fall  upon  the  way  the  court  may 
'chance  to  decide  an  issue  as  to  the  legal  sufficiency  of  the 
facts  alleged  any  more  than  upon  the  way  it  may  decide 
as  to  the  legal  sufficiency  of  the  facts  proven.  Its  decision 
either  way  upon  either  question  is  predicated  upon  the 
existence  of  jurisdiction,  not  upon  the  absence  of  it. 
Jurisdiction,  as  distinguished  from  merits,  is  wanting  only 
where  the  claim  set  forth  in  the  complaint  is  so  unsubstan¬ 
tial  as  to  be  frivolous  or,  in  other  words,  is  plainly  without 
color  of  merit.  [Citing  cases.]  In  that  event  the  claim 
of  federal  right  under  the  statute  is  a  mere  pretence  and, 
in  effect,  is  no  claim  at  all.” 

But  we  deem  it  unnecessary  to  consider  the  second  con¬ 
tention  further,  since  the  conclusion  to  which  we  have 
come  rests  upon  the  first  contention,  in  respect  of  which, 
for  reasons  presently  to  be  stated,  we  are  of  opinion  both 
courts  below  were  in  error. 

The  preliminary  objection  is  urged  by  petitioner,  that, 
since  the  decision  below  upon  this  point  was  against  re¬ 
spondent  and  he  has  not  applied  for  certiorari,  the  point 
is  not  open  here  for  consideration;  but  the  objection  is 
without  merit,  as  a  brief  review  of  the  decisions  of  this 
court  will  disclose. 

In  Irvine  v.  The  Hesper,  122  U.  S.  256,  266,  the  rule 
was  announced  without  qualification  that  an  appeal  in 
admiralty  from  the  district  court  to  the  circuit  court 
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vacated  the  decree  of  the  former  and  opened  the  case 
for  a  trial  de  novo  in  the  latter  court.  At  page  267  the 
court  said : 

“  We  do  not  think  that  the  fact  that  the  claimants  did 
not  appeal  from  the  decree  of  the  District  Court  alters 
the  rule.  When  the  libellants  appealed,  they  did  so  in 
view  of  the  rule,  and  took  the  risk  of  the  result  of  a  trial 
of  the  case  de  novo.  The  whole  case  was  opened  by  their 
appeal,  as  much  as  it  would  have  been  if  both  parties 
had  appealed,  or  if  the  appeal  had  been  taken  only  by 
the  claimants.” 

In  Reid  v.  Fargo,  241  U.  S.  544,  548,  in  an  opinion  by 
Mr.  Chief  Justice  White,  this  conclusion  was  reaffirmed; 
and  attention  was  called  to  the  fact  that  a  full  and  con¬ 
vincing  review  of  the  authorities  on  the  subject  was  con¬ 
tained  in  the  opinion  of  the  court  of  appeals  for  the  second 
circuit  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167 
Fed.  960.  In  the  more  recent  case  of  Standard  Oil  Co. 
v.  Southern  Pacific  Co.,  268  U.  S.  146,  155,  the  rule  was 
again  stated  in  these  words: 

“  On  appeal  in  admiralty,  there  is  a  trial  de  novo.  The 
whole  case  was  opened  in  the  Circuit  Court  of  Appeals 
by  the  appeal  of  the  Southern  Pacific  Company  as  much 
as  it  would  have  been  if  the  Director  General  had  also 
appealed.” 

The  question  then  arises:  What  is  the  scope  of  inquiry 
in  this  court  when  the  case  is  brought  up  by  certiorari 
from  the  circuit  court  of  appeals?  It  has  been  decided 
that  upon  writ  of  error  from  an  intermediate  appellate 
tribunal  we  are  not  limited  to  a  consideration  of  the 
points  raised  by  the  plaintiff,  but  “  must  enter  the  judg¬ 
ment,  which  should  have  been  rendered  by  the  court 
below  on  the  record  then  before  it.”  Baker  v.  Warner, 
231  U.  S.  588,  593.  And  in  Delk  v.  St.  Louis  <&  San 
Francisco  R.  Co.,  220  U.  S.  580,  588,  following  Lutcher 
&  Moore  Lumber  Co.  v.  Knight,  217  U.  S.  257,  267,  it 
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was  held  that  on  certiorari,  likewise,  the  entire  record  is 
before  this  court  with  power  to  review  the  action  of  the 
court  of  appeals  and  direct  such  disposition  of  the  case 
as  that  court  might  have  done  upon  the  writ  of  error 
sued  out  for  the  review  of  the  circuit  (now  district)  court. 
In  Watts,  Watts  &  Co.  v.  Unione  Austriaca,  248  U.  S.  9, 
21,  it  was  said  that,  “  This  court,  in  the  exercise  of  its 
appellate  jurisdiction,  has  power  not  only  to  correct  error 
in  the  judgment  entered  below,  but  to  make  such  dispo¬ 
sition  of  the  case  as  justice  may  at  this  time  require  ” ; 
and  “  the  rule  is  the  more  insistent,  because,  in  admiralty, 
cases  are  tried  de  novo  on  appeal.”  See  also  Dorchy  v. 
Kansas,  264  U.  S.  286,  289. 

The  authorities  relied  upon  by  petitioner  are  not  to  the 
contrary.  They  contain  no  challenge  to  the  rule  laid 
down  in  the  decisions  cited  immediately  above,  but  pro¬ 
ceed  upon  the  theory  that  the  court  is  not  bound  to  con¬ 
sider  objections  to  the  decree  urged  by  respondent,  in  the 
absence  of  cross  petition  for  certiorari.  In  Warner  Co.  v. 
Independent  Pier  Co.,  278  U.  S.  85,  91,  where  the  authori¬ 
ties  are  collected,  it  is  said : 

“  Objections  to  the  decree  below  were  offered  by  counsel 
for  respondents  in  their  briefs  and  arguments  here.  But 
no  application  for  certiorari  was  made  in  their  behalf  and 
we  confine  our  consideration  to  errors  assigned  by  the 
petitioner.” 

.  In  Hubbard  v.  Tod,  171  U.  S.  474,  494,  the  court  dis¬ 
posed  of  the  matter  by  saying: 

“And  as  respondents  did  not  apply  for  certiorari,  we 
shall  confine  our  consideration  of  the  case  to  the  examina¬ 
tion  of  errors  assigned  by  petitioner.” 

In  Federal  Trade  Comm.  v.  Pacific  Paper  Assn.,  273 
U.  S.  52,.  respondents,  without  presenting  a  cross  petition 
for  certiorari,  sought  a  reversal  of  a  distinct  portion  of  the 
decree.  This  court,  in  declining  to  consider  the  matter, 
said  (p.  66) : 
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“A  party  who  has  not  sought  review  by  appeal  or  writ 
of  error  will  not  be  heard  in  an  appellate  court  to  ques¬ 
tion  the  correctness  of  the  decree  of  the  lower  court. 
This  is  so  well  settled  that  citation  is  not  necessary.  The 
respondents  are  not  entitled  as  of  right  to  have  that  part 
of  the  decree  reviewed.  [Citing  cases.]  And,  assuming 
power,  we  are  not  moved  by  any  persuasive  consideration 
to  examine  the  parts  of  the  commission’s  order  to  which 
respondents  object.” 

These  decisions  simply  announce  a  rule  of  practice  which 
generally  has  been  followed; -but  none  of  them  deny  the 
power  of  the  court  to  review  objections  urged  by  respond¬ 
ent,  although  he  has  not  applied  for  certiorari,  if  the  court 
deems  there  is  good  reason  to  do  so.  In  the  present  case, 
however,  it  is  not  necessary  to  consider  this  rule  of  prac¬ 
tice  because  the  respondent  offers  no  objection  to  the  de¬ 
cree  of  the  court  of  appeals.  In  that  court  he  attacked 
the  decree  of  the  district  court  upon  the  two  grounds 
above  stated,  and  the  circuit  court  of  appeals  sustained 
the  attack  but  upon  one  of  such  grounds  only.  Respond¬ 
ent  here  defends  that  decree  upon  the  ground  upon  which 
it  was  based,  and,  in  addition,  continues  to  urge  the  re¬ 
jected  ground,  not  to  overthrow  the  decree,  but  to  sustain 
it.  His  right  to  do  so  is  beyond  successful  challenge,  quite 
apart  fiom  the  fact  that  this  is  a  proceeding  in  admiralty, 
and  is  here  from  an  intermediate  appellate  court.  United 
States  v.  American  Ry.  Exp.  Co.,  265  U.  S.  425,  where  at 
page  435  it  is  said: 

It  is  true  that  a  party  who  does  not  appeal  from  a 
final  decree  of  the  trial  court  cannot  be  heard  in  opposi¬ 
tion  thereto  when  the  case  is  brought  here  by  the  appeal 
of  thfe  adverse  party.  In  other  words,  the  appellee  may 
not  attack  the  decree  with  a  view  either  to  enlarging  his 
own  rights  thereunder  or  of  lessening  the  rights  of  his 
adversary,  whether  what  he  seeks  is  to  correct  an  error 
or  to  supplement  the  decree  with  respect  to  a  matter  not 
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dealt  with  below.  But  it  is  likewise  settled  that  the  ap¬ 
pellee  may,  without  taking  a  cross-appeal,  urge  in  sup¬ 
port  of  a  decree  any  matter  appearing  in  the  record, 
although  his  argument  may  involve  an  attack  upon  the 
reasoning  of  the  lower  court  or  an  insistence  upon  matter 
overlooked  or  ignored  by  it.  By  the  claims  now  in  ques¬ 
tion,  the  American  does  not  attack,  in  any  respect,  the 
decree  entered  below.  It  merely  asserts  additional 
grounds  why  the  decree  should  be  affirmed.” 

And,  obviously,  the  right  or  duty  of  this  court  to  con¬ 
sider  these  additional  grounds  will  neither  be  affected  by 
their  rejection  in  the  court  below,  nor  be  made  to  depend 
upon  the  effect  finally  given  to  them  here. 

We  proceed,  then,  to  inquire  what  disposition  the  court 
of  appeals  should  have  made  of  the  case  in  respect  of  the 
point  under  consideration  upon  the  record  which  was 
before  that  court,  Section  24  (3)  of  the  Judicial  Code, 
U*  S.  C.,  Title  28,  §  41  (3),  confers  upon  the  district 
courts  of  the  United  States  admiralty  and  maritime  juris¬ 
diction,  “  saving  to  suitors  in  all  cases  the  right  of  a  com¬ 
mon-law  remedy  where  the  common  law  is  competent  to 
give  it.”  The  provisions  of  the  statute  in  respect  of  limi¬ 
tation  of  liability  confer  upon  the'  owner  of  a  vessel  in -a 
variety  of  cases,  including  the  present  case,  when  loss  is 
occasioned  without  the  privity  or  knowledge  of  the  owner, 
the  right  to  limit  his  liability  to  the  value  of  his  interest 
in  the  vessel  and  her  freight  then  pending.  That  the  ac¬ 
tion  brought  in  the  state  court  was  authorized  by  the  first 
of  the  statutes  referred  to  is  plain.  That  the  petition  of 
the  owner  in  the  present  case  was  properly  brought,  and 
that  the  federal  court  had  jurisdiction  to  entertain  it, 
whether  there  was  a  plurality  of  claims  or  only  one,  is 
equally  clear.'  White  v.  Island  Transportation  Co.,  supra, 
p.  351.  The  situation,  then,  is  that  one  statute  gave  re¬ 
spondent  the  right  to  a  common  law  remedy,  which  he 
properly  sought  in  the  state  court;  and  another  statute 
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gave  petitioner  the  right  to  seek  a  limitation  of  liability 
in  the  federal  district  court.  Needless  to  say  that  if  the 
case  for  a  limitation  of  liability  assumes  such  a  form  that 
only  a  federal  court  is  competent  to  afford  relief,  the  ju¬ 
risdiction  of  that  court  is  exclusive  and  must  be  exerted 
to  dispose  of  the  entire  cause ;  and  the  action  in  the  state 
court  may  not  be  further  prosecuted. 

Here  the  petition  alleged  that  petitioner  feared  other 
claims,  but  no  other  claims  were  filed  in  response  to  the 
monition;  the  time  therefor  had  expired  and  default  had 
been  noted ;  and  nothing  appears  to  suggest  the  possibility 
of  any  other  claim.  On  the  contrary,  not  only  does  a  pre¬ 
sumption  fairly  arise  from  the  nature  of  the  accident  and 
all  the  surrounding  circumstances  that  no  other  claim 
exists,  but  they  are  such  as  to  reflect  doubt  upon  the 
good  faith  of  the  allegation  that  petitioner  was  in  fear  of 
other  claims;  and  the  fact  that  petitioner  delayed  his 
proceeding  for  four  months  after  the  commencement  of 
the  state  action  and  until  two  days  before  the  date  set 
for  the  trial  is  confirmatory  of  that  view.  In  this  situ¬ 
ation,  while  there  is  some  conflict  among  the  decisions  of 
the  lower  federal  courts,  this  court  has  accepted  the  view 
that,  “  In  a  state  court,  when  there  is  only  one  possible 
claimant  and  one  owner,  the  advantage  of  this  section 
[  §  4283]  may  be  obtained  by  proper  pleading.  The  Lotta, 
150  Fed.  219,  222;  Delaware  River  Ferry  Co.  v.  Amos,  . 
179  Fed.  756.”  Carlisle  Packing  Co.  v.  Sandanger,  259 
U.  S.  255,  260.  See  also  Steamboat  Co.  v.  Chase,  16  Wall. 
522,  532-533. 

Upon  the  present  record,  the  necessary  result  of  this 
holding  is  that  the  state  court,  in  the  action  there  pending 
and  in  the  due  course  of  the  exercise  of  its  common  law 
powers,  was  competent  to  entertain  a  claim  of  the  ship 
owner  for  a  limitation  of  liability  and  afford  him  appro¬ 
priate  relief  under  the  statute  dealing  with  that  subject. 
Compare  Loughin  v.  McCaulley,  186  Pa.  517.  Notwith- 
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standing  this,  however,  the  ship  owner  was  free  to  invoke 
the  jurisdiction  of  the  federal  district  court  ( White  v. 
Island  Transportation  Co.,  supra) ;  and,  that  having  been 
done,  the  question  which  arose  was  not  one  of  jurisdiction, 
but,  as  will  later  more  fully  appear,  was  whether  as  a  mat¬ 
ter  of  discretion  that  jurisdiction  should  be  exercised  to 
dispose  of  the  cause. 

The  term  “  discretion  ”  denotes  the  absence  of  a  hard 
and  fast  rule.  The  Styria  v.  Morgan,  186  U.  S.  1,  9. 
When  invoked  as  a  guide  to  judicial  action  it -means  a 
sound  discretion,  that  is  to  say/  a  discretion  exercised  not 
arbitrarily  or  wilfully,  but  with  regard  to  what  is  right 
and  equitable  under  the  circumstances  and  the  law,  and 
directed  by  the  reason  and  conscience  of  the  judge  to  a 
just  result- 

In  the  case  now  under  review  the  problem  presented 
to  the  district  court  by  the  motion  of  respondent  was 
quite  simple.  Upon  the  face  of  the  record  the  state  court, 
whose  jurisdiction  already  had  attached,  was  competent 
to  afford  relief  to  the  petitioner.  The  difference  in  the 
effect  of  adopting  one  or  the  other  of  the  two  alternatives 
presented  to  the  district  court  was  obvious.  To  retain 
the  cause  would  be  to  preserve  the  right  of  the  ship 
owner,  but  to  destroy  the  right  of  the  suitor  in  the  state 
court  to  a  common  law  remedy;  to  remit  the  cause  to 
the  state  court  would  be  to  preserve  the  rights  of  both  par¬ 
ties.  The  mere  statement  of  these  diverse  results  is  suffi¬ 
cient  to  demonstrate  the  justice  of  the  latter  course;  and 
we  do  not  doubt  that,  in  the  exercise  of  a  sound  discretion, 
the  district  court,  following  that  course,  should  have 
granted  respondent’s  motion  to  dissolve  the  restraining 
order  so  as  to  permit  the  cause  to  proceed  in  the  state 
court,  retaining,  as  a  matter  of  precaution,  the  petition 
for  a  limitation  of  liability  to  be  dealt  with  in  the  possible 
but  (since  it  must  be  assumed  that  respondent’s  mo¬ 
tion  was  not  an  idle  gesture  but  was  made  with  full 
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appreciation  of  the  state  court’s  entire  lack  of  admiralty 
jurisdiction)  the  unlikely  event  that  the  right  of  peti¬ 
tioner  to  a  limited  liability  might  be  brought  into  ques¬ 
tion  in  the  state  court,  or  the  case  otherwise  assume  such 
form  in  that  court  as  to  bring  it  within  the  exclusive  power 
of  a  court  of  admiralty.  The  failure  to  do  this,  in  our 
opinion,  constituted  an  abuse  of  discretion  subject  to  the 
correcting  power  of  the  appellate  court  below  and  of  this 
court. 

In  The  Lotta,  150  Fed.  219,  cited  as  authority  for  the 
rule  laid  down  in  the  Sandanger  case,  Judge  Brawley,  a 
capable  admiralty  judge,  dealt  with  the  same  question  in 
the  manner  here  suggested  and  delivered  an  opinion 
which  seems  to  us  entirely  sound.  In  that  case  an  action 
had  been  brought  in  a  state  court  against  the  owner  of 
the  Lotta  by  an  administrator  to  recover  damages  for  the 
death  of  his  son.  The  right  to  maintain  such  an  action 
was  conferred  by  state  statute.  Pending  the  prosecu¬ 
tion  of  that  action  the  owner  of  the  Lotta  filed  a  petition 
in  the  federal  district  court  for  a  limitation  of  liability, 
and  by  an  ex  parte  proceeding  had  the  Lotta  appraised' 
paid  the  appraised  value  into  the  registry  of  the  court, 
and  obtained  an  injunction  restraining  the  prosecution 
of  the  action  in  the  state  court.  After  referring  to  the 
provision  of  law  saving  to  suitors  the  right  of  a  common 
law  remedy,  Judge  Brawley  said  that  the  plaintiff  had 
the  right  to  pursue  his  remedy  in  the  state  court  unless 
the  act  providing  for  a  limitation  of  liability  clearly  de¬ 
prived  him  of  it,  that  where  there  was  only  a  single 
claim  there  was  no  need  for  the  adoption  of  the  peculiar 
and  exclusive  jurisdiction  of  the  admiralty  court ;  ’  and 
that  an  answer  setting  up  the  limitation  of  liability  would 
give  the  ship  owner  the  relief  to  which  he  was  entitled. 
It  appearing  there,  as  it  appears  here,  that  only  one  claim 
had  been  presented,  and  that  the  time  fixed  by  the  moni¬ 
tion  had  expired,  the  court  said  (p.  222-223) : 
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“  The  owner  of  the  vessel,  therefore,  can  by  answer  in 
the  state  court  set  up  as  a  defense  that  he  is  not  liable  be¬ 
yond  the  value  of  the  vessel,  and  that  value  may  be  de¬ 
termined  as  appropriately  and  as  easily  in  that  court  as 
in  this.  In  the  ex  parte  proceedings  here  the  vessel  has 
been  appraised  by  appraisers  chosen  by  the  petitioner, 
and,  while  there  may  be  no  reason  to  question  the  fairness 
and  fullness  of  such  appraisement,  the  plaintiff  is  entitled 
to  be  heard  on  that  question,  and  in  the  usual  course  of 
the  common-law  proceeding  that  issue  can  be  fairly  tried. 
*  *  *  *  * 

“All  that  the  petitioner  can  fairly  claim  is  that  he  should 
not  be  subject  to  a  personal  judgment  for  an  indefinite 
amount  and  beyond  the  value  of  his  interest  in  the  Lotta 
and  her  freight.  There  is  no  reason  to  doubt  that  this 
proper  defense  may  be  availed  of  in  the  state  court,  and 
if  there  is  an  ulterior  purpose,  and  petitioner’s  object  in 
invoking  the  jurisdiction  of  this  court  is  to  escape  a  jury 
trial  and  take  the  case  away  from  the  common-law  juris¬ 
diction,  that  purpose  should  receive  no  countenance  here ; 
for  the  act  which  gives  this  court  its  admiralty  and  mari¬ 
time  jurisdiction  saves  to  suitors  in  all  cases  the  right  of 
the  common-law  remedy  where  the  common  law  is  com¬ 
petent  to  give  it,  and  good  faith  requires  that  this  proviso 
shall  have  its  full  and  fair  effect.” 

Thereupon  an  order  was  entered  dissolving  the  injunc¬ 
tion  against  the  prosecution  of  the  action  in  the  state 
court,  but  retaining  the  petition  for  a  limitation  of  liabil¬ 
ity,  for  the  reason,  as  the  court  said,  that  “if  it  should 
hereafter  appear  in  the  course  of  the  proceedings  in  the 
state  court  that  a  question  is  raised  as  to  the  right  of  pe¬ 
titioner  to  a  limited  liability,  this  court  has  exclusive  cog¬ 
nizance  of  such  a  question  .  .  .  and  the  decision  upon 
the  question  of  the  injunction  is  predicated  upon  the  as¬ 
sumption  that  that  question  is  not  involved  in  the  suit 
in  the  state  court,  and  that  the  only  questions  to  be  de- 
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cided  there  are,  first,  whether  the  defendant  is  liable  at 
all,  and,  if  so,  as  to  the  value  of  the  vessel  and  her  freight, 
which  is  the  limit  of  defendant’s  liability.”  See  also 
Delaware  River  Ferry  Co.  v.  Amos ,  179  Fed.  756. 

Disposition  of  the  matter,  so  as  to  allow  the  action  to 
proceed  in  the  state  court,  finds  warrant  in  like  principles 
which  have  been  applied  in  other  kinds  of  cases.  Ad¬ 
miralty  courts,  for  example,  have  complete  jurisdiction 
over  suits  of  a  maritime  nature  between  foreigners. 
Nevertheless  “  the  question  is  one  of  discretion  in  every 
case,  and  the  court  will  not  take  cognizance  of  the  case  if 
justice  would  be  as  well  done  by  remitting  the  parties  to 
their  home  forum.”  The  Maggie  Hammond,  9  Wall. 
435,  457;  The  Belgenland,  114  U.  S.  355,  368;  Charter 
Shipping  Co.  v.  Bowring,  Jones  &  Tidy,  281  U.  S.  515, 
517.  See  also,  generally,  Watts,  Watts  &  Co.  v.  Unione 
Austriaca,  supra;  and  compare  the  opinion  of  the  district 
court  upon  the  point  in  the  same  case,  224  Fed.  188,  191. 
So,  while  the  courts  of  this  country  have  and  may  enter¬ 
tain  jurisdiction  of  actions  between  nonresident  foreigners 
for  torts  committed  in  a  foreign  country,  they  will  exer¬ 
cise  such  jurisdiction  in  their -discretion  and  only  in  spe¬ 
cial  cases.  Dewitt  v.  Buchanan,  54  Barb.  31,  34.  And 
see  also  National  Telephone  Mfg.  Co.  v.  Du  Bois,  165 
Mass.  117,  118;  Harris  v.  Pullman,  84  Ill.  20,  27. 

The  decrees  of  both  courts  below  must  be  reversed  and 
the  cause  remanded  to  the  district  court  for  further  pro¬ 
ceedings  in  conformity  with  this  opinion. 


Reversed. 
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Syllabus. 

CONCORDIA  INSURANCE  COMPANY  OF  MIL¬ 
WAUKEE  v.  SCHOOL  DISTRICT  NO.  98  OF 
PAYNE  COUNTY,  OKLAHOMA. 

ROYAL  INSURANCE  COMPANY,  LIMITED,  v. 

SAME. 

NATIONAL  FIRE  INSURANCE  COMPANY  v.  SAME. 
FIRE  ASSOCIATION  OF  PHILADELPHIA  v.  SAME. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

TENTH  CIRCUIT. 

Nos.  278,  279, v  280,  and  281.  Argued  January  15,  1931. — Decided 

February  24,  1931. 

1.  Upon  demurrer  all  allegations  of  the  complaint  which  are  suf¬ 
ficiently  pleaded  must  be  taken  as  true.  P.  550. 

2.  Allegations  of  complaint  held  sufficient  to  constitute  waiver  of,  or 
estoppel  against  setting  up,  condition  in  policy  requiring  insured  to 
furnish  verified  proofs  of  loss.  P.  548. 

3.  A  stipulation  in  a  fire  insurance  policy,  that  any  waiver  to  be 
effective  must  be  written  upon  or  attached  to  the  policy,  does  not 
apply  to  a  waiver,  after  the  loss  occurs,  of  stipulations  in  respect  of 
things  to  be  done  after  the  loss  as  prerequisites  to  adjustment  and 
payment.  Scottish  Union  &  Nat.  Ins.  Co.  v.  Encampment  Smelt¬ 
ing  Co.,  166  Fed.  231,  disapproved.  P.  551. 

4.  Although  it  is  well  established  that  a  federal  court  will  follow  the 
decisions  of  the  highest  court  of  a  State  construing  a  state  statute, 
yet  where,  prior  to  the  judgment  of  the  District  Court,  the  decisions 
of  the  highest  state  court  are  in  such  confusion  that  its  view  in 
respect  of  the  meaning  of  the  applicable  statute  can  not  definitely 
be  determined,  the  District  Court  is  free  to  construe  the  statute  for 
itself.  P.  552. 

5.  A  decision  of  the  highest  court  ol  a  State  construing  a  state  statute, 
rendered  more  than  a  year  after  a  judgment  of  a  federal  district 
court,  can  not  be  given  a  retroactive  effect  in  respect  of  the  latter 
so  as  to  “  make  that  erroneous  which  was  not  so  when  the  judg¬ 
ment  of  that  court  was  given.”  P.  553. 

22110°— 31— — 35 
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6.  In  the  absence  of  an  authoritative  state  decision  to  the  contrary, 
there  was  nothing  in  Oklahoma  Comp.  Stat.,  §§  5972  and  5973, 
which  required  a  federal  district  court  to  depart  from  the  rule 
recognized  by  this  Court  in  respect  of  the, allowance  of  interest; 
and,  upon  the  record  in  these  cases,  suits  to  recover  upon  policies  of 
insurance  for  loss  and  damage  by  fire,  the  allowance  of  interest  from 
the  date  when  the  liability  accrued  was  justified.  P.  554. 

40  F.  (2d)  379,  affirmed. 

Certiorari,  post,  p.  817,  to  review  judgments  of  the  Cir¬ 
cuit  Court  of  Appeals  affirming  judgments  in  favor  of  the 
respondent  in  four  suits  brought  to  recover  upon  policies 
of  insurance  for  loss  by  fire.  The  cases  had  been  removed 
,  from  a  state  court  to  the  District  Court  on  the  ground  of 
diversity  of  citizenship. 

Mr.  F.  A.  Rittenhouse,  with  whom  Mr,  H.  C.  Thurcan 
was  on  the  brief,  for  petitioners. 

In  support  of  the  proposition  that  waivers  of  proof  of 
loss  must  be  in  writing  under  the  Oklahoma  standard  fire 
insurance  contract  (Comp.  Stats.  Okla.,  1921,  §  6767), 
they  cited  Northern  Assurance  Co.  v.  Grand  View  Bldg^ 
Assn.,  183  U.  S.  308;  Imperial  Fire  Ins.  Co.  v.  County  of 
Coos ,  151  JJ.  S.  452;  Riddlesbarger  v.  Hartford  Fire  Ins. 
Co.,  7  Wall.  386;  Lumber  Underwriters  v.  Rife,  237  U.  S. 
695;  Penman  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  216  U.  S. 
311;  Thompson  v.  Phoenix  Ins.  Co.,  136  U.  S.  287; 
Scottish  Union  &  Nat.  Ins.  Co.  v.  Encampment  Smelting 
Co.,  166  Fed.  231;  Missouri-Pacific  Ry.  Co.  v.  Western 
Assurance  Co.,  129  Fed.  610;  San  Francisco  Savings 
Union  v.  Western  Assurance  Co.,  157  Fed.  695;  Bank  of 
South  Jacksonville  v.  Hartford  Fire  Ins.  Co.,  1  F.  (2d) 
43;  Harris  v.  North  British  &  Mer.  Ins.  Co.,  30  F.  (2d) 
94,  certiorari  denied  279  U.  S.  852;  Hartford  Fire  Ins.  Co. 
v:  Empire  Coal  Min.  Co.,  30  F.  (2d)  794;  People’s  Bank 
v.  Aetna  Ins.  Co.,  74  Fed.  507. 

Also,  among  other  cases,  on  the  proposition  that  where 
a  policy  of  insurance  contains  a  standarti  provision  re- 
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quiring  that  a  waiver  be  in  writing,  oral  evidence  cannot 
be  introduced  to  establish  a  waiver:  Northern  Assurance 
Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S.  308;  Lumber 
Underwriters  v.  Rife,  237  U.  S.  605;  New  York  Life  Ins. 
Co.  v.  Fletcher,  117  U.  S.  519;  Imperial  Assurance  Co.  v. 
County  of  Coos,  151  U.  S.  452. 

Mr.  Frank  G.  Anderson,  with  whom  Messrs.  R.  M. 
Rainey,  Streeter  B.  Flynn,  and  Chester  H.  Lowry  were  on 
the  brief,  for  respondent. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

These  cases,  involving  identical  questions,  arose  in  the 
State  of  Oklahoma  and  were  removed  from  a  state  court 
.  to  a  federal  district  court  where  they  were  consolidated 
and  tried.  They  were  brought  to  recover  upon  .separate 
policies  of  insurance  issued  by  the  petitioners,  respec¬ 
tively,  for  loss  and  damage  sustained  by  fire.  A  jury  in 
the  trial  court  found  the  issues  in  favor  of  respondent, 
and  judgment  was  entered  for  the  amount  of  the  verdict 
with  an  additional  sum  for  interest  from  the  date  when 
the  liability  accrued.  Upon  appeal  to  the  circuit  court 
of  appeals,  that  court  struck  from  the  transcript  the  bills 
of  exceptions,  and  the  consolidated  causes  were  disposed 
of  as  upon  demurrers  to  the  amended  complaints.  40  F. 
(2d)  379. 

Certiorari  from  this  court  was  asked  upon  two  grounds, 

(1)  that  the  court  below  had  construed  a  statute  of  Okla¬ 
homa,  relating  to  the  allowance  of  interest,  contrary  to  the 
construction  put  upon  it  by  the  state  supreme  court;  and 

(2)  that  there  was  a  conflict  between  the  decision  below 
and  one  rendered  by  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  in  respect  of  the  contention  that  the  re¬ 
quirement  contained  in  the  policies  that  proofs  of  loss 
must  be  furnished  within  sixty  days  could  not  be  waived 
except  in  writing. 
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We  consider  these  grounds  in  the  reverse  order. 

First.  Each  of  the  policies  provided  that  in  case  of  fire 
immediate  notice  in  writing  of  any  loss  should  be  given  to 
the  company,  and  within  sixty  days  a  statement  should 
be  rendered,  signed  and  sworn  to  by  the  insured,  setting 
forth  the  time  and  origin  of  the  fire,  the  interest  of  insured 
and  others  in  the  property,  the  cash  value  of  the  items 
and  amount  of  loss  upon  each,  and  other  particulars;  that 
the  company  should  not  be  held  to  have  waived  any  pro¬ 
vision  or  condition  of  the  policy  by  any  requirement,  act 
or  proceeding  on  its  part  relating  to  the  appraisal,  or  any 
examination  provided  for;  that  the  loss  should  not  become 
payable  until  sixty  days  after  the  notice,  ascertainment, 
estimate,  and. proof  of  loss  had  been  received  by  the  com¬ 
pany,  including  an  award  by  an  appraiser  when  appraisal 
had  been  required ;  that  no  person,  unless  duly  authorized 
in  writing,  should  be  deemed  an  agent  of  the  insurer  in 
any  matter  relating  to  insurance;  that  no  officer,  agent,  dr 
other  representative  should  have  power  to  waive  any  pro¬ 
vision  or  condition  of  the  policy  except  such  as  by  the 
terms,  of  the  policy  might  be  the  subject  of  agreement 
endorsed  thereon  or  added  thereto;  and  that  no  waiver 
should  be  effective  unless  written  upon  or  attached  to  the 
policy. 

The  complaints  contained  pleas  of  waiver  and  estoppel, 
the  substance  of  which  we  adopt  from  the  opinion  of  the 
court  below  [p.  382] : 

“  The  amended  complaints  alleged  that  on  January  2, 
1926,  and  within  two  or  three  hours  after  the  fire  had 
destroyed  the  building  and  furniture  and  fixtures  therein, 
the  plaintiff  notified  appellants’  agents  of  the  fire  and  the 
extent  of  the  damage  and  destruction,  with  the  request 
that  they  notify  their  companies.  That  within  two  or 
three  days  thereafter  the  appellants  selected  named  per¬ 
sons  to  represent  them  and  authorized  such  persons  to 
investigate  the  fire  and  make  estimates  as  to  the  value 
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of  the  property  destroyed  and  settle  for  the  loss;  that 
these  adjusters  for  the  insurers  visited  the  scene  of  the  fire 
and  made  examinations  as  to  the  value  of  the  property 
destroyed  and  the  circumstances  surrounding  the  fire,  and 
had  plaintiff  furnish  them  with  the  items  of  the  property 
destroyed,  the  plans  and  specifications  of  the  building, 
which  plaintiff  furnished,  and  requested  plaintiff  to  fur¬ 
nish  assistance  to  a  building  contractor  selected  and 
appointed  by  the  insurers  and  their  adjusters,  who  was  to 
make  estimates  of  the  value  of  the  property  destroyed  and 
collect  information  as  to  its  condition  at  the  time  of  the 
loss;  that  thereafter  on  the  27th  day  of  February,  1926, 
which  was  the  56th  day  after  the  fire,  the  said  adjusters 
and  the  members  of  plaintiff’s  board  of  trustees  held  a 
meeting  at  the  scene  of  the  fire;  that  said  building  con¬ 
tractor  was  at  said  meeting;  that  said  meeting  was  held 
for  the  purpose  of  discussing  the  settlement  and  adjust¬ 
ment  of  the  loss' sustained  by  plaintiff;  that  thereupon  all 
of  the  insurers,  acting  through  their  said  adjusters  and 
agents,  stated  to  plaintiff’s  board  that  they  had  made  full 
and  complete  investigation  as  to  the  fire  and  the  market 
value  of  the  building  and  furniture  and  fixtures  therein 
destroyed  by  said  fire  and  had  obtained  all  and  the  correct 
information  thereon,  that  there  was  no  question  as  to  thi 
loss  upon  the  furniture  and  fixtures  in  the  sum  of 
$3,400.00  and  that  appellants  were  then  and  there  ready 
to  pay  plaintiff  that  sum  for  its  loss  on  the  furniture  and 
fixtures;  that  said  insurers,  through  their  adjusters  and 
agents,  at  the  same  time  stated  that  said  building  was 
overvalued  and  could  be  replaced  for  the  sum  of  approx¬ 
imately  $53,000,  and  then  offered  the  sum  of  approx¬ 
imately  $56,000  as  full  payment  for  all  of  the  loss  to  both 
said  buildings  and  furniture  and  fixtures  destroyed;  that 
plaintiff  declined  to  accept  said  amount  and  requested  the 
insurance  companies,  through  their  adjusters,  to  replace 
said  building,  this  however  the  insurers  refused  to  do; 
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that  plaintiff’s  board  at  said  meeting  contended  that  the 
value  of  the  building  was  $75,000;  that  the  value  of  the 
building  and  its  replacement  cost  were  the  only  matters 
discussed  as  to  which  there  was  any  disagreement;  no 
’objection  was  made  at  any  time  that  proofs  of  loss  had 
not  been  furnished  by  the  plaintiff  and  there  was  no 
request  for  the  same;  that  the  insurers  at  said  meeting, 
by  their  conduct  in  offering  to  pay  the  full  amount  of 
insurance  upon  the  furniture  and  fixtures  and  in  offering 
to  pay  the  sum  of  $53,000  for  the  loss  of  the  building,  led 
the  plaintiff  to  believe  that  the  only  matter  in  dispute 
was  the  market  and  replacement  value  of  the  building,  the 
appellants  contending  bn  the  one  hand  that  the  market 
and  replacement  value  was  the  sum  of  $53,000  and  the 
plaintiff  contending  that  the  value  was  $75,000,  and  that 
by  reason  of  the  facts  stated  appellants  waived  the  fur¬ 
nishing  of  proofs  of  loss  in  strict  accordance  with  the 
provisions  of  the  policies  and  are  estopped  to  set  up  and 
claim  such  failure  to  furnish  proofs;  that  appellants, 
through  the  examinations  and  efforts  of  their  adjusters 
and  the  assistance  of  'plaintiff’s  board  rendered  at  the 
request  of  the  adjusters  obtained  all  the  information 
which  could  have  been  obtained  had  proof  of  loss  been 
furnished  in  strict,  conformity  to  the  policies  and  the  said 
adjusters  led  the  plaintiff  to  believe  that  they  Rad  all  the 
information  desired  with  reference  to  said  loss.” 

Upon  demurrer  these  allegations  must  be  taken  as  true. 
And,  unless  the  stipulation  contained  in  the  policy,  that 
any  waiver  to  be  effective  must  be  written  upon  or  at¬ 
tached  to  the  policy  stands  in  the  way,  it  is  clear  that 
the  facts  alleged  are  sufficient  to  constitute  a  waiver  of, 
or,  what  amounts  to  the  same  thing,  an  estoppel  against 
setting  up,  the  condition  requiring  verified  proofs  of  loss 
to  be  furnished  within  sixty  days.  See  Firemen’s  Ins. 
Co.  v.  Brooks,  32  F.  (2d)  451,  452;  Continental  Ins.  Co. 
V.  Fortner,  25>F.  (2d)  398,  401,  et  seq.  Cf.  - Insurance 
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Co.  v.  Wolff,  95  U.  S.  326,  333.  That  the  stipulation  does 
not  stand  in  the  way  is  settled  by  the  great  preponder¬ 
ance  of  federal  and  state  decisions.  The  rule  deducible 
from  these  authorities  is  that  such  a  stipulation  has  refer¬ 
ence  to  those  provisions  and  conditions  which  constitute 
part  of  the  contract  of  insurance,  and  does  not  apply  to 
a  waiver,  after  the  loss  occurs,  of  stipulations  in  respect 
of  things  to  be  done  subsequent  to  the  loss  as  prerequisites 
to  adjustment  and  payment.  It  is  enough  to  cite  as  ex¬ 
amples — Continental  Ins.  Co.  v.  Fortner,  supra,  p.  402; 
Home  Ins.  Co.  v.  Hightower,  22  F.  (2d)  882,  885;  Twin 
City  Fire  Ins.  Co.  v.  Stockmen’s  Nat.  Bank,  261  Fed.  470, 
476. 

With  some  exceptions,  the  cases  decided  by  this  court, 
relied  upon  by  petitioners  (e.  g.,  Lumber  Underwriters  v. 
Rife,  237  U.  S.  605),  merely  apply  the  familiar  principle 
that  parol  proof  may  not  be  received  to  vary  the  terms 
of  a  written  instrument;  and  nothing  in  any  of  them  is 
in  conflict  with  the  rule  as  above  stated.  Scottish  Union 
&  Nat.  Ins.  Co.  v.  Encampment  Smelting  Co.,  166  Fed. - 
231,  supports  petitioners’  contention;  and  it  was  be¬ 
cause  of  the  conflict  created  by  that  case  that  the  cer¬ 
tiorari  here  was  granted.  We  cannot  accept  the  theory 
of  that  case.  It  is  out  of  harmony  with  the  general  cur¬ 
rent  of  authority,  and  with  the  views  we  have  expressed. 
A  late  decision  of  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  clearly  indicates  that  if  the  same  question 
were  again  before  that  court  the  Scottish  Union  case 
would  not  be  followed.  Hartford  Fire  Ins.  Co.  v.  Empire 
Coal  Min.  Co.,  30  F.  (2d)  794,  802. 

Second.  The  trial  court  allowed  interest  upon  the 
amount  of  the  loss  beginning  sixty  days  from  the  last  date 
upon  which  proofs  of  loss  were  due  under  the  terms  of 
the  policies.  The  contention  is  that  the  allowance  of  in¬ 
terest  in  a  case  of  this  kind  is  controlled  by  §  5972,  Com¬ 
piled  Oklahoma  Statutes,  1921,  and  that  that  statute  as 
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construed  by  the  State  Supreme  Court  does  not  allow 
interest  prior  to  the  rendition  of  judgment.  The  section 
referred  to  reads: 

“Any  person  who  is  entitled  to  recover  damages  certain, 
or  capable  of  being  made  certain  by  calculation,  and  the 
right  to  recover  which  is  vested  in  him  upon  a  particular 
day,  is  entitled  also  to  recover  interest  thereon  from  that 
day,  except  during  such  time  as  the  debtor  is  prevented 
by  law,  or  by  the  act  of  the  creditor  from  paying  the 
debt.” 

The  general  rule  that  a  federal  court  will  follow  the 
decisions  of  the  highest  court  of  a  state  construing  a  state 
statute  is,  of  course,  well  established.  The  difficulty  here  is 
that,  prior  to  the  judgment  of  the  federal  district  court  in 
this  case  allowing  interest,  the  decisions  of  the  Supreme 
Court  of  Oklahoma  were  in  such  confusion  that  the  view 
of  that  court  in  respect  of  the  meaning  of  the  statute, 
as  applied  to  the  present  case,  could  not  definitely  be 
determined. 

In  City  of  Chickasha  v.  Hollingsworth,  56  Okla.  341,  it 
was  held  that  interest  could  not  be  recovered  upon  un¬ 
liquidated  damages  where  a  judgment  on  verdict  was 
necessary  in  order  to  ascertain  the  amount;  and  that  de¬ 
cision  was  followed  in  St.  Paul  Fire  &  Marine  Ins.  Co.  v. 
Robison,  72  Okla.  269,  where  the  action  was  under  a  hail 
insurance  policy  to  recover  for  damages  to  a  crop  of  cot¬ 
ton.  On  the  contrary,  in  City  of  Oklahoma  City  v.  Hoke, 
75  Okla.  211,  it  was  held  that,  in  an  action  for  the  destruc¬ 
tion  of  crops  due  to  an  overflow  caused  by  the  maintenance 
of  a  dam,  damages  and  interest  from  the  time  of  the 
injury  must  be  allowed  on  the  ground  that  the  value  of  the 
property  destroyed  was  susceptible  of  computation.  And 
again  in  Hartford  Fire  Insurance  Co.  v.  Bernard,  99  Okla, 
44,  in  an  action,  upon  a  fire  insurance  policy  for  unliqui¬ 
dated  damages,  it  was  held  that,  since  the  amount  could 
be  ascertained  by  calculation  based  on  the  reasonable 
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market  value  of  the  property  insured,  interest  should  be 
allowed  from  the  time  when  the  insurance  company  should 
have  satisfied  the  claim.  In  the  still  later  case  of  Midland 
Valley  R.  Co.  v.  Price,  127  Okla.  106,  where  the  action 
was  for  death  of  cattle  caused  by  the  negligence  of  a  com¬ 
mon  carrier,  and  damage  for  the  loss  was  based  on  the 
market  value,  it  was  held  that  interest  was  recoverable 
from  the  date  of  the  injury. 

From  an  examination  and  comparison  of  these  cases  and 
others  it  is  evident  that  the  federal  trial  court  could  not 
say  that  the  State  Supreme  Court  definitely  had  so  con¬ 
strued  the  statute  as  to  deny  to  the  insured  the  right  to 
recover  interest  from  the  date  when  payment  for  the  loss 
should  have  been  made;  and  the  federal  court  was  free 
to  construe  the  statute  for  itself. 

Petitioners,  however,  rely  upon  American  Eagle  Fire 
Ins.  Co.  v.  Lively,  142  Okla.  246,  as  finally  having  settled 
the  question  in  harmony  with  their  contention.  Whether 
it  does  so  is,  at  least,  doubtful.  The  action  there  was 
upon  a  fire  insurance  policy,  the  property  destroyed  con¬ 
sisting  mostly  of  library  books  and  some  household  furni¬ 
ture.  In  disposing  of  the  question  of  interest  the  court 
said  [p.  247] : 

“  Considering  the  nature  of  the  property  destroyed  and 
the  difficulty  in  ascertaining  the  actual  or  fair  value 
thereof,  we  think  interest  should  not  have  been  allowed 
until  the  claim  was  reduced  to  judgment.” 

Assuming  this  to  be  a  correct  exposition  of  the  statute 
as  applied  to  that'  case,  it  does  not  follow,  in  the  light  of 
some  of  the  other  decisions  digested  above,  that  the  same 
rule  would  be  applied  to  the  destruction  of  a  house,  the 
replacement  or  fair  value  of  which  could  be  ascertained 
without  much  difficulty.  But  that  inquiry  may  be  put 
aside,  since  the  decision  was  handed  down  on  April  8, 
1930,  more  than  a  year  after  the  present  judgment  had 
been  entered  by  the  federal  district  court,,  and  whatever 


554 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.  S. 

may  be  the  prospective  effect  of  this  last  decision  it  can¬ 
not  be  given  a  retroactive  effect  in  respect  of  the  judg¬ 
ment  of  the  federal  district  court  so  as  to  “make  that 
erroneous  which  was  not  so  when  the  judgment  of  that 
court  was  given.”  Morgan  v.  Curtenius,  20  How.  1,  3; 
Pease  v.  Peck,  18  How.  595,  598;  Roberts  v.  Bolles,  101 
U;  S,  119,  128-129;  Burgess  Seligman,  107  U.  S.  20,  35; 
Edward  Hines  Trustees  v.  Martin,  268  U.  S.  458;  Fleisch- 
mann  Co.  v.  Murray,  161  Fed.  162. 

The  circuit  court  of  appeals  thought  that  the  matter  of 
interest  was  controlled  by  §  5977,  Compiled  Oklahoma 
Statutes,  1921,  which  provides: 

“  The  detrimej  t  caused  by  the  breach  of  an  obli¬ 
gation  to  pay  money  only  is  deemed  to  be  the  amount 
due  by  the  terms  of  the  obligation,  with  interest  thereon.” 

Here  the  insurance  companies  had  admitted  their 
liability  in  the  sum  of  $3,400  for  furniture  and  fixtures 
and  in  the  sum  of  $53,000  for  the  building,  the  latter 
amount  being  based  upon  what  they  insisted  would  be 
the  cost  of  replacement.  •  The  only  dispute  between  the 
parties  was  as  to  the  latter  item.  Respondent  contended 
that  the  value  of  the  building  was  $75,000,  but  expressed 
a  willingness  and  desire  to  have  petitioners  make  the  re¬ 
placement.  Under  the  terms  of  the  insurance  contracts 
the  companies  became  liable  to  pay  the  amount  of  the 
loss  not  later  than  sixty  days  after  proof  of  loss,  or  within 
one  hundred  and  twenty  days  in  all  from  the  date  of  the 
loss.  In  the  light  of  these  facts  it  is  immaterial  whether 
§  5972  or  §  5977  be  invoked.  In  the  absence  of  an 
authoritative  state  decision  to  the  contrary,  there  was 
nothing  in  either  which  required  the  trial  court  in  render¬ 
ing  its  judgment  to  depart  from  the  rule  in  respect  of  the 
allowance  of  interest  which  this  court  had  recognized, 
namely,  that,  even  in  a  case  of  unliquidated  damages, 
“  when  necessary  in  order  to  arrive  at  fair  compensation, 
the  court  in  the  exercise  of  a  sound  discretion  may  include 
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interest  or  its  equivalent  as  an  element  of  damages.” 
Miller  v.  Robertson,  266  U.  S.  243,  257-259,  and  cases 
cited.  See  also  Standard  Oil  Co.  v.  United  States,  267 
U.  S.  76,  79;  Bernhard  v.  Rochester  German  Ins.  Co.,  79 
Conn.  388,  397.  Under  the  facts  disclosed  by  the  record, 
the  principles  established  by  these  decisions  fully  justified 
the  allowance  of  interest  made  by  the  district  court  in 
this  case. 

Judgment  affirmed. 


STORY  PARCHMENT  COMPANY  v.  PATERSON 
PARCHMENT  PAPER  COMPANY  et  al. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FIRST  CIRCUIT. 

No.  57.  Argued  January  19,  20,  1931.— Decided  February  24,  1931. 

1.  On  review  by  certiorari,  respondents,  without  necessity  of  a  cross¬ 
petition,  may  invoke  as  an  additional  ground  for  sustaining  the 
judgment  of  the  lower  court  a  ground  which  that  court  had  found 
against  them.  P.  560. 

2.  In  an  action  under  the  Sherman  Anti-Trust  Act,  on  an  issue  as  to 
whether  there  was  evidence  of  a  conspiracy  or  combination  to 
monopolize  interstate  trade,  this  Court,  upon  examination  of  the 
record,  finds  evidence  sufficient  to  preclude  interference  with  con¬ 
current  findings  of  courts  below.  P.  560. 

3.  Evidence  'held  sufficient  to  show  that  petitioner  in  an  action  for 
damages  under  Sherman  Anti-Trust  Act  was  injured  in  its  business 
and  property  as  result  of  respondents’  unlawful  combination. 
P.  560. 

4.  Assumption  indulged  by  the  appellate  court,  that  respondents’ 
acts  would  have  been  the  same  if  they  had  been  acting  independ¬ 
ently  of  one  another,  rejected  as  unsound,  in  light  of  evidence  and 
instruction  warranting  finding  by  jury  that  price-cutting  and  re¬ 
sulting  lower  prices  were  directly  attributable  to  unlawful  combi¬ 
nation.  P.  561. 

5.  Characterization  of  verdict  under  Sherman  Act,  which  included 
damages  measured  by  difference  between  amounts  actually  realized 
by  petitioner  and  what  would  have  been  realized  by  it  from  sales  at 
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reasonable  prices  except  for  unlawful  acts  of  respondents,  as  based 
upon  mere  speculation  and  conjecture,  held  unwarranted.  P.  562. 

6.  The  rule  which  precludes  the  recovery  of  uncertain  damages  applies 
to  such  as.  are  not  the  certain  result  of  the  wrong,  not  to  those 
damages  which  are  definitely  attributable  to  the  wrong  and  only 
uncertain  in  respect  of  their  amount.  P.  562. 

7.  Where  the  tort  itself  is  of  such  a  nature  as  to  preclude  the  ascertain¬ 
ment  of  the  amount  of  damages  with  certainty,  it  is  enough  if  the 
evidence  show  the  extent  of  the  damages  as  a  matter  of  just  and 
reasonable  inference,  although  the  result  be  only  approximate.  The 
wrong-doer  is  not  entitled  to  complain  that  they  cannot  be  measured 
with  the  exactness  and  precision  that  would  be  possible  if  the  case, 
which  he  alone  is  responsible  for  making,  were  otherwise.  P.  563. 

8.  Question  whether  acts  of  respondents  in  violation  of  Sherman  Act 
or  conditions  apart  from  them  constituted  the  proximate  cause  of 
depreciation  in  value  of  petitioner’s  property,  held,  upon  evidence 
in  record,  for  the  jury.  P.  566. 

9.  Finding  of  jury  on  question  of  proximate  cause  must  be  allowed  to 
stand  unless  all  reasonable  men,  exercising  unprejudiced  judgment, 
would  draw  an  opposite  conclusion  from  the  facts.  P.  566. 

10.  Evidence  as  to  extent  to  which  value  of  petitioner’s  property  was 
diminished  by  acts  of  respondents  in  violation  of  Sherman  Act  held 
sufficiently  certain  and  definite  to  support  verdict  of  jury.  P.  567. 

11.  On  certiorari  to  review  a  judgment  of  the  Circuit  Court  of  Ap¬ 
peals,  the  entire  record  is  before  this  Court  with  power  to  review 
the  action  of  the  appellate  court  and  direct  such  disposition  of  the 
case  as  that  court  might  have  made  of  it  upon  the  appeal  from  the 
District  Court;  accordingly,  assignments  of  error  made  on  the  ap¬ 
peal  from  the  District  Court,  which  were  not  considered  below,  may 
be  examined  and  disposed  of  here.  P.  567. 

37  F.  (2d)  537,  reversed. 

Certiorari,  281  U.  S.  711,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  reversed  a  judgment  for 
damages  recovered  by  the  present  petitioner,  in  an  action 
under  the  Sherman  Anti-Trust  Act. 

Messrs.  Isadore  Levin  and  Edward  0.  Proctor,  with 
whom  Mr.  Edward  C.  Park  was  on  the  brief,  for  petitioner. 

Damage  may  be  caused  by  acts  pursuant  to  an  unlawfui 
conspiracy,  even  though  the  consequences  of  such  acts  are 
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no  different  from  those  which  might  or  would  have  oc¬ 
curred  in  the  absence  of  a  conspiracy. 

It  was  for  the  jury  to  determine  whether  the  conditions 
existing  in  the  trade  were  “  natural  conditions,”  or  were 
conditions  intentionally  created  in  order  to  destroy  the 
plaintiff.  They  were  not  bound  to  assume  that,  if  it  were 
certain  that  in  the  absence  of  a  conspiracy  similar  con¬ 
ditions  would  have  prevailed,  the  actual  conditions  were 
“  natural  conditions,”  for  which  the  defendants  would  be 
in  no  wise  responsible.  Nor  had  the  court  below  the  right 
to  assume  as  a  matter  of  judicial  knowledge  that,  in  the 
absence  of  a  conspiracy,  conditions  in  the  trade  would 
have  been  substantially  similar  to  those  actually  created 
by  the  conspirators. 

The  evidence  was  sufficient  to  enable  the  jury  to  ascer¬ 
tain  the  amount  of  the  plaintiff’s  damages  with  reasonable 
certainty.  Eastman  Kodak  Co.  v.  Southern  Photo 
Materials  Co.,  273  U.  S.  359,  379. 

The  plaintiff  was  compelled  to  sell  its  product  at  re¬ 
duced  prices,  and  it  was  for  the  jury  to  determine  whether 
those  prices  were  below  “  the  market  or  fair  price  .  .  . 
under  natural  conditions  had  the  combination  been  out 
of  the  way.”  Straus  v.  Victor  Talking  Machine  Co.,  297 
Fed.  791;  Linen  Thread  Co.  v.  Shaw,  9  F.  (2d)  17,  19. 

“  Going  value  ”  may,  of  course,  be  one  element  of 
damages.  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  165;  McCardle  v.  Indianapolis  Water  Co.,  272  U-  S. 
400,  414. 

The  probable  earning  capacity  of  the  plant  is  one  of  the 
factors  for  the  basis  of  a  judgment  as  to  value.  Minne¬ 
sota  Rate  Cases,  230  U.  S.  352,  434;  Monongahela 
Navigation  Co.  v.  United  States,  148  U.  S.  312,  328. 

Mere  difficulty  in  ascertaining  the  amount  of  damages 
will  not  bar  a  recovery.  If  there  is  difficulty,  it  is  not 
greater  than  exists  in  many  other  cases.  Rankin  v.  J.sso- 
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dated  Bill  Posters,  42  F.  (2d)  152,  155;  Pennsylvania 
Sugar  Refilling  Co.  v.  American  Sugar  Co.,  166  Fed.  254, 
260;  Barrett  Co.  v.  Panther  Rubber  Mfg.  Co.,  24  F.  (2d) 
329,  337;  Hyer  v.  Richmond  Traction  Co.,  168  U.  S. 
471,  483. 

The  plaintiff  was  at  least  entitled  to  recover  nominal 
damages  and  its  costs.  United  States  v.  Mock,  149  U.  S. 
273.  Distinguishing:  Keogh  v.  Chicago  &  N.  W.  R.  Co., 
260  U.  S.  156. 

The  Circuit  Court  of  Appeals  had  no  power  to  order 
judgment  for  the  defendants  below.  Slocum  v.  New 
York  Life  Ins.  Co.,  228  U.  S.  364. 

Mr.  Edward  F.  McClennen,  with  whom  Mr.  Joseph  M. 
Dohan  was  on  the  brief,  for  respondents. 

It  is  not  enough  to  show  that  the  defendants  did  wrong. 
It  must  appear  that  the  injury  suffered  by  the  plaintiff 
was  caused  by  that  wrong.  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

Toops,  281  U.  S.  351,  354,  357;  Jack  v.  Armour,  291  Fed 
741,  745. 

I  he  plaintiff  has  suffered  the  consequences  of  attempt¬ 
ing  to  enter  an  overcrowded  industry  with  insufficient 
capital.  If  it  was  injured  by  a  reduction  of  prices,  this 
was  due  to  its  own  reduction  of  prices  and  not  to  any  com- 
bination  of  the  defendants.  There  is  no  evidence  that  the 
plaintiff,  m  the  effort  to  get  trade  or  meet  competition, 
would  not  have  reduced  prices  just  as  much  as  it  did 
reduce  them,  even  if  the  defendants  had  not  combined- 
nor  that  if  it  had  not  reduced  prices  it  would  have  suc¬ 
ceeded  in  business. 

There  is  no  evidence  as  to  the  amount  of  goods  the 
plaintiff  would  have  sold  if  the  plaintiff  had  not  reduced  its 
prices. 

Damages  resulting  from  the  defendants’  unlawful  acts 
and  in  an  amount  susceptible  of  expression  in  figures 
proved  by  facts  from  which  their  existence  is  logically  and 
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legally  inferable  and  not  supplied  by  conjecture,  is  an  es¬ 
sential  element  of  a  cause  of  private  action  under  the  Anti- 
Trust  Acts.  Keogh  v.  Chicago  &  N.  W.  R.  Co.,  260  U.  S. 
156,  165,  semble;  American  Sea  Green  Slate  Co.  v. 
O’Halloran,  229  Fed.  77,  80. 

What  larger  sum  the  plaintiff  would  have  made  during 
the  time  it  was  in  business,  if  conditions  had  been  different 
from  what  they  were,  is  too  speculative  to  warrant  a  re¬ 
covery.  Keogh  v.  Chicago  &  N.  W.  R.  Co.,  supra ;  Ameri¬ 
can  Sea  Green  Slate  Co.v.  O’Halloran,  supra;  Sussex  Land 
&  Live  Stock  Co.  v.  Midwest  Refining  Co.,  276  Fed.  932; 
Chicago  Life  Ins.  Co.  v.  Tiernan,  263  Fed.  325;  McComick 
v.  U.S.  Mining  Co.,  185  Fed.  748;  Central  Coal&  Qok'e  Co. 
v.  Hartman,  111  Fed.  96. 

The  fact  that  one  manufacturer  could  make  profits  in  a 
given  line  of  business  is  not  evidence  that  another  in  the 
same  line  with  equal  advantages  would  do  so.  Keystone 
Mfg.  Co.  v.  Adams,  151  U.  S.  139.  Disbelief  of  evidence 
is  not  proof  ot  the  contrary.  Northern  Ry.  Co.  v.  Page, 
274  U.  S.  65,  76. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  is  an  action  arising  under  the  Sherman  Anti-Trust 
Act  to  recover  damages  resulting  from  an  alleged  con¬ 
spiracy  between  respondents  and  West  Carrollton  Parch¬ 
ment  Company,  not  joined  for  lack  of  jurisdiction,  to 
monopolize  interstate  trade  and  commerce  in  vegetable 
parchment,  exclude  the  petitioner  therefrom,  and  destroy 
its  business  in  such  trade  and  commerce.  A  jury  re¬ 
turned  a  verdict  for  petitioner  in  the  sum  of  $65,000, 
but  in  the  alternative  for  the  respondents  “  if,  as  a  matter 
of  law,  the  plaintiff  is  not  entitled  to  a  verdict.”  The 
trial  court  approved  the  verdict  and  rendered  judgment 
for  treble  the  amount  of  the  damages  in  accordance  with 
§  7  of  the  act.  On  appeal  to  the  circuit  court  of  appeals, 
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the  judgment  was  vacated  and  the  case  remanded  to  the 
trial  court  with  directions  to  enter  judgment  for  respond¬ 
ents  upon  the  ground  that  petitioner  had  not  sustained 
the  burden  of  proving  that  it  had  suffered  recoverable 
damages.  37  F.  (2d)  537. 

Respondents  seek  to  sustain  this  judgment  upon  that 
ground  and  also  upon  the  additional  ground,  which  the 
lower  court  found  against  them,  that  there  was  no  evi¬ 
dence  of  a  conspiracy  or  combination  to  monopolize  inter¬ 
state  trade.  Because  there  was  no  cross-petition  for  cer¬ 
tiorari,  petitioner  insists  that  the  additional  ground  is  not 
open  here  for  consideration;  But  respondents  do  not 
invoke  that  ground  in  order  to  overthrow  the  judgment 
below,  but  to  sustain  it;  and  this  they  may  do.  Langnes 
v.  Green,  ante,  p.  531. 

The  point,  however,  is  readily  disposed  of.  There  is 
evidence  in  the  record  to  the  effect  that  the  three  com¬ 
panies  named,  prior  to  the  time  petitioner  entered  the 
field,  had  maintained  uniform  prices  and  enjoyed  a  sub¬ 
stantial  monopoly  of  the  interstate  trade  in  parchment 
paper.  There  is  also  evidence,  sufficient  to  justify  the 
action  of  the  district  court  in  submitting  the  issue  to  the 
jury,  that  after  petitioner  began  business  the  three  com¬ 
panies  combined  and  conspired  to  continue  this  monopoly 
in  violation  of  §  2  of  the  Sherman  Anti- Trust  Act,  c.  647, 
26  Stat.  209.  The  verdict  of  the  jury  and  the  judgment 
thereon  of  the  district  court  have  the  effect  of  a  finding  iii 
favor  of  petitioner  upon  that  issue;  and  to  that  extent 
the  verdict  and  judgment  were  sustained  by  the  court 
below.  There  is  enough  evidence  in  the  record  to  pre¬ 
clude  an  interference  on  our  part  with  these  concurrent 
findings.  That  the  petitioner  was*  injured  in  its  business 
and  property  as  a  result  of  this  unlawful  combination  we 
think  also  finds  sufficient  support  in  the  evidence.  -  Ques¬ 
tions  in  respect  of  the  liability  of  the  wrongdoers  to  re¬ 
spond  in  damages  alone  remain  to  be  considered. 


STORY  PARCHMENT  CO.  v.  PATERSON  CO.  561 

555  Opinion  of  the  Court. 

The  trial  court  submitted  to  the  jury  for  consideration 
only  two  items  of  damages,  (1)  the  difference,  if  any,  be¬ 
tween  the  amounts  actually  realized  by  petitioner  and 
what  would  have  been  realized  by  it  from  sales  at  reason¬ 
able  prices  except  for  the  unlawful  acts  of  the  respondents; 
and  (2)  the  extent  to  which  the  value  of  petitioner’s 
property  had  been  diminished  as  the  result  of  such  acts. 

The  view  of  the  court  of  appeals  that  no  recovery  could 
be  had  in  respect  of  the  first  item  apparently  rests  upon  its 
conclusions  that  there  was  no  basis  for  a  reasonable  in¬ 
ference  that  prices  in  excess  of  those  actually  realized 
would  have  prevailed  if  there  had  been  no  combination; 
and  that,  in  any  event,  there  was  no  damage  which  could 
be  measured  and  expressed  in  figures  not  based  on  specula¬ 
tion  and  conjecture. 

There  was  evidence  from  which  the  jury  reasonably 
could  have  found  that  in  pursuance  of  the  conspiracy 
respondents  sold  their  goods  below  the  point  of  fair  profit, 
and  finally  below  the  cost  of  production;  that  petitioner 
had  an  efficient  plant  and  sales  organization,  and  was  pro¬ 
ducing  a  quality  of  paper  superior  to  that. produced  by 
either  of  the  three  companies;  and  that  current  prices, 
shown  in  detail,  were  higher  during  a  period  antedating 
the  unlawful  combination  and  price  cutting  in  pursuance 
of  it  than  afterward.  It  does  not  necessarily  follow,  of 
course,  that  these  higher  prices  would  have  continued  ex¬ 
cept  for  the  conspiracy,  but  it  is  fair  to  say  that  the  natural 
and  probable  effect  of  the  combination  and  price  cutting 
would  be  to  destroy  normal  prices;  and  there  was  evidence 
of  the  prices  received  by  petitioner  before  the  cut  prices 
were  put  into  operation,  and  those  received  after,  show¬ 
ing  actual  and  substantial  reductions,  and  evidence  from 
which  the  probable  amount  of  the  loss  could  be  approxi¬ 
mated.  The  trial  court  fairly  instructed  the  jury  in  sub¬ 
stance  that  if  they  were  satisfied  that  the  old  prices  were 
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reasonable  and  that  they  would  not  have  changed  by 
reason  of  any  economic  condition,  but  would  have  been 
maintained  except  for  the  unlawful  acts  of  the  respond¬ 
ents,  the  jury  might  consider  as  an  element  of  damages 
the  difference  between  the  prices  actually  received  and 
what  would  have  been  received  but  for  the  unlawful 
conspiracy. 

Upon  a  consideration  of  the  evidence  we  are  of  opin¬ 
ion  that  it  was  open  to  the  jury  to  find  that  the  price 
cutting  and  the  resulting  lower  prices  were  directly  attrib¬ 
utable  to  the  unlawful  combination;  and  that  the  as¬ 
sumption  indulged  by  the  court  below,  that  respondents’ 
acts  would  have  been  the  same  if  they  had  been  acting 
independently  of  one  another,  with  the  same  resulting 
curtailment  of  prices,  must  be  rejected  as  unsound. 

Nor  can  we  accept  the  view  of  that  court  that  the  ver¬ 
dict  of  the  jury,  in  so  far  as  it  included  damages  for  the 
first  item,  cannot  stand  because  it  was  based  upon  mere 
speculation  and  conjecture.  This  characterization  of  the 
basis  for  the  verdict  is  unwarranted.  It  is  true  that 
there  was  uncertainty  as  to  the  extent  of  the  damage, 
but  there  was  none  as  to  the  fact  of  damage;  and  there 
is  a  clear  distinction  between  the  measure  of  proof  neces¬ 
sary  to  establish  the  fact  that  petitioner  had  sustained 
some  damage,  and  the  measure  of  proof  necessary  to 
enable  the  jury  to  fix  the  amount.  The  rule  which  pre¬ 
cludes  the  recovery  of  uncertain  damages  applies  to,  such 
as  are  not  the  certain  result  of  the  wrong,  not  to  those 
damages  which  are  definitely  attributable  to  the  wrong 
and  only  uncertain  in  respect  of  their  amount.  Taylor  v. 
Bradley ,  4  Abb.  Ct.  App.  (N.  Y.)  363,  366^367: 

It  is  sometimes  said  that  speculative  damages  can¬ 
not  be  recovered,  because  the  amount  is  uncertain ;  but 
such  remarks  will  generally  be  found  applicable  to* such 
damages  as  it  is  uncertain  whether  sustained  at  all  from 
the  breach.  •  Sometimes  the  claim  is  rejected  as  being  too 
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remote.  This  is  another  mode  of  saying  that  it  is  uncer¬ 
tain  whether  such  damages  resulted  necessarily  and  im¬ 
mediately  from  the  breach  complained  of. 

“  The  general  rule  is,  that  all  damages  resulting  neces¬ 
sarily  and  immediately  and  directly  from  the  breach  are 
recoverable,  and  not  those  that  are  contingent  and  un¬ 
certain.  The  latter  description  embraces,  as  I  think,  such 
only  as  are  not  the  certain  result  of  the  breach,  and  does 
not  embrace  such  as  are  the  certain  result,  but  uncertain 
in  amount.” 

Where  the  tort  itself  is  of  such  a  nature  as  to  preclude 
the  ascertainment  of  the  amount  of  damages  with  cer¬ 
tainty,  it  would  be  a  perversion  of  fundamental  principles 
of  justice  to  deny  all  relief  to  the  injured  person,  and 
thereby  relieve  the  wrongdoer  from  making  any  amend 
for  his  acts.  In  such  case,  while  the  damages  may  not  be 
determined  by  mere  speculation  or  guess,  it  will  be 
enough  if  the  evidence  show  the  extent  of  the  damages 
as  a  matter  of  just  and  reasonable  inference,  although  the 
result  be  only  approximate.  The  wrongdoer  is  not  en¬ 
titled  to  complain  that  they  cannot  be  measured  with  the 
exactness  and  precision  that  would  be  possible  if  the  case, 
which  he  alone  is  responsible  for  making,  were  otherwise 
Eastman  Kodak  Co.  v.  Southern  Photo  Co.,  273  U.  S. 
359,  379.  Compare  The  Seven  Brothers,  170  Fed.  126, 
128;  Pacific  Whaling  Co.  v.  Packers’  Assn.,  138  Cal.  632, 
638.  As  the  Supreme  Court  of  Michigan  has  forcefully 
declared,  the  risk  of  the  uncertainty  should  be  thrown 
upon  the  wrongdoer  instead  of  upon  the  injured  party. 
Allison  v.  Chandler,  11  Mich.  542,  550-556.  That  was  a 
case  sounding  in  tort,  and  at  page  555  the  court,  speaking 
through  Christiancy,  J.,  said: 

“  But  shall  the  injured  party  in  an  action  of  tort,  which 
may  happen  to  furnish  no  element  of  certainty,  be 
allowed  to  recover  no  damages  (or  merely  nominal), 
because  he  can  not  show  the  exact  amount  with  cer- 
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tainty,  though  he  is  ready  to  show,  to  the  satisfaction  of 
the  jury,  that  he  has  suffered  large  damages  by  the  injury? 
Certainty,  it  is  true, -would  thus  be  attained;  but  it  would 
be  the  certainty  of  injustice. 

•  •  •  •  • 

“  Juries  are  allowed  to  act  upon  probable  and  inferen¬ 
tial,  as  well  as  direct  and  positive  proof.  And  when,  from 
the  nature  of  the  case,  thp  amount  of  the  damages  can  not 
be  estimated  with  certainty,  or  only  a  part  of  them  can 
be  so  estimated,  we  can  see  no  objection  to  placing  before 
the  jury  all  the  facts  and  circumstances  of  the  case,  hav¬ 
ing  any  tendency  to  show  damages,  or  their  probable 
amount ;  so  as  to  enable  them  to  make  the  most  intelligi¬ 
ble  and  probable  estimate  which  the  nature  of  the  case 
will  permit.” 

And  again  in  Gilbert  v.  Kennedy,  22  Mich.  117,  129 
et  seq.,  also  a  tort  action,  the  court,  through  the  same 
eminent  judge,  pointed  out  that  cases  will  often  occur  in 
which  it  is  evident  that  large  damages  have  resulted,  but 
where  no  reliable -  data  or  element  of  certainty  can  be 
found  by  which  to  measure  with  accuracy  the  amount. 
Rejecting  the  view  that  in  such  cases  the  jury  should  give 
only  nominal,  that  is,  in  effect,  no  damages,  leaving  the 
injured  party  without  redress,  the  court  said  (p.  130) : 

“  To  deny  the  injured  party  the  right  to  recover  any 
actual  damages  in  such  cases,  because  they  are  of  a  na¬ 
ture  which  cannot  be  thus  certainly  measured,  would  be 
to  enable  parties  to  profit  by,  and  speculate  upon,  their 
own  wrongs,  encourage  violence  and  invite  depredation. 
Such  is  not,  and  cannot  be  the  law,  though  cases  may  be 
found  where  courts  have  laid  down  artificial  and  arbitrary 
rules  which  have  produced  such  a  result.” 

After  pointing  out  that  there  could  be  no  just  principle 
requiring  a  higher  degree  of  certainty  in  the  evidence  upon 
which  the  damages  are  to  be  estimated  than  in  reference 
to  other  branches  of  the  case,  the  court  said  [p.  131]  that 
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where  from  the  nature  of  the  case  damages  could  not  be 
measured  with  certainty  by  a  fixed  rule,  the  facts  and 
circumstances  tending  to  show  the  probable  amount  of 
such  damages  should  be  submitted  to  the  jury  to  enable 
them  to  form — 

“  such  reasonable  and  probable  estimate,  as  in  the  exer¬ 
cise  of  good  sense  and  sound  judgment  they  shall  think  will 
product  adequate  compensation.  There  is  no  sound 
reason  in  such  a  case,  as  there  may  be,  to  some  extent, 
in  actions  upon  contract,  for  throwing  any  part  of  the  loss 
upon  the  injured  party,  which  the  jury  believe  from  the 
evidence  he  has  sustained ;  though  the  precise  amount  can¬ 
not  be  ascertained  by  a  fixed  rule,  but  must  be  matter 
of  opinion  and  probable  estimate.  And  the  adoption  of 
any  arbitrary  rule  in  such  a  case,  which  will  relieve  the 
wrong-doer  from  any  part  of  the  damages,  and  throw  the 
loss  upon  the  injured  party,  would  be  little  less  than 
legalized  robbery. 

“  Whatever  of  uncertainty  there  may  be  in  this  mode 
of  estimating  damages,  is  an  uncertainty  caused  by  the 
defendant’s  own  wrongful  act;  and  justice  and  sound  pub¬ 
lic  policy  alike  require  that  he  should  bear  the  risk  of  the 
„  uncertainty  thus  produced;  ...” 

As  was  said  by  Judge  Anderson  in  his  dissenting 
opinion  below,  there  are  many  cases  in  which  damages  are 
allowed  where  the  element  of  uncertainty  is  at  least 
equal  to  that  in  the  present  case — as,  for  example,  copy¬ 
right  and  trade  mark  cases,  cases  of  unfair  competition, 
and  many  cases  of  personal  injury.  See  also  Straus  v. 
Victor  Talking  Mach.  Co.,  297  Fed.  791,  802,  a  case  very 
much  like  the  present  one,  except  that  the  plaintiffs  were 
buyers  and  were  compelled  to  pay  higher  prices  for  goods 
because  of  the  unlawful  acts  of  defendants,  instead  of 
being  obliged,  as  here,  to  sell  at  lower  prices.  Numerous 
decisions  are  there  cited  in  support  of  the  statement,  that 
“  The  constant  tendency  of  the  courts  is  to  find  some  way 
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in  which  damages  can  be  awarded  where  a  wrong  has  been 
done.  Difficulty  of  ascertainment  is  no  longer  confused 
with  right  of  recovery.” 

It  is  not  easy  to  reconcile  the  decision  in  the  present 
case  with  what  was  said  by  the  same  court  in  Linen 
Thread  Co.  v.  Shaw,  9  F.  (2d)  17,  19,  namely,  that  “  The 
rule  that  damages,  if  uncertain,  cannot  be  recovered, 
applies  to  their  nature,  and  not  to  their  extent.  If  the 
damage  is  certain,  the  fact  that  its  extent  is  uncertain 
does  not  prevent  a  recovery.” 

Disposing  of  the  second  item  of  damages,  the  court 
below,  alter  referring  to  evidence  tending  to  show  that  pe¬ 
titioner  was  not  in  a  thriving  financial  condition,  said  that 
petitioner  was  without  capital  to  meet  the  situation  which 
it  faced,  even  if  there  had  been  no  conspiracy  and  there 
had  been  open  competition;  and  that  its  failure  was  in¬ 
evitable  either  from  lack  of  capital  or  inefficient  manage¬ 
ment  or  both.  The  court,  therefore,  concluded  that  peti¬ 
tioner  had  not  sustained  the  burden  of  proving  that  the 
depreciation  in  value  of  its  plant  was  due  in  any  measur¬ 
able  degree  to  any  violation  of  the  Sherman  Act  by  the 
respondents.  But  this  conclusion  rested  upon  inferences 
from  facts  within  the  exclusive  province  of  the  jury,  and 
which  could  not  be  drawn  by  the  court  contrary  to  the 
verdict  of  the  jury  without  usurping  the  functions  of  that 
fact  finding  body.  Whether  the  unlawful  acts  of  respond¬ 
ents  or  conditions  apart  from  them  constituted  the 
proximate  cause  of  the  depreciation  in  value,  was  a  ques¬ 
tion,  upon  the  evidence  in  this  record,  for  the  jury  “  to  be 
determined  as  ,a  fact,  in  view  of  the  circumstances  of 
fact  attending  it.”  Milwaukee  &  St.  Paul  Ry  Co  v  Kel 
logg,  94  U.  S.  469,  474.  And  the  finding  of  the  jury  upon 
that  question  must  be  allowed  to  stand  unless  all  reason- 
able  men,  exercising  an  unprejudiced  judgment,  would 
draw  an  opposite  conclusion  from  the  facts.  Missouri 
K.  &  T.  Ry.  Co.  v.  Byrne,  100  Fed.  359,  363;  Travelers’ 
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Ins.  Co.  v.  Melick ,  65  Fed.  178,  181;  Chicago  G.  W.  Ry. 
Co.  v.  Price,  97  Fed.  423,  429.  It  would  be  going  far  here 
to  say  that  this  qualifying  exception  has  been  met. 

There  was  evidence  to  the  effect  that  petitioner’s  plant 
had  cost  $235,000,  of  which  $90,000  had  been  used  to  pur¬ 
chase  and  install  a  parchmentizing  machine.  After  peti¬ 
tioner  had  been  compelled  to  close  its  business,  as  a  result, 
we  must  now  assume,  of  the  unlawful  acts  of  the  respond¬ 
ents,  this  property  for  the  purpose  of  that  business  was 
abandoned.  That  some  depreciation  in  the  value  of  the 
plant  must  have  resulted  is  obvious.  The  treasurer  of 
petitioner  estimated  the  market  value  of  the  plant  after 
it  had  been  closed  down  at  $75,000.  If  this  estimate  be 
accepted,  the  depreciation  was  far  more  than  the  entire 
amount  of  the  verdict,  which  included  both  items  of 
damages.  It  is  true  that  the  treasurer  was  an  interested 
witness  and  that  he  was  not  an  expert ;  and  the  court  in 
it’s  charge  expressly  directed  the  attention  of  the  jury  to 
those  facts.  But  it  was  for  the  jury  to  determine  the 
weight  of  the  evidence,  the  credit  to  be  given  the  witness, 
and  the  extent  to  which  his  testimony  should  be  acted 
upon.  That  there  was  actual  damage  due  to  depreciation 
in  value  was  not  a  matter  of  speculation,  but  a  fact  which 
could  not  be  gainsaid.  The  amount  alone  was  in  doubt; 
and,  in  the  light  of  the  foregoing  discussion  as  to  the  first 
item  of  damages,  the  proof  is  sufficiently  certain  and 
definite  to  support  the  verdict  of  the  jury  in  that  respect. 

Other  assignments  of  error  made  on  the  appeal  from 
the  district  court  were,  not  considered  by  the  court  below. 
No  argument  in  support  of  these  assignments  has  been 
submitted  here,  and  respondents  assume  that  they  will 
be  remitted  for  the  consideration  of  the  court  below  if  the 
judgment  of  that  court  be  reversed.  The  entire  record, 
however,  is  before  this  court  with,  power  to  review  the 
action  of  the  court  of  appeals  and  direct  such  disposition 
of  the  case  as  that  court  might  have  made  of  it  upon  the 
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appeal  from  the  district  court.  Lutcher  &  Moore  Lumber 
Co.  v.  Knight ,  217  U.  S.  257,  267;  Delk  v.  St.  Louis  & 
S.  F.  R.  Co.,  220  U.  S.  580,  588.  And  see  Langnes  v. 
Green,  supra.  Accordingly,  we  have  examined  these  as¬ 
signments,  some  eight  in  number.  One  or  more  of  them 
involve  questions  which  have  been  disposed  of  by  the  fore¬ 
going  opinion.  We  find  nothing  in  any  of  the  others  of 
sufficient  substance  or  materiality  to  call  for  consideration. 

The  judgment  of  the  court  of  appeals  is  reversed 
and  that  of  the  district  court  affirmed. 


UNITED  STATES  v.  LA  FRANCA. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FIFTH  CIRCUIT. 

No.  74.  Argued  January  27,  1931. — Decided  February  24,  1931. 

1.  Failure  to  enter  an  exception  to  an  order  of  the  District  Court 
overruling  pleas  of  former  jeopardy  and  res  judicata  does  not 
preclude  their  consideration  on  review,  where  the  facts  were  agreed 
to  by  stipulation  entered  of  record.  P.  570. 

2.  A  tax  on  retail  liquor  dealing  sought  to  be  recovered  under  §  701, 
par.  9,  of  the  Revenue  Act  of  1924,  which  was  passed  in  lieu  of  a 
similar  provision  in  the  Act  of  1918,  repeated  in  the  Act  of  1921, 
is  properly  treated  as  having  been  imposed  by  an  Act  in  force 
prior  to  the  enactment  of  the  National  Prohibition  Act  (1919) 
P.  571. 

3.  The  “  tax  ”  imposed  by  §  35,  Title  2,  of  the  National  Prohibition 
Act,,  which  provides  for  the  assessment  and  collection  of  a  “  tax  ” 
in  double  the  amount  now  provided  by  law,”  upon  evidence  of  an 
illegal  sale  under  the  Act,  is  not  a  true  tax  but  a  penalty.  P.  572. 

4.  A  tax  is  an  enforced  contribution  to  provide  for  the  support  of 
government;  a  penalty,  as  the  word  is  here  used,  is  an  exaction  by 
statute  as  punishment.  If  an  exaction  be  clearly  a  penalty,  it 
cannot  be  converted  into  a  tax  by  calling  it  such.  Id. 

5.  A  statute  must  be  construed,  if  fairly  possible,  so  as  to  avoid  not 
only  the  conclusion  that  it  is  unconstitutional  but  also  grave  doubts, 
upon  that  score.  P.  574. 
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6.  In  §  5  of  the  Willis-Campbell  Act  (1921),  by  which  laws  and 
penalties  respecting  taxation  of  and  traffic  in  intoxicating  liquor, 
in  force  when  the  National  Prohibition  Act  was  enacted,  are  con¬ 
tinued  in  force,  with  the  proviso  that,  where  any  act  violates  any 
such  prior  law  and  also  the  National  Prohibition  Act,  conviction 
under  one  shall  be  a  bar  to  prosecution  under  the  other,  the  word 
"  prosecution  ”  must  be  construed  to  include  a  civil  action  to  re¬ 
cover  a  penalty  for  an  act  declared  to  be  a  crime.  P.  575. 

7.  Statutes  amended  are  to  be  read,  as  to  all  subsequent  occurrences, 
as  if  they  had  originally  been  in  their  amended  form.  P.  576. 

8.  A  civil  action  to  recover  taxes  imposed  by  R.  S.  §  3244  and  §  701 
of  the  Revenue  Act  of  1924,  and  the  additional  taxes  and  penalties 
provided  by  §  35,  Title  2,  of  the  National  Prohibition  Act,  is  barred, 
under  §  5  of  the  Willis-Campbell  Act,  by  a  prior  conviction  based 
on  the  same  transactions  as  the  taxes.  P.  575. 

37  F.  (2d)  269,  affirmed. 

Certiorari,  281  U.  S.  713,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  reversed  a  judgment  of  the 
District  Court  for  the  Government,  26  F.  {2d)  706,  in  a 
suit  to  recover  from  the  respondent  taxes  and  penalties. 

Assistant  Attorney  General  Youngquist,  with  whom 
Solicitor  General  Thacker  and  Messrs.  John  J.  Byrne  and 
Paul  D.  Miller  were  on  the  brief,  for  .the  United  States. 

Mr.  E.  Howard  McCaleb,  Jr.,  with  whom  Mr.  E.  How¬ 
ard  McCaleb  was  on  the  brief,  for  respondent. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

Respondent  was  sued  in  a  federal  district  court  for  non¬ 
payment  of  taxes  and  penalties.  The  petition  alleged 
that  he  had  sold  intoxicating  liquor  at  various  times  in 
his  restaurant,  and  by  reason  thereof  had  become  a  retail 
liquor  dealer  and  incurred  liabilities  as  follows:  In  the 
sum  of  $37.50,  retail  liquor  dealer’s  tax  under  R.  S. 
§  3244  for  a  period  of  nine  months,  doubled  under  §  35, 
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Title  2,  of  the  National  Prohibition  Act;  $4.68,  penalty 
imposed  by  R.  S.  §  3176,  as  amended,  for  failure  to  make 
and  file  a  return  as  a  retail  liquor  dealer;  $1,500,  special 
tax  under  §  701  of  the  Revenue  Act  of  1924  for  engaging 
in  the  business  of  retail  liquor  dealer  in  Louisiana  con¬ 
trary  to  the  law  of  that  state,  being  for  a  period  of  nine 
months  and  doubled  under  §  35;  $500,  penalty,  in  addi¬ 
tion  to  the  retail  liquor  dealer’s  tax  imposed  by  §  35. 

Prior  to  the  commencement  of  the  action  respondent 
had  been  convicted  and  fined  upon  an  information  filed 
by  the  United  States  under  the  National  Prohibition  Act, 
charging  him  with  the  same  unlawful  sales  of  intoxicating 
liquor  set  forth  in  the  petition  as  the  basis  for  the  im¬ 
position  of  the  taxes  and  penalties  sought  to  be  recovered. 
There  is  no  dispute  about  the  facts.  They  are  alleged  in 
the  petition  and,  in  detail,  made  the  subject  of  a  stipula¬ 
tion  of  the  parties  in  the  district  court.  Pleas  of  former 
jeopardy  and  of  res  judicata  were  overruled  by  the  district 
court,  a  jury  was  waived,  and  judgment  for  the  United 
States  entered  for  the  full  amount  sued  for.  The  court  of 
appeals  reversed  the  judgment  on  the  ground  that  the 
action  was  barred  by  §  5  of  the  Willis-Campbell  Act. 
37  F.  (2d)  269. 

The  point  is  made  that  respondent  failed  to  enter  an 
exception  to  the  order  of  the  district  court  overruling  the 
pleas,  but,  since  the  facts  were  agreed  to  by  stipulation 
entered  of  record,  the  failure  to  note  an  exception  to  the 
order  will  not  preclude  their  consideration.  Certainly 
it  does  not  appear  that  an  exception  was  necessary  to 
direct  the  mind  of  the  trial  court  to  the  precise  point 
to  afford  opportunity  for  reconsideration,  which  is  one 
of  the  functions  of  an  exception.  United  States  \.U.  S. 
Fidelity  Co.,  236  U.  S.  512,  529;  Fillippon  v.  Albion  Vein 
Slate  Co.,  250  U.  S.  76, 82.  And  an  exception  is  not  neces¬ 
sary  to  open  for  our  consideration  a  question  of  law  ap¬ 
parent  on  the  record,  as  it  is  here,  where  there  is  nothing 
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in  the  record  to  indicate  waiver  of  the  respondent’s  rights. 
Denver  v.  Home  Savings  Bank,  236  U.  S.  101,  103-104. 

By  §  35,  Title  2,  of  the  National  Prohibition  Act,  c.  85, 
41  Stat.  305,  317  (U.  S.  C.,  Title  27,  §  52),  it  is  provided 
that  the  act — 

“shall  not  relieve  anyone  from  paying  any  taxes  or 
other  charges  imposed  upon  the  manufacture  or  traffic 
in  [intoxicating]  liquor.  No  liquor  revenue  stamps  or 
tax  receipts  for  any  illegal  manufacture  or  sale  shall  be 
issued  in  advance,  but  upon  evidence  cf  such  illegal 
manufacture  or  sale  a  tax  shall  be  assessed  against,  and 
collected  from,  the  person  responsible  for  such  illegal 
manufacture  or  sale  in  double  the  amount  now  provided 
by  law,  with  an  additional  penalty  of  $500  on  retail  dealers 
and  $1,000  on  manufacturers.” 

Section  5  of  the  Willis-Campbell  Act,  c.  134,  42  Stat. 
222,  223  (U.  S.  C.,  Title  27,  §  3),  so  far  as  pertinent  here 
provides: 

“  That  all  laws  in  regard  to  the  manufacture  and  taxa¬ 
tion  of  and  traffic  in  intoxicating  liquor,  and  all  penalties 
for  violations  of  such  laws  that  were  in  force  when  the 
National  Prohibition  Act  was  enacted,  shall  be  and  con¬ 
tinue  in  force,  as  to  both  beverage  and  nonbeverage 
liquor,  except  such  provisions  of  such  laws  as  are  directly 
in  conflict  with  any  provision  of  the  National  Prohibition 
Act  or  of  this  Act;  but  if  any  act  is  a  violation  of  any  of 
such  laws  and  also  of  the  National  Prohibition  Act  or  of 
this  Act,  a  conviction  for  such  act  or  offense  under  one 
shall  be  a  bar  to  prosecution  therefor  under  the  other.” 

By  §  701,  par.  9,  of  the  Revenue  Act  of  1924,  c.  234,  43 
Stat.  253,  327  (U.  S.  C.,  Title  26,  §  206),  it  is  provided 
that  every  person  carrying  on  the  business  of  retail  liquor 
dealer,  etc.,  in  any  state,  etc.,  contrary  to  the  laws  of 
such  state,  etc.,  or  in  any  place  where  the  carrying  on  of 
such  business  is  prohibited  by  local  or  municipal  law,  shall 
pay  in  addition  to  all  other  taxes,  $1,000.  This  section 
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was  passed  in  lieu  of  a  similar  provision  in  the  Revenue 
Act  of  1918,  repeated  in  the  Revenue  Act  of  1921.  The 
government,  accordingly,  treats  the  item  sought  to  be 
recovered  under  §  701  as  having  been  imposed  by  an  act 
in  force  prior  to  the  National  Prohibition  Act.  With  that 
view  we  agree. 

Of  the  four  items  involved,  two  unmistakably  are  pen¬ 
alties,  and  are  so  denominated.  The  other  two,  notwith¬ 
standing  they  are  called  taxes,  are  in  their  nature  also 
penalties.  Putting  aside  for  later  consideration  the  item 
of  $4.68,  we  consider,  for  the  present,  only  the  other  three 
items. 

By  §  35,  supra,  it  is  provided  that  upon  evidence  of  an 
illegal  sale  under  the  National  Prohibition  Act,  a  tax  shall 
be  assessed  and  collected  in  double  the  amount  now  pro¬ 
vided  by  law.  This,  in  reality,  is  but  to  say  that  a  person 
who  makes  an  illegal  sale  shall  be  liable  to  pay  a  “  tax  ” 
in  double  the  amount  of  the  tax  imposed  by  preexisting 
law  for  making  a  legal  sale,  which  existing  law  renders 
it  impossible  to  make.  A  tax  is  an  enforced  contribution 
to  provide  for  the  support  of  government;  a  penalty,  as 
the  word  is  here  used,  is  an  exaction  imposed  by  statute 
as  punishment  for  an  unlawful  act.  The  two  words  are 
not  interchangeable,  one  for  the  other.  No  mere,  exercise 
of  the  art  of  lexicography  can  alter  the  essential  nature 
of  an  act  or  a  thing ;  and  if  an  exaction  be  clearly  a  penalty 
it  cannot  be  converted  into  a  tax  by  the  simple  expedient 
of  calling  it  such.  That  the  exaction  here  in  question  is 
not  a  true  tax,  but  a  penalty  involving  the  idea  of  punish¬ 
ment  for  infraction  of  the  law  is  settled  by  Lipke  v. 
Lederer,  259  U.  S.  557,  561—562.  See  also  Regal  Drug 
Corp .  v.  Wardell,  260  U.  S.  386.  There  is  nothing  in 
United  States  v.  One  Ford  Coupe,  272  U.  S.  321,  or 
Murphy  v.  United  States,  272  U.  S.  630,  to  the  contrary. 
The  first  of  these  cases  was  a  proceeding  to  forfeit  an 
automobile  because  used  in  violation  of  law;  the  other 
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was  a  suit  in  equity  to  enjoin  the  occupation  and  use  of 
premises  for  a  year  because  used  in  the  commission  of 
offenses  under  the  National  Prohibition  Act,  and  to  abate 
the  maintenance  as  a  nuisance.  The  distinction  made  by 
these  four  cases  is  that  in  the  first  two,  the  purpose  of  the 
proceedings  was  punishment;  while,  as  to  the  other  two, 
the  purpose  in  the  first  case  was  to  enforce  a  simple  tax, 
not  one  which  had  been,  as  here,  converted,  by  a  change 
of  its  nature,  into  a  penalty,  and  in  the  second  case  the 
purpose  was  prevention.  Murphy  v.  United  States,  supra, 
p.  632.  Respondent  already  had  been  convicted  and 
punished  in  a  criminal  prosecution  for  the  identical  trans¬ 
actions  set  forth  as  a  basis  for  recovery  in  the  present  ac¬ 
tion.  He  could  not  again,  of  course,  have  been  prosecuted 
criminally  for  the  same  acts.  Does  the  fact  that  the 
second  case  is  a  civil  action,  under  the  circumstances  here 
disclosed,  alter  the  rule? 

In  United  States  v.  Chouteau,  102  U.  S.  603,  a  distiller 
and  his  sureties  were  sued  upon  a  bond,  one  of  the 
breaches  of  which  was  that  the  distiller  had  removed 
spirits  from  his  distillery  without  first  paying  the  tax 
thereon.  To  this  it  was  pleaded  that  before  the  suit  was 
brought  two  indictments  had  been  found  against  the  dis¬ 
tiller  for  the  same  removals,  and  that  upon  the  recom¬ 
mendation  of  the  Attorney  General  the  government  had 
accepted  a  specified  sum  in  compromise  and  satisfaction 
of  the  indictments,  which  were  thereupon  dismissed  and 
abandoned.  The  court  held  that  the  compromise  was  the 
same  in  principle  as  a  conviction  in  the  criminal  proceed¬ 
ings,  and  that  the  action  was  barred;  and  at  page  611  said: 

“Admitting  that  the  penalty  may  be  recovered  in  a 
civil  action,  as  well  as  by  a  criminal  prosecution,  it  is  still 
as  a  punishment  for  the  infraction  of  the  law.  The  term 
‘  penalty  *  involves  the  idea  of  punishment,  and  its  char¬ 
acter  is  not  changed  by  the  mode  in  which  it  is  inflicted, 
whether  by  a  civil  action  or  a  criminal  prosecution.  The 
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compromise  pleaded  must  operate  for  the  protection  of 
the  distiller  against  subsequent  proceedings  as  fully  as  a 
former  conviction  or  acquittal.  He  has  been  punished  in 
the  amount  paid  upon  the  settlement  for  the  offence  with 
which  he  was  charged,  and  that  should  end  the  present 
action,  according  to  the  principle  on  which  a  former  ac¬ 
quittal  or  conviction  may  be  invoked  to  protect  against 
a  second  punishment  for  the  same  offence.  To  hold  other¬ 
wise  would  be  to  sacrifice  a  great  principle  to  the  mere 
form  of  procedure,  and  to  render  settlements  with  the 
government  delusive  and  useless.” 

In  United  States  v.  McKee,  4  Dill.  128,  where  the 
defendant  was  indicted,  convicted  and  punished  for  con¬ 
spiring  with  others  to  defraud  the  United  States  by  un¬ 
lawfully  removing  distilled  spirits  from  their  distilleries 
without  the  payment  of  taxes,  it  was  held  by  Mr.  Justice 
Miller  and  Judge  Dillon,  sitting  together,  that  this  con¬ 
stituted  a  bar  to  a  civil  suit  to  recover  the  penalty  of 
double  the  amount  of  the  taxes  of  which  the  government 
had  been  defrauded  by  means  of  the  conspiracy,  the  trans¬ 
actions  in  both  cases  being  the  same.  To  the  same  effect, 
see  United  States  v.  Gates,  25  Fed.  Cas.  1263,  Case  No 
15,191. 

In  the  light  of  these  decisions  it  is  clear  that  if  the 
Willis-Campbell  Act  be  so  construed  as  to  justify  a  recov¬ 
ery  in  this  case,  a  grave  question  as  to  the  constitutional¬ 
ity  of  the  act  will  be  presented.  The  decisions  of  this 
court  are  uniformly  to  the  effect  that  “A  statute  must  be 
construed,  if  fairly  possible,  so  as  to  avoid  not  only  the 
conclusion  that  it  is  unconstitutional  but  also  grave 
doubts  upon  that  score.”  United  States  v.  Jin  Fuey 
Moy,  241  U.  S.  394,  401 ;  United  States  v.  Standard  Brew¬ 
ery,  251  U.  S.  210,  220;  Baender  v.  Barnett,  255  U.  S. 
224,  226.  Doubts  as  to  the  meaning  of  the  Willis-Camp¬ 
bell  Act,  in  respect  of  the  questions  here  for  consideration, 
therefore,  must  be  resolved  in  acc  ^  vith  this  rule.  ’ 
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Section  5  of  the  act  continues  in  force  all  laws  in  regard 
to  taxation  of,  and  traffic  in,  intoxicating  liquor  and  pen¬ 
alties  for  violations  of  such  laws  as  were  in  force  when 
the  National  Prohibition  Act  was  enacted;  but  with  the 
proviso  that  a  conviction  for  an  act  or  offense  under  one 
shall  be  a  bar  to  prosecution  under  the  other.  The  ques¬ 
tion  whether  this  proviso  applies  to  the  present  case 
turns  mainly  upon  the  scope  and  meaning  of  the  word 
“prosecution,”  since  there  is  no  doubt  that  respondent 
had  been  convicted  under  the  National  Prohibition  Act 
of  the  offense  of  making  the  same  illegal  sales  as  those 
alleged  as  a  basis  for  the  imposition  of  the  “taxes”  and 
penalties  sought  to  be  recovered  in  the  civil  action.  The 
government  contends  that  the  word  implies  a  criminal 
proceeding  and  can  not  be  extended  to  include  a  civil 
action.  But  an  action-  to  recover  a  penalty  for  an  act 
declared  to  be  a  crime  is,  in  its  nature,  a  punitive  pro¬ 
ceeding,  although  it  take  the  form  of  a  civil  action ;  and 
the  word  “  prosecution  ”  is  not  inapt  to  describe  such  an 
action.  In  the  McKee  case,  supra,  Mr.  Justice  Miller 
evidently  held  that  opinion,  since  he  used  both  the  words 
“offense”  and  “prosecution”  in  characterizing  the  civil 
action  there  under  consideration.  In  any  event,  we 
should  feel  bound  to  resolve  a  greater  doubt  than  we  now 
entertain  in  favor  of  that  interpretation  of  the  word  so 
as  to  avoid  the  grave  constitutional  question  which  other¬ 
wise  would  arise. 

We  find  no  merit  in  the  contention  of  the  government 
that,  as  additional  amounts  resulted  from  doubling  the 
taxes  imposed  by  R.  S.  §  3244  and  §  701  of  the  Revenue 
Act  of  1924  and  adding  penalties,  the  civil  action,  in  so 
far  as  the  additional  amounts  are  concerned,  arose  solely 
under  the  National  Prohibition  Act,  and  not,  as  the  Willis- 
Campbell  Act  contemplates,  under  preexisting  acts.  Ex¬ 
cept  for  these  prior  statutes,  there'  would  be  no  basis  for 
seeking  to  impose  a  liability  on  respondent  for  the 
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amounts  sued  for  in  the  civil  action.  Section  35  of  the 
act,  in  effect,  amended  the  preceding  statutes  in  the  par¬ 
ticulars  stated;  and,  as  thus  amended,  these  statutes  now 
are  to  be  read,  as  to  all  subsequent  occurrences,  as  if  they 
had  originally  been  in  the  amended  form.  Blair  v.  Chi¬ 
cago,  201  U.  S.  400,  475;  Pennsylvania  Co.  v.  United 
States,  236  U.  S.  351,  362;  Kelleher  v.  French,  22  F.  (2d) 
341,  347 ;  Cumberland  Tel.  &  Tel.  Co.  v.  Memphis,  200 
Fed.  657,  660-661 ;  Farrell  v.  State,  54  N.  J.  L.  421,  423- 
424;  Russell  v.  State,  161  Ind.  481,  482.  To  hold  that  the 
acts  of  respondent  in  question  were  not  violations  of  these 
preceding  laws  as  amended,  as  well  as  of  the  National 
Prohibition  Act,  would  be  to  give  a  narrow  and  strained 
application  to  this  provision  of  the  Willis-Campbell  Act, 
and  to  raise  the  very  doubts  in  respect  of  its  constitution¬ 
ality  which  we  are  bound  to  avoid  if  reasonably  it  can 
be  done. 

The  government  seeks  to  draw  a  distinction  between 
the  item  of  $4.68  and  the  other  items,  on  the  ground  that 
the  former  constitutes  a  penalty  for  failure  to  make  and 
file  a  return,  and  respondent  was  never  charged  with,  or 
convicted  of,  an  offense  involving  that  omission.  Neither 
the  court  of  appeals  nor  the  district  court  dealt  with  the 
question.  The  decisions  in  both  courts  proceeded  upon 
the  theory  that  all  of  the  items  were  subject  to  the  same 
rule;  and  the  record  plainly  indicates  that  this  was  and 
had  been  the  theory  of  the  government  throughout  until 
it  came  to  the  preparation  of  its  final  brief  in  this  court. 
The  distinction  now  made  was  not  referred  to  in  the  gov¬ 
ernment’s  petition  for  certiorari,  or  in  the  brief  filed  in 
support  of  it.  The  point  suggests  questions  which  the 
court  of  appeals  should  have  been  given  an  opportunity 
to  decide,  that  is  to  say,  whether  a  second  jeopardy  results 
from  the  fact,  if  it  be  such,  that  the  recovery  of  the  pen¬ 
alty  depends  upon  proof  of  the  same  criminal  offense  of 
which  respondent  had  theretofore  been  convicted;  and 
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whether  requiring  under  penalty  a  return  as  a  retail  liquor 
dealer,  amounting,  as  it  plainly  does,  to  an  admission  of 
criminal  liability,  violates  the  rule  against  compulsory 
self-incrimination.  In  this  situation  we  do  not  now 
feel  called  upon  to  consider  or  decide  the  point.  If  the 
government,  in  view  of  the  foregoing  and  of  our  decision 
upon  the  questions  in  respect  of  which  the, writ  of  certio¬ 
rari  was  granted,  shall  still  desire  to  press  its  contention, 
it  will  be  given  an  opportunity  to  do  so  by  first  presenting 
it  to  the  trial  court. 

The  judgment  of  the  court  of  appeals  will  be  affirmed 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings  'in  conformity  with  this  opinion,  without 
prejudice  to  the  further  consideration  and  determination 
by  the  district  court  of  the  question  of  liability  in  respect 
of  the  item  of  $4.68. 

Affirmed. 


VARIOUS  ITEMS  OF  PERSONAL  PROPERTY  et  al. 
v.  UNITED  STATES. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  114.  Argued  January  27,  1931. — Decided  February  24,  1931. 

1.  There  is  no  constitutional  objection  to  the  forfeiture-  of  property 
used  in  defrauding  the  United  States  of  the  exaction  provided  by 
§  600  (a)  of  the  Revenue  Act  of  1918,  as  amended  (which  imposes 
a  “tax,”  greater  than  and  including  the  basic  tax,  on  all  distilled 
spirits  diverted  to  beverage  purposes),  whether  such  exaction  be  a 
true  tax  or  a  penalty,  or  partly~one  and  partly  the  other.  P.  579. 

2:  Where  a  diversion  was  accomplished  by  the  withdrawal  of  pure 
alcohol,  which  was  then  specially  denatured  and  in  that  condition 
sold,  to  the  contemplated  end  that,  after  it  had  passed  into  the 
hands  of  purchasers,  it  would  be  “  cleaned  ”  and  finally  used  for 
beverage  purposes,  it  was  a  diversion  of  distilled  spirits  to  beverage 
purposes  under  §  600  (a).  P.  580. 

22110°— 31 — 1 — 37 
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3.  Proceedings  under  R.  S.  §§  3257  and  3281,  to  forfeit  a  distillery 
used  in  defrauding  the  United  States  of  the  tax  on  spirits  imposed 
by  §  600  (a),  Revenue  Act  of  1918,  are  not  barred,  under  §  5  of 
the  Willis-Campbell  Act  or  the  Fifth  Amendment,  by  the  prior 
conviction  of  the  owner  of  a  conspiracy  to  violate  the  National 
Prohibition  Act  involving  the  transactions  set  forth  in  the  libel. 

P.  580. 

4.  The  Court  is  not  required  to  go  outside  the  record  to  consider  a 
question  not  considered  by  the  court  below  nor  referred  to  in  the 
application  for  certiorari,  and  in  respect  of  which  no  instructions  to 
the  jury  were  asked  or  given.  P.  582. 

40  F.  (2d)  422,  affirmed. 

Certiorari,  post,  p.  818,  to  review  a  judgment  affirming 
a  judgment  of  the  District  Court  declaring  a  forfeiture  of  * 
premises  to  the  Government  in  a  proceeding  under  R.  S. 
§§  3257  and  3281. 

Mr.  Lewis  Landes  for  petitioners. 

Assistant  Attorney  General  Young quist,  with  whom 
Solicitor  General  Thacher  and  Messrs.  John  J.  Byrne  and 
Paul  D.  Miller  were  on  the  brief,  for  the  United  States. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  was  a  proceeding,  under  R.  S.  §§  3257  and  3281, 
by  the  United  States  to  forfeit  a  distillery,  warehouse  and 
denaturing  plant  of  the  Waterloo  Distilling  Corporation 
on  the  ground  that  the  corporation  had  conducted  its  dis¬ 
tilling  business  upon  the  premises  with  intent  to  defraud, 
and  had  defrauded,  the  government  of  the  tax  on  the 
spirits  distilled,  in  consequence  of  which  the  premises 
had  become  forfeited  to  the  government.  The  fraud 
alleged  was  the  withdrawal  of  alcohol  ostensibly  for  non¬ 
beverage  but  in  reality  for  beverage  purposes,  without 
payment  of  the  tax  on  spirits  diverted  to  beverage  pur¬ 
poses  imposed  by  §  600  (a)  of  the  Revenue  Act  of  1918  as 
amended,  The  corporation  denied  any  violation  of  law. 
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Evidence  was  introduced  by  the  government  tending  to 
support  the  libel.  The  government  admitted  that,  prior 
to  the  filing  of  the  libel,  the  corporation  and  others  had 
been  indicted  and  convicted  for  conspiring  to  violate  pro¬ 
visions  of  the  statute,  involving  the  transactions  set  forth 
in  the  libel  as  a  basis  for  the  forfeiture.  A  motion  to  dis¬ 
miss  the  libel  on  the  ground  that  the  forfeiture  proceed¬ 
ings  were  therefore  barred  was  denied  by  the  district 
court.  There  was  a  verdict  for  the  government  and  judg¬ 
ment  declaring  a  forfeiture  of  the  premises  to  the  govern¬ 
ment.  This  judgment  was  affirmed  by  the  court  below 
40  F.  (2d)  422. 

The  only  .questions  arising  upon  the  record  which  we 
deem  it  necessary  to  consider  are  two  in  number:  (1) 
whether  under  §  600  (a)  of  the  Revenue  Act  of  1918,  as 
amended,  there  was  a  diversion  of  distilled  spirits  to 
beverage  purposes;  (2)  whether  a  conviction  o'f  a  con¬ 
spiracy  to  violate  §  600  (a)  barred  the  proceedings  to  for¬ 
feit  the  premises. 

First.  By  §  600  (a),  as  amended,  U.  S.  C.,  Supp.  Ill, 
Title  26,  §  245  (4),  it  is  provided: 

“  On  and  after  February  26,  1926,  on  all  distilled  spirits 
which  are  diverted  to  beverage  purposes  or  for  use  in 
the  manufacture  or  production  of  any  article  used  or 
intended  for  use  as  a  beverage  there  shall  be  levied  and 
collected  a  tax  of  $6.40  on  each  proof  gallon  or  wine  gal¬ 
lon  when  below  proof,  and  a  proportionate  tax  at  a  like 
rate  on  all  fractional  parts  of  such  proof  or  wine  gallon, 
to  be  paid  by  the  person  responsible  for  such  diversion. 
If  a  tax  at  the  rate  of  $2.20,  $1.65,  or  $1.10  per  proof 
or  wine  gallon  has  been  paid  upon  such  distilled  spirits 
a  credit  of  the  tax  so  paid  shall  be  allowed  in  computing 
the  tax  imposed  by  this  paragraph.” 

Included  in  the  $6.40  is  the  basic  tax  of  $2.20,  which  is 
not  a  penalty  but  a  true  tax.  Only  the  remaining  part 
of  the  $6.40  may  be  regarded  as  a  penalty;  but,  whether 
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the  exaction  be  a  tax  or  a  penalty  or  partly  one  and  partly 
the  other,  there  is  no  constitutional  objection  to  enforcing 
it  by  forfeiture  of  the  offending  property.  See  United 
States  v.  One  Ford  Coupe,  272  U.  S.  321,  328-329. 

The  alleged  diversion  was  accomplished  by  the  with¬ 
drawal  of  pure  alcohol,  which  was  then  specially  dena¬ 
tured  and  made  unfit  *to  drink,  and  in  that  condition  was 
sold.  Petitioners  contend  that  this  was  a  diversion  not 
of  distilled  spirits,  but  of  denatured  alcohol,  and,  there¬ 
fore,  not  within  the  reach  of  §  600  (a).  But  upon  the 
evidence  and  the  instructions  of  the  court  it  was  open  to 
the  jury  to.  find  that  the  alcohol  was  specially  denatured 
to  the  contemplated  end  that,  after  it  had  passed  into  the 
hands  of  purchasers,  it  would  be  “  cleaned  ”  and  finally 
used  for  beverage  purposes.  In  that  view  it  is  entirely 
accurate  to  say  that  the  alcohol  was  diverted  to  beverage 
purposes,  the  special  denaturing  being  only  an  intervening 
step. 

Second.  In  United  States  v.  La  Franca,  ante,  p.  568, 
we  hold  that,  under  ,§  5  of  the  Willis-Campbell  Act,  a 
civil  action  to  recover  taxes,  which  in  fact  are  penalties, 
is  punitive  in  character  and  barred  by  a  prior  conviction 
of  the  defendant  for  a -criminal  offense  involving  the  same 
transactions.  This,  however,  is  not  that  case,  but  a  pro¬ 
ceeding  in  rem  to  forfeit  property  used  in  committing  an 
offense.  At  common  law,  in  many  cases,  the  right  of 
forfeiture  did  not  attach  until  the  offending  person  had 
been  convicted  and  the  record  of  conviction  produced. 
But  that  doctrine  did  not  apply,  as  this  court  in  an  early 
case  pointed  out,  where  the  right  of  forfeiture  was  “  cre¬ 
ated  by  statute,  in  rem,  cognisable  on  the  revenue  side 
of  the  exchequer.  The  thing  is  here  primarily  considered 
as  the  offender,  or  rather  the  offense  is  attached  pri¬ 
marily  to  the  thing;  and  this,  whether  the  offense  be 
malum  prohibitum,  or  malu.n  in  se.”  The  Palmyra,  12 
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Wheat.  1,  14.  In  that  case  the  forfeiture  was  of  a  vessel 
in  admiralty.  But  in  Dobbins’s  Distillery  v.  United 
States,  96  U.  S.  395,  the  property  seized  was  a  distillery 
in  the  hands  of  a  lessee.  The  acts  or  omissions  of  the 
lessee  with  intent  to  defraud  the  revenue  were  unknown 
to  the  owner.  Nevertheless,  it  was  held  that  the  distillery 
was  subject  to  forfeiture.  The  court  after  referring  to 
The  Palmyra,  supra,  and  to  the  statute  which  provided 
for  the  forfeiture  of  the  property  in  consequence  of  the 
unlawful  acts  of  the  distiller  with  intent  to  defraud,  said 
(p.401): 

“  Nothing  can  be  plainer  in  legal  decision  than  the 
proposition  .that  the  offence  therein  defined  is  attached 
primarily  to  the  distillery,  and  the  real  and  personal  prop¬ 
erty  used  in  connection  with  the  same,  without  any  regard 
whatsoever  to  the  personal  misconduct  or  responsibility 
of  the  owner,  beyond  what  necessarily  arises  from  the  fact 
that  he  leased  the  property  to  the  distiller,  and  suffered 
it  to  be  occupied  and  used  by  the  lessee  as  a  distillery.” 

To  the  same  effect,  see  Goldsmith-Grant  Co.  v.  United 
States,  254  U.  S.  505,  510-512;  United  States  v.  Five  Boxes 
of  Asafoetida,  181  Fed.  561,  564.  And  compare  Murphy 
v.  United  States,  272  U.  S.  630,  632. 

A  forfeiture  proceeding  under  R.  S.  3257  or  3281  is 
in  rem.  It  is  the  property  which  is  proceeded  against, 
and,  by  resort  to  a  legal  fiction,  held  guilty  and  con¬ 
demned  as  though  it  were  conscious  instead  of  inanimate 
and  insentient.  In  a  criminal  prosecution  it  is  the  wrong¬ 
doer  in  person  who  is  proceeded  against,  convicted  and 
punished.  The  forfeiture  is  no  part  of  the  punishment 
for  the  criminal  offense.  Origet  v.  United  States,  125 
U.  S.  240,  245-247.  The  provision  of  the  Fifth  Amend¬ 
ment  to  the  Constitution  in  respect  of  double  jeopardy 
does  not  apply.  United  States  v.  Three  Copper  Stills, 
47  Fed.  495,  499  ;  United  States  v.  Olsen,  57  Fed.  579,  582 
et  seq.;  Sanders  v.  Iowa,  2  Iowa  (Clarke  ed.)  230,  278. 
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It  is  said  that  included  in  the  decree  of  forfeiture  is  an 
island  not  “bonded”  or  used  as  a  means  of  ingress  or 
egress  to,  but  entirely  separate  from,  the  distilling  prem¬ 
ises.  Our  attention,  however,  is  called  to  nothing  in  the 
record  which  appears  to  verify  these  statements.  No  in¬ 
structions  to  the  jury  were  asked  or  given  on  the  subject, 
nor  was  it  considered  by  the  court  below  or  referred  to  in 
the  application  for  certiorari.  In  these  circumstances  it 
is  unreasonable  to  expect  us  to  consider  the  question. 

We  have  not  overlooked  other  contentions  made  by  peti¬ 
tioner,  but,  in  so  far  as  they  are  not  met  by  what  already 
has  been  said,  we  find  it  unnecessary  to  consider  them  for 
lack  of  substance. 

Judgment  affirmed. 


COOLIDGE  et  al.,  TRUSTEES,  v.  LONG,  COMMIS¬ 
SIONER  OF  CORPORATIONS  AND  TAXATION 
OF  MASSACHUSETTS. 

APPEAL  FROM  THE  PROBATE  COURT  OF  NORFOLK  COUNTY, 

MASSACHUSETTS. 

Nos.  33  and  34.  Argued  December  8,  1930. — Decided  February  24, 

1931. 

By  voluntary  deeds  of  trust,  a  husband  and  wife  transferred  real  and 
personal  property,  owned  by  them  severally  in  certain  proportions, 
to  trustees,  in  trust  to  pay  the  income  in  those  proportions  to  the 
settlors  during  their  joint  lives  and  then  the  entire  income  to  the 
survivor  of  them,  and  upon  the  death  of  the  survivor  to  divide  the 
principal  equally  among  the  settlors’  five  sons,  provided  that,  if  any 
of  the  sons  should  predecease  the  survivor  of  the  settlors,  the  share 
of  that  son  should  go  to  those  entitled  to  take  his  intestate  property 
under  the  statute  of  distribution  in  force  at  the  death  of  such  sur¬ 
vivor.  The  deeds  reserved  no  power  of  revocation,  modification  or 
termination  prior  to  the  death  of  the  survivor  of  the  settlors.  After 
both  settlors  had  died,  the  State  imposed  succession  taxes  upon  the 
remainder  interests  of  the  sons,  under  a  statute  passed  before  the 
deaths  of  the  settlors  but  after  the  creation  of  the  trusts  (Gen.  I  aws 
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Mass.,  1921,  c.  65,  §  1,)  which  provides  that  all  property  within  the 
jurisdiction  of  the  State  which  shall  pass  by  deed,  grant  or  gift, 
(except  in  cases  of  bona  fide  purchase  for  full  consideration  in  money 
or  money  s  worth,)  made  or  intended  to  take  effect  in  possession  or 
enjoyment  after  the  death  of  the  grantor,  to  any  person,  absolutely 
or  in  trust,  shall  be  subject  to  a  tax.  The  court  below  decided  that 
the  tax  was  valid  as  an  excise  on  the  succession.  Held: 

1.  The  trust  deeds  are  contracts  within  the  meaning  of  the  Fed¬ 
eral  Constitution.  The  State  can  not  by  subsequent  legislation  alter 
their  effect  or  impair  or  destroy  rights  that  had  vested  under  them 
P.  595. 

2.  Under  the  due  process  clause  of  the  Fourteenth  Amendment, 
a  gift  can  not  be  taxed  by  a  State  under  a  law  that  was  enacted 
after  the  gift  was  fully  consummated.  P.  595. 

3.  When  the  jurisdiction  of  this  Court  is  invoked  to  determine 
whether  a  state  law  impairs  the  rights  of  the  litigant  under  a  prior 
contract,  or  whether  the  State  is  depriving  him  of  his  property 
without  due  process  of  law  and  the  question  turns  upon  the  existence 
and  terms  of  a  contract,  this  Court  is  bound  to  determine  for  itself 
whether  there  is  a  contract  and  to  ascertain  its  true  meaning  and 
effect.  P.  597. 

4.  The  succession  of  each  son  was  complete  when  the  trust  deeds 
took  effect,  and  the  enforcement  of  the  statute  imposing  the  excise 
would  be  repugnant  to  the  contract  clause  of  the  Constitution  and 
the  due  process  clause  of  the  Fourteenth  Amendment.  Pp.  597-605. 


By  the  deed  of  each  grantor  one-fifth  of  the  remainder  was  vested  in 
each  of  the  sons,  subject  to  be  divested  only  by  his  death  before 
the  death  of  the  survivor  of  the  settlors.  It  was  a  grant  in 
praesenti,  to  be  possessed  and  enjoyed  by  the  sons  upon  the  death 
of  such  survivor.  The  provision  for  the  payment  of  income  to  the 
settlors  during  their  lives  did  not  operate  to  postpone  the  vesting 
in  the  sons  of  the  right  of  possession  or  enjoyment.  The  deaths  of 
the  settlors  were  not  a  generating  source  of  any  right  in  the 
remaindermen;  nothing  moved  from  them,  or  either  of  them,  or 
from  their  estates,  when  either  of  thenr  died.  The  succession,  when 
the  time  came,  did  not  depend  upon  any  permission  or  grant  of  the 
State.  While  the  sons,  if  occasion  should  arise,  might  by  suit  re¬ 
quire  the  trustees  to  account,  the  property  was  never  in  the  custody 
of  the  law  or  of  any  court,  and  the  State  was  powerless  to  condition 
the  possession  or  enjoyment  of  what  had  been  conveyed  to  them  by 
the  deeds.  The  fact  that  each  son  was  liable  to  be  divested  of  the 
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remainder  by  his  own  death  before  that  of  the  survivor  of  the 
grantors,  does  not  render  the  succession  incomplete.  The  vesting 
of  actual  possession  and  enjoyment  depended  upon  an  event  that 
must  inevitably  happen  by  the  efflux  of  time,  and  nothing  but  his 
failure  to  survive  the  settlors  could  prevent  it.  Succession  is 
effected  as  completely  by  a  transfer  of  a  life  estate  to  one  and 
remainder  over  to  another,  as  by  a  transfer  in  fee.  No  Act  of 
Congress  has  been  held  by  this  Court  to  impose  a  tax  upon  posses¬ 
sion  and  enjoyment,  the  right  to  which  had  fully  vested  prior  to 
the  enactment,  nor  has  this  Court  sustained  any  state  law  imposing 
an  excise  upon  mere  entry  into  possession  and  enjoyment  of  prop¬ 
erty,  where  the  right  to  such  possession  and  enjoyment  upon  the 
happening  of  a  specified  event  had  fully  vested  before  the  enact¬ 
ment. 

268  Mass.  443;  167  N.  E.  757,  reversed. 

Appeals  from  final  decrees  sustaining  inheritance  taxes. 
The  decrees  were  entered  by  the  Probate  Court  upon  re¬ 
scripts  from  the  Supreme  Judicial  Court. 

Mr.  Robert  G.  Dodge,  with  whom  Mr.  Harold  S.  Davis 
was  on  the  brief,  for  appellants. 

If  rights  granted  by  a  deed  are  so  vested  that  inter¬ 
ference  with  them  impairs  the  obligation  of  the  contract 
embodied  in  the  deed,  it  necessarily  follows  that  such  inter¬ 
ference  deprives  the  grantee  of  his  property  without  due 
process  of  law.  The  converse  is  equally  true.  Unless  the 
tax  can  be  sustained  as  an  excise,  it  must  fail  altogether; 
if  the  statute  were  construed  as  imposing  a  property  tax, 
it  would  be  repugnant  to  the  Constitution  of  Massa¬ 
chusetts.  Minot  v.  Winthrop,  162  Mass.  113. 

The  case  presents  a  situation  which  has  arisen  many 
times  in  different  state  courts  and  as  to  which  the  de¬ 
cisions,  other  than  that  now  under  review,  are  all  to  the 
effect  that  the  attempt  to  impose  an  excise  constitutes  an 
unwarranted  interference  with  vested  rights.  Hunt  v. 
Wicht,  174  Cal.  205;  Lacey  v.  State  Treasurer,  152  Iowa 
477;  State  y.  Probate  Court,  102  Minn.  268;  Matter  of 
Pell,  171  N.  Y.  48;  Matter  of  Craig,  97  App.  Div.  289, 
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affirmed  181  N.  Y.  551;  Houston’s  Estate ,  276  Pa,  St.  330; 
Commonwealth  v.  Wellford,  114  Va.  372. 

As  is  pointed  out  in  these  cases,  the  vital  question  is  as 
to  when  the  succession  to  the  property  takes  place,  because 
the  succession  is  the  subject  of  the  tax.  If  the  succession 
is  complete  before  the  tax  law  is  enacted,  the  effect  of  the 
law,  if  construed  as  applying  to  such  a  case,  is  to  impose  an 
excise  with  respect  to  a  past  transaction  and  this,  it  is  very 
clear,  cannot  be  done.  Untermyer  v.  Anderson,  276  U.  S. 
440;  Blodgett  v.  Holden,  275  U.  S.  142;  Nichols  v.  Cool- 
idge,  274  U.  S.  531. 

A  comprehensive  statement  of  the  principle  is  found  in 
the  opinion  of  Mr.  Justice  Holmes  in  Chanter  v.  Kelsey, 
205  U.  S.  466,  at  p.  480. 

If  the  owner  of  property  conveys  it  to  trustees  to  pay 
the  income  to  himself  for  life  and  on  his  death  to  distribute 
the  principal  among  specified  individuals,  these  individu¬ 
als  succeed  to  the  property  upon  the  execution  of  the 
trust  instrument.  It  is  the  shifting  of  the  power  to  con¬ 
trol  the  devolution  of  the  property,  and  not  the  change  in 
actual  possession  or  enjoyment,  that  constitutes  the  es¬ 
sence  of  “  succession.”  Chase  Nat.  Bank  v.  United  States-, 
278  U.  S.  327;  Reinecke  v.  Northern  Trust  Co.,  278  U.  S. 
339 ;  May  v.  Heiner,  281  U.  S.  238. 

Hence,  as  is  held  in  Hunt  v.  Wicht,  174  Cal.  205,  and 
the  other  cases  in  the  group  cited  above,  an  excise  with 
respect  to  the  succession  cannot  be  imposed  by  an  act 
passed  after  the  trust  instrument  is  delivered.  It  was  not 
suggested  that  the  statute,  as  applied  to  the  present  situa¬ 
tion,  could  be  sustained  on  the  theory  that  it  was  designed 
to  prevent  evasion  of  the  tax  upon  testamentary,  disposi¬ 
tions,  since  there  was  no  such  tax  at  .the  time  when  the 
trust  was  established.  Neither  was  it  attempted  to  up¬ 
hold  the  tax  on  the  ground  that  the  transfer  was  in  con¬ 
templation  of  death;  the  facts  furnish  no  foundation  for 
any  such  contention.  Since  the  settlors  retained  no  right 
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of  revocation  and  no  power  to  control  the  devolution  of 
the  property  in  any  way,  there  was  no  basis  for  distinction 
in  that  respect.  Emphasis  was,  however,  laid  on  the  fact 
that  the  interest  of  each  son,  while  vested,  was  subject  to 
be  divested  in  favor  of  his  next  of  kin  if  he  should  die 
before  the  survivor  of  the  settlors  and  it  was  said  that  the 
succession  therefore  took  place  when  the  survivor  of  the 
settlors  died. 

The  same  facts  in  substance  were  presented,  however, 
in  several  of  the  cases  cited  by  appellants  from  other  States 
and  the  element  of  defeasibility  was  expressly  held  im¬ 
material.  Matter  of  Pell ,  supra;  Matter  of  Craig,  supra; 
Lacey  v.  State  Treasurer,  supra;  In  re  Houston’s  Estate, 
supra.  Distinguishing  Carter  v.  Bugbee,  92  N.  J.  L.  390; 
People  v.  Carpenter,  264  Ill.  400. 

The  significance  of  such  a  weight  of  authority  was 
remarked  upon  in  Haddock  v.  Haddock,  201  U.  S.  562,  at 
p.  585. 

The  conclusion  reached  by  the  Court  of  Appeals  of 
New  York  and  by  the  other  courts  which  have  taken  the 
same  view  is  the  only  one  consistent  with  the  opinions  of 
this  Court.  Indeed,  the  recent  decision  in  May  v.  Heiner, 
281  U.  S.  238,  is  in  itself  almost  enough  to  settle  the  whole 
matter.  As  was  recognized  in  that  case,  succession  ex  vi 
termini  is  a  bilateral  affair.  There  can  be  a  succession  in 
ownership  only  as  one  person  succeeds  to  another  as 
owner.  In  a  case  like  the  present  the  beneficiaries  succeed 
to  the  settlors  at  the  execution  of  the  trust  instrument; 
the  respective  rights  of  the  settlors  and  beneficiaries  in 
the  property  are  irrevocably  fixed  at  that  time.  The  only 
persons  to  whom  the  sons  could  be  said  on  any  theory  to 
have  succeeded  on  the  death  of  the  surviving  settlor  were 
their  respective  next  of  kin,  but  it  is  obvious  that  there 
was  no  succession  here;  the  title  was  vested  in  the  sons 
and  the  mere  fading  out  of  the  contingent  rights  of  the 
next  of  kin  (who  had  no  power  in  any  way  to  deprive  the 
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sons  of  their  title)  no  more  constituted  “  succession  ”  by 
the  sons  than  would,  for  example,  the  lapsing  of  an  attach¬ 
ment  through  the  entry  of  judgment  for  the  defendant 
constitute  a  succession  by  the  owner  of  the  attached  prop¬ 
erty  to  the  attaching  creditor.  The  vital  element  of  a 
relinquishment  of  rights  by  one  person  in  favor  of  another 
was  altogether  lacking. 

An  analysis  of  the  grounds  upon  which  succession  taxes 
have  been  upheld  by  this  Court  confirms  this  conclusion. 
Such  a  tax  is  valid,  if  at  all,  because  it  relates  to  the  exer¬ 
cise  of  some  privilege  which  the  State  may  grant  or 
withhold  at  pleasure.  This  was  settled  long  ago  as  to 
property  passing  by  will  or  by  the  laws  of  intestate  succes¬ 
sion.  United  States  v.  Perkins,  163  U.  S.  625,  628;  Mager 
v.  Grirriai  8  How.  490,  494. 

A  tax  upon  transfers  by  deed  or  otherwise  inter  vivos 
may  sometimes  be  justified  as  a  means  of  preventing 
evasion  of  the  tax  on  testamentary  dispositions.  Again, 
the  settlor  may  in  connection  with  such  a  transfer  reserve 
for  his  life  a  right  to  revoke  the  grant  or  to  affect  the 
devolution  of  the  trust  property  in  some  other  way;  in 
such  a  case  the  instrument  is  really  a  species  of'  will,  so 
that  the  basis  for  imposing  a  tax  at  the  settlor’s  death  is 
the  same  as  that  for  imposing  such  a  tax  at  the  death  of  a 
testator.  Apart  from  these  considerations,  neither  of 
which,  as  shown  above,  is  relevant  to  the  present  cases, 
the  only  sufficient  basis  of  an  excise  tax  with  respect  to  the 
ripening  of  interests  created  by  deed  is  the  fact  that  the 
creation  of  future  interests  is  not  one  of  the  rights  inherent 
in  every  property  owner  but  is,  like  the  creation  of  rights 
by  will,  a  privilege  which  the  State  may  withhold  or  confer 
as  it  sees  fit.  Keeney  v.  New  York,  222  U.  S.  525,  533. 

It  may  be  conceded  that,  when  the  present  trust  instru¬ 
ment  was  executed,  the  settlors,  in  creating  the  various 
interests  for  which  it  provides,  and  the  beneficiaries  in 
acquiring  these  interests,  were  exercising  a  privilege 
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granted  by  the  State  and  that,  as  a  condition  of  the 
exercise  of  this  privilege,  the  State  might  have  provided 
that  a  tax  be  paid  when  the  survivor  of  the  settlors  should 
die.  But  having  granted  without  restriction  the  privilege 
of  creating  and  acquiring  these  interests,  it  was .  not 
competent  for  the  State  afterwards  to  attach  conditions. 
After  the  remainders  were  once  vested,  the  State  had  no 
more  power  to  disturb  them  than  it  would  have  had  to 
disturb  an  estate  in  actual  possession.  If,  after  the  pres¬ 
ent  trust  was  created,  the  legislature  had  assumed  to  pass 
an  act  which  in  any  way  interfered  with  the  deed  s  taking 
effect  according  to  its  tenor,  or  prevented  the  beneficiaries 
from  coming  into  the  enjoyment  of  all  the  privileges 
which  it  purported  to  confer  upon  them,  the  invalidity  of 
the  act  would  have  been  too  plain  for  argument.  Aetna 
Life  Ins.  Co.  v.  Hoppin,  214  Fed.  928;  Gilpin  v.  Williams, 
25  Oh.  St.  283;  Bright  v.  Supreme  Council  of  Catholic 
Knights,  183  Ky.  388;  Albertson  v.  Landon,  42  Conn.  209. 

Rights  like  those  of  tfie  sons  now  in  question  are  far  less 
tenuous  than  an  estate  by  curtesy  initiate,  which,  as  is 
well  settled,  cannot  be  impaired  by  legislation.  Jackson 
v.  Jackson,  144  Ill.  274;  Rose  v.  Rose,  104  Ky.  48;  Clay 
v.  Mayr,  144  Mo.  376;  Wyatt  v.  Smith,  25  W.  Va.  813. 

These  principles  are  fully  recognized  in  Massachusetts; 
it  has  been  held,  for  example,  that  the  common  law  in¬ 
terest  of  a  husband  m  a  remainder  in  personal  property 
bequeathed  to  his  wife  upon  the  contingency  of  her  sur¬ 
viving  the  life  tenant,  cannot  be  impaired  by  a  statute 
passed  before  the  happening  of  the  contingency.  Dunn 
v.  Sargent,  101  Mass.  336. 

The  present  tax  must  rest  on  the  assumption  that  when¬ 
ever  anything  happens  to  the  advantage  of  an  individual, 
even  though  it  comes  to  pass  through  circumstances  over 
which  neither  he  nor  anybody  else  has  control,  this  may 
be  made  the  subject  of  an  excise.  The  limitless  field  thus 
opened  for  the  imposition  of  excises  is  manifest. 
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The  Supreme  Judicial  Court  maintains,  indeed,  that 
this  anomalous  theory  is  sanctioned  by  this  Court,  but  an 
examination  of  the  four  cases  cited  in  the  opinion  shows 
otherwise.  Distinguishing  Cahen  v.  Brewster,  203  U.  S. 
543;  Chanter  v.  Kelsey,  205  U.  S.  466;  Nickel  v.  Cole,  256 
U.  S.  222;  Saltonstall  v.  Saltonstall,  276  U.  S.  260.  Cf. 
State  v.  Brooks,  decided  September  26,  1930,  by  the  Su¬ 
preme  Court  of  Minnesota. 

The  statute  as  construed  below  denies  to  petitioners  and 
those  claiming  under  them  the  equal  protection  of  the 
laws. 

Mr.  James  S.  Eastham,  Special  Assistant  Attorney  Gen¬ 
eral  of  Massachusetts,  with  whom  Mr.  Joseph  E.  Warner, 
Attorney  General,  was  on  the  brief,  for  appellee. 

The  statute,  as  construed  below,  is  valid  as  a  succession 
tax  upon  the  exercise  of  the  privilege  of  receiving  in  1925 
property  passing  dependency  upon  the  death  of  the  set¬ 
tlors  under  a  trust  created  in  1907.  Saltonstall  v.  Salton¬ 
stall,  276  U.  S.  260,  is  clearly  decisive  of  the  validity  of  the 
excise. 

Since  the  excise  is  on  the  succession  to  property  by  the 
beneficiaries,  it  makes  no  difference  when  the  trust  was 
executed  under  which  the  succession  takes  place.  As  long 
as  the  statute  imposing  the  excise  is  enacted  prior  to  the 
receipt  by  the  beneficiaries  of  the  property,  a  valid  excise 
may  be  imposed  upon  such  receipt.  Cf.  Magee  v.  Com¬ 
missioner  of  Corporations,  256  Mass.  512. 

The  excises  are  not  imposed  on  the  transfers  of  1907  or 
1917,  prior  to  the  enactment  of  the  1920  taxing  statute, 
but  on  the  receipt  of  the  property  in  1925,  five  years  after 
the  enactment  of  the  1920  statute.  They  are  by  no  means 
retroactive  taxes.  Further,  the  remainders  over  were  not 
independent  of,  but  clearly  dependent  upon,  the  deaths  of 
the  settlors.  And  this  is  true  although  there  was  no  power 
of  revocation  reserved  in  the  original  trust  instrument, 
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and  although  in  April,  1917,  the  settlors  gave  up  their 
rights  to  the  income. 

The  tax  is  valid  even  though,  after  the  1917  assign¬ 
ment,  and  therefore  at  the  time  of  the  deaths  of  the  set¬ 
tlors  in  1921  and  1925,  respectively,  the  trust  might  fairly 
be  said  to  be  a  trust  to  trustees  to  pay  the  income  to  the 
children  during  the  lives  of  the  settlors,  and  the  survivor, 
and  then  to  the  children  absolutely;  with  the  provision 
that  “  if  any  of  the  Coolidge  children  should  die  before  the 
time  for  distribution  the  heirs  of  any  deceased  child 
should  take  the  parent’s  share.” 

The  dependence  of  the  interest  of  the  remaindermen 
upon  the  deaths  of  the  settlors  was  clearly  shown  when 
this  trust  was  before  the  Massachusetts  court  in  Coolidge 
v.  Loring,  235  Mass.  220,  where  a  demand  on  the  trustees 
for  an  immediate  distribution  of  the  fund  was  refused  by 
reason  of  the  “  possible  claim  of  a  contingent  interest  on 
behalf  of  wives  and  children  of  sons  predeceasing  ”  the 
settlors.  The  Massachusetts  court  refused  to  reform  the 
instrument. 

A  succession  tax  is  validly  imposed  where  the  property 
does  not  pass  independently  of  the  death  of  the  original 
settlor. 

The  language  of  the  Massachusetts  cases  shows  that  the 
time  of  passage  is  not  so  important  as  the  nature  of  the 
passage.  It  is  not  necessary  that  the  property  pass  im¬ 
mediately  in  point  of  time  upon  the  death  of  the  settlor. 
It  is  only  necessary  that  the  passage  of  the  property  have 
a  dependent  relation  to  the  death  of  the  grantor. 

The  deaths  of  the  settlors  were  the  “  generating  source  ” 
from  which  the  authority  to  impose  the  excises  came  into 
being. 

The  imposition  of  such  an  excise  here  does  not  deny  to 
appellants  the  equal  protection  of  the  laws  nor  deprive 
them  of  property  without  due  process  of  law  nor  impair 
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the  obligation  of  a  contract  under  the  Constitution  of  the 
United  States.  Crocker  v.  Shaw,  174  Mass.  266. 

The  succession  to  property  by  reason  of  death  has  been 
recognized  for  many  years  by  the  Massachusetts  court  as 
a  commodity  which  rightly  may  be  made  subject  to  an 
excise.  [Citing  many  Massachusetts  cases.] 

A  State  may  impose  an  excise  upon  the  privilege  of  the 
donee  to  succeed  to  property  in  possession  and  enjoyment 
upon  the  death  of  the  grantor,  as  well  as  upon  the  privilege 
of  the  grantor  so  to  transfer  it,  whether  occasioned  by 
death — Stebbins  v.  Riley,  268  U.  S.  137— or  effected!  by 
deed,  Keeney  v.  New  York,  222  U.  S.  525;  Chanter  v. 
Kelsey,  205  U.  S.  466;  Nickel  v.  Cole,  256  U.  S.  '222; 
Tyler  v.  United  States,  281  U.  S.  497;  Cohen  v.  Brewster, 
203  U.  S.  543;  Carpenter  v.  Pennsylvania,  17  How.  456; 
Orr  v.  Gilman,  183  U.  S.  278;  Moffitt  v..  Kelly,  218  U.  S. 
400,  405;  Wachovia  Bank  &  T.  Co.y.  Doughton,  272  U.  S. 
567,  573;  Saltonstall  v.  Saltonstall,  276  U.  S.  260. 

The  principle  that  an  excise  may  be  imposed  upon  the 
privilege  of  succession  at  any  time  before  that  privilege 
is  fully  exercised  extends  to  an  excise  imposed  by  an  act 
passed  after  the  interest  has  vested  in  law  but  before  it 
has  taken  effect  in  possession  and  enjoyment.  Carpenter 
v.  Pennsylvania,  supra;  Cahen  v.  Brewster,  supra;  Moffitt 
v.  Kelly,  supra;  Nickel  v.  Cole,  supra;  Saltonstall  v. 
Saltonstall,  supra.  Distinguishing  Nichols  v.  Coolidge, 
274  U.  S.  531;  Reinecke  v.  Northern  Trust  Co.,  278  U.  S. 
339. 

This  Court,  in  the  Reinecke  and  Coolidge  cases  was 
dealing  with  the  federal  estate  tax,  a  tax  upon  the  right 
to  transfer.  In  the  consideration  of  such  a  tax  it  is  of 
the  utmost  importance  to  determine  whether  or  not  the 
power  of  control  is  left  with  the  transferor.  This  distinc¬ 
tion  between  the  underlying  theories  of  the  federal  and 
Massachusetts  taxes  was  made  plain  in  Saltonstall  v. 
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Saltonstall,  276  U.  S.  260.  See  also,  Chase  Nat.  Bank  v. 
United  States,  278  U.  S.  327. 

We  are  here  concerned  with  taxes  upon  the  right  to 
receive.  If  the  property  which  was  received  by  the 
children  on  November  10,  1925,  came  from  the  settlors 
originally,  and  if  the  beneficiaries,  upon  the  death  of  the 
settlors,  received  something,  then  the  Massachusetts  suc¬ 
cession  taxes  are  properly  and  constitutionally  imposed. 
It  is  not  essential  to  a  succession  tax  that  the  transferor 
shall  have  retained  any  interest  or  the  power  to  control. 
It  is  essential  only  that  the  beneficiaries  shall  have  re¬ 
ceived  something  which  came  originally  from  the  settlors 
in  connection  with  whose  death  the  tax  is  assessed. 

Transfer  taxes  rather  than  succession  taxes  were  in¬ 
volved  in  many  of  the  decisions  cited  in  the  brief  of  ap¬ 
pellants,  including  among  others:  May  v.  Heiner,  281 
U.  S.  238;  Reinecke  v.  Northern  Trust  Co.,  278  U.  S.  339; 
Chase  Nat.  Bank  v.  United  States,  278  U.  S.  327;  Unter- 
myer  v.  Anderson,  276  U.  S.  440;  Blodgett  v.  Holden,  275 
U.  S.  142;  Nichols  v.  Coolidge,  274  U.  S.  531.  Such  cases 
are  not  in  point  here,  where  a  succession  tax  has  been 
imposed. 

The  theory  of  the  appellants  seems  to  be  that,  except 
where  there  is  an  attempted  evasion  of  the  tax  or  except 
where  there  is  a  power  to  revoke,  the  only  basis  for  an 
excise  tax  on  property  passing  under  a  deed  is  that  the 
creation  of  future;  interests  is  a  privilege  which  the  State 
may  withhold  or  confer  as  it  sees  fit.  The  appellee  does 
not  accept  that  theory.  Something  more  is  involved  than 
the  mere  creation  of  future  interests.  The  appellee’s 
theory  of  a  death  excise  is  that  it  can  constitutionally  be 
imposed  as  long  as  the  property  passing  by  reason  of  the 
death  has  not  reached  its  final  resting  place. 

The  taxes  are  not  discriminatory  and  do  not  deny  equal 
protection  of  the  laws. 
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Each  of  these  appeals  brings  here  for  review  a  decree 
of  the  probate  court  of  Norfolk  county,  Massachusetts, 
entered  in  accordance  with  a  rescript  from  the  supreme 
judicial  court  of  the  Commonwealth.  268  Mass.  443;  167 
N.  E.  757.  In  each  appellants  presented  to  the  probate 
court  an  application,  for  the  abatement  of  an  inheritance 
tax  assessed  under  §  f}  c.  65,  General  Laws.  There  was 
drawn  in  question  the  validity  of  the  statute  on  the  ground 
of  its  being  repugnant  to  the  contract  clause  of  the  Federal 
Constitution  and  the  -  due  process  and  equal  protection 
clauses  of  the  Fourteenth  Amendment.  The  probate 
court  reserved  for  the  consideration  of  the  supreme  judi¬ 
cial  court  all  questions  of  law  and  the  matter  of  what 
decrees  should  be  entered.  That  court  held  the  statute 
valid  and  sustained  the  taxes. 

The  opinion  states  the  facts  as  follows: 

“The  petitioners  [appellants  here]  are  trustees,  under 
a  deed  and  declaration  of  trust  executed  on  July  29,  1907, 
by  J.  Randolph  Coolidge  and  Julia  Coolidge  and  the  peti¬ 
tioners. 

“By  that  deed  a  large  amount  of  real  and  personal 
estate  was  transferred  to  the  trustees  by  the  settlors  vol¬ 
untarily  and  not  as  a  bona  fide  purchase  for  full  consider¬ 
ation  in  money  or  in  money’s  worth.  The  trustees  were 
given  extensive  powers  of  management,  investment  and 
reinvestment  with  the  right  to  determine  finally  what 
receipts  and  payments  should  be  credited  to  income  or 
principal.  The  part  of  the  trust  fund  furnished  by  J. 
Randolph  Coolidge  was  four-sevenths,  and  the  part  fur¬ 
nished  by  Julia  Coolidge  was  three-sevenths. 

“  By  the  terms  of  the  trust  the  income  was  to  be  paid  in 
these  proportions  to  each  of  the  settlors  during  their  joint 
lives  and  then  the  entire  income  to  the  survivor,  and, 
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upon  the  death  of  the  survivor,  the  principal  was  to  be 
divided  equally  among  their  five  sons*  provided  that,  if 
any  of  the  sons  should  predecease  the  survivor  of  the 
settlors,  his  share  should  go  to  those  entitled  to  take  his 
intestate  property;  under  the  statute  of  distributions  in 
force  at  the  death  of  such  survivor,  with  a  further  provi¬ 
sion  to  the  effect  that  in  no  event  should  a  widow  of  such 
deceased  son  take  as  distributee  more  than  half  of  such 
share. 

“  There  was  in  the  declaration  of  trust  no  power  of 
revocation  or  modification  or  termination  prior  to  the 
death  of  the  survivor  of  the  settlors.  Coolidge  v.  Loving, 
235  Mass.  220. 

“  By  instrument  executed  on  April  6,  1917,  the  settlors 
assigned  their  interest  in  the  trust  to  the  five  sons,  all  of 
whom  eventually  survived  the  termination  of  the  trust. 

“  Julia  Coolidge  died  in  January,  1921,  and  J.  Ran¬ 
dolph  Coolidge  on  November  10,  1925,  both  being  resi¬ 
dents  of  this  Commonwealth. 

“The  defendant  determined  that  the  petitioners  were 
subject  to  excise  taxes  under  G.  L.  c.  65,  §  1,  as  amended, 
upon  the  four-sevenths  and  upon  the  three-sevenths  of 
the  trust  estate  furnished  respectively  by  each  settlor  as. 
of  November  10,  1925.” 

When  the  declaration  of  trust  was  executed,  no  statute 
was  in  effect  under  which  the  succession  to  the  trust  prop¬ 
erty  could  have  been  subjected  to  this  tax.  The  statutes 
then  in  force  provided  for  the  imposition  of  an  excise  only 
where  the  succession  was  to  collateral  relatives  and  stran¬ 
gers.  The  first  relevant  statute  was  approved  June  27, 
1907  (St.  1907,  c.  563)  and  took  effect  September  1,  about 
five  weeks  after  the  date  of  the  declaration  of  the  trust. 
It  did  not  apply  to  property  passing  by  deed,  grant,  sale 
or  gift  made  prior  to  its  effective  date.  But  by  §  3,  c. 
678,  St.  1912,  it  was  made  applicable  “  to  all  property 
passing  by  deed,  grant  or  gift  .  .  .  made  or  intended  to 
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take  effect  in  possession  or  enjoyment  after  the  death  of 
the  grantor  or  donor,  if  such  death  occurs  subsequent  to 
the  passage  hereof.”  And  see  §  1,  c.  563,  St.  1914. 

Chapter  65,  General  Laws,  effective  since  January  1, 
1921,  provides: 

§  1.  “All  property  within  the  jurisdiction  of  the  com¬ 
monwealth  .  .  .  which  shall  pass  by  .  .  .  deed,  grant  or 
gift,  except  in  cases  of  a  bona  fide  purchase  for  full  con¬ 
sideration  in  money  or  money’s  worth  .  .  .  made  or  in¬ 
tended  to  take  effect  in  possession  or  enjoyment  after  his 
[grantor’s]  death  ...  to  any  person,  absolutely  or  in 
trust,  .  .  .  shall  be  subject  to  a  tax.  .  .  .” 

§  36.  “  This  chapter  shall  apply  only  to  property  or 
interests  therein  passing  or  accruing  upon  the  death  of 
persons  dying  on  or  after  May  fourth,  nineteen  hundred 
and  twenty  ...” 

The  supreme  judicial  court  sustained  the  exaction  as 
an  excise.  It  held  that  possession  or  enjoyment  upon  the 
death  of  the  survivor  of  the  settlors  was  a  taxable  com* 
modity  under  the  statute  enacted  after  the  creation  of  the 
trust. 

The  trust  deeds  are  contracts  within  the  meaning  of  the 
contract  clause  of  the  Federal  Constitution.  They  were 
fully  executed  before  the  taking  effect  of  the  state  law 
under  which  the  excise  is  claimed.  The  Commonwealth 
was  without  authority  by  subsequent  legislation,-  whether 
enacted  under  the  guise  of  its  power  to  tax  or  otherwise, 
to  alter  their  effect  or  to  impair  or  destroy  rights  which 
had  vested  under  them.  Appleby  v.  City  of  New  York , 
271  U.  S.  364.  Fletcher  v.  Peck,  6  Cranch  87,  136.  Dart¬ 
mouth  College  v.  Woodward,  4  Wheat.  518,  624,  656.  Far¬ 
rington  v.  Tennessee,  95  U.  S.  679,  683.  Carondelet  Canal 
Co.  v.  Louisiana,  233  U.  S.  362,  373,  378. 

This  court  has  held  that  the  Revenue  Act  of  1914,  §§ 
319-324,  in  so  far  as  it  undertook  to  impose  a  tax  on 
gifts  fully  consummated  before  its  provisions  came  before 


596 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.  S. 

Congress  ( Blodgett  v.  Holden,  275  U.  S.  142)  or  before  its 
passage  ( Untermyer  v.  Anderson,  276  U.  S.'  440)  was  arbi¬ 
trary  and  repugnant  to  the  due  process  clause  of  the  Fifth 
Amendment.  In  Nichols  v.  Coolidge,  274  U.  S.  531,  we 
considered  the  trust  deed  of  Mrs.  Coolidge  that  is  now 
before  us.  The  question  in  that  case  was  whether  the 
value  of  the  property  so  conveyed  prior  to  the  enactment 
should  be  included  in  her  estate  for  the  purpose  of  ascer¬ 
taining  the  federal  estate  tax  thereon.  We  said  (p.  542) . 

“  This  court  has  recognized  that  a  statute  purporting 
to  tax  may  be  so  arbitrary  and  capricious  as  to  amount  to 
confiscation  and  offend  the  Fifth  Amendment.  Brushaber 
v.  Union  Pacific  R.  R.,  240  U.  S.  1,  24;  Barclay  &  Co.  v. 
Edwards,  267  U.  S.  442,  450.  See  also  Knowlton  v.  Moore, 
178  U.  S.  41,  77.  And  we  must  conclude  that  section  402 
(c)  of  the  statute  here  under  consideration,  in  so  far  as  it 
requires  that  there  shall  be  included  in  the  gross  estate 
the  value  of  property  transferred  by  a  decedent  prior  to 
its  passage  merely  because  the  conveyance  was  intended 
to  take  effect  in  possession  or  enjoyment  at  or  after 
his  death,  is  arbitrary,  capricious  and  amounts  to  con¬ 
fiscation.” 

See  Levy  v.  Wardell,  258  U.  S.  542,  544.  The  States 
are  similarly  restrained  by  the  due  process  clause  of  the 
Fourteenth  Amendment. 

In  its  opinion,  the  state  court  suggests  that  the  federal 
estate  tax  was  upon  property  of  the  deceased  transferred 
at  his  death  and  that  it  was  levied  upon  a  subject  “  quite 
different  from  the  succession  to  property  by  a  beneficiary, 
which  is  the  subject  of  the  present  excise.”  Undoubtedly 
the  State  has  power  to  lay  such  an  excise  upon  property 
so  passing  after  the  taking  effect  of  the  taxing  Act.  The 
fundamental  question  here  is  whether  rights  had  so  vested 
prior  to  the  taking  effect  of  the  tax  statute  that  there  was 
thereafter  no  occasion  in  respect  of  which  the  excise  might 
constitutionally  be  imposed.  The  state  court  held  that 
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the  succession  was  not  complete  until  the  death  of  the 
survivor  of  the  grantors  and  that  therefore  the  tax  is 
valid.  It  is  well  understood  that,  when  the  jurisdiction 
of  this  court  is  invoked  to  determine  whether  a  state  law 
impairs  the  rights  of  the  litigant  under  a  prior  contract, 
or  whether  the  State  is  depriving  him  of  his  property 
without  due  process  of  law  in  violation  of  the  Four¬ 
teenth  Amendment  and  the  question  turns  upon  the  exist¬ 
ence  or  terms  of  a  contract,  this  court  is  bound  to  deter¬ 
mine  for  itself  whether  there  is  a  contract  and  to  ascer¬ 
tain  its  true  meaning  and  effect.  That  rule  is  necessary 
in  order  that  this  court  may  properly  enforce  these  pro¬ 
visions  of  the  Constitution.  Railroad  Commission  v. 
Eastern  Texas  R.  Co.,  264  U.  S.  79,  86,  and  cases  cited. 

By  the  deed  of  each  grantor  one-fifth  of  the  remainder 
was  immediately  vested  in  each  of  the  sons  subject  to  be 
divested  only  by  his  death  before  the  death  of  the  sur¬ 
vivor  of  the  settlors.  It  was  a  grant  in  praesenti  to  be 
possessed  and  enjoyed  by  the  sons  upon  the  death  of  such 
survivor.  Blanchard  v.  Blanchard,  1  Allen  223.  Clarke 
v.  Fay,  205  Mass.  228.  McArthur  v.  Scott,  113  U.  S.  340, 
379,  and  cases  cited.  And  see  United  States  v.  Fidelity 
Trust  Co.,  222  U.  S.  158.  Henry  v.  United  States,  251 
U.  S.  393.  The  provision  for  the  payment  of  income  to 
the  settlors  during  their  lives  did  not  operate  to  postpone 
the  vesting  in  the  sons  of  the  right  of  possession  br  enjoy¬ 
ment.  The  settlors  divested  themselves  of  all  control 
over  the  principal;  they  had  no  power  to  revoke  or 
modify  the  trust.  Coolidge  v.  Loring,  supra,  223.  Upon 
the  happening  of  the  event  specified  without  more,  the 
trustees  were  bound  to  hand  over  the  property  to  the 
beneficiaries.  Neither  the  death  of  Mrs.  Coolidge  nor  of 
her  husband  was  a  generating  source  of  any  right  in  the 
remaindermen.  Knowlton  v.  Moore,  178  U.  S.  41,  56. 
Nothing  moved  from  her  or  him  or  from  the  estates  of 
either  when  she  or  he  died.  There  was  no  transmission 
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then.  The  rights  of  the  remaindermen,  including  posses¬ 
sion  and  enjoyment  upon  the  termination  of  the  trusts, 
were  derived  solely  from  the  deeds.  The  situation  would 
have  been  precisely  the  same  if  the  possibility  of  divest¬ 
ment  had  been  made  to  cease  upon  the  death  of  a  third 
person  instead  of  upon  the  death  of  the  survivor  of  thef 
settlors.  The  succession,  when  the  time  came,  did  not 
depend  upon  any  permission  or  grant  of  the  Common¬ 
wealth.  While  the  sons  if' occasion  should  arise  might  by 
appropriate  suit  require  the  trustees  to  account,  it  is  to 
be  borne  in  mind  that  the  property  was  never  in  the 
custody  of  the  law  or  of  any  court.  Resort  might  be  had 
to  the  law  to  enforce  the  rights  that  had  vested.  But  the 
Commonwealth  was  powerless  to  condition  possession  or 
enjoyment  of  what  had »been  conveyed  to  them  by  the 
deeds.  Barnitz  v.  Beverly,  163  U.  S.  118,  and  cases  cited. 

The  fact  that  each  son  was  liable  to  be  divested  of  the 
remainder  by  his  own  death  before  that  of  the  survivor 
of  the  grantors  does  not  render  the  succession  incomplete. 
The  vesting  of  actual  possession  and  enjoyment  depended 
upon  an  event  which  must  inevitably  happen  by  the  efflux 
of  time,  and  nothing  but  his  failure  to  survive  the  settlors 
could  prevent  it.  Blanchard  v.  Blanchard,  supra.  Moore 
v.  Lyons,  25  Wend.  119,  144.  Succession  is  effected  as 
completely  by  a  transfer  of  a  life  estate  to  one  and  re¬ 
mainder  over  to  another  as  by  a  transfer  in  fee.  Rein- 
ecke  v.  Northern  Trust  Co.,  278  U.  S.  339,  347-348.  The 
recent  case  'of  Saltonstall  v.  Saltonstall,  276  U.  S.  260, 
furnishes  a  good  illustration .  of  incomplete  succession. 
There  the  remainder  was  liable  at  any  time  during  the 
settlor’s  life  to  be  divested  through  the  exertion  of  the 
power  of  alteration  and  revocation  that  was  reserved  in 
the  instrument  creating  the  trust.  The  decision  sus¬ 
taining  a  transfer  tax  went  upon  the  ground  that  “  the  o-ift 
taxed  is  .  .  .  one  which  never  passed  to  the  beneficiaries 
beyond  recall  until  the  death  of  the  donor.  ...  A 
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power  of  appointment  reserved  by  the  donor  leaves  the 
transfer,  as  to  him,  incomplete  and  subject  to  tax.  .  .  . 
The  beneficiary’s  acquisition  of  the  property  is  equally  in¬ 
complete  whether  the  power  be  reserved  to  the  donor  or 
another.”  P.  271.  See  also  Chase  Nat.  Bank  v.  United 
States,  278  U.  S.  327,  335,  338. 

No  Act  of  Congress  has  been  held  by  this  court  to 
impose  a  tax  upon  possession  and  enjoyment,  the  right 
to  which  had  fully  vested  prior  to  the  enactment. 

Tyler  v.  United  States,  281  U.  S.  497,  held  constitu¬ 
tional  §§  201  and  202  of  the  Revenue  Acts  of  1916,  39  Stat. 
756,  777-778,'  and  of  1921,  42  Stat.  227,  277-278,  which 
included  in  the  gross  estate  the  value  of  an  interest  held 
by  decedent  and  any  other  person  as  tenants  by  the  en¬ 
tirety.  In  each  case,  the  estate  was  created  after  the 
passage  of  the  applicable  Act;  and  none  of  the  property 
constituting  it  had  prior  to  its  creation  ever  belonged  to 
the  surviving  spouse.  The  "court  held  that  the  Acts  did 
not  impose  a  direct  tax  because,  putting  aside  a  common 
law  fiction  and  having  regard  to  substance,  the  death  of 
one  of  the  parties  was  in  fact  the.  generating  source  of 
important  and  definite  accessions  to  the  property  rights 
of  the  other.  It  held  that  the  provisions  were  intended 
to  prevent  an  avoidance  of  the  estate  tax  by  the  creation 
of  such  tenancies  and  were  obviously  neither  arbitrary  nor 
capricious  and  so  not  violative  of  the  Fifth  Amendment. 

Clapp  v.  Mason,.  94  U.  S.  589,  and  Mason  v.  Sargent, 
104  U.  S.  689,  arose  under  the  succession  tax  Act  of  June 
30,  1864,  §§  124  et  seq.,  13  Stat.  285.  Vanderbilt  v.  Eid- 
man,  196  U.  S.  480,  and  Hertz  v.  Woodman,  218  U.  S. 
205,  arose  under  a  similar  Act  of  June  13,  1898,  §§29 
and  30,  30  Stat.  464.  In  all  these  cases,  the  property 
vested  in  interest  after  the  Acts  took  effect,  and  the  de¬ 
cisions  went  on  the  ground  that  the  right  to  impose  the 
excises  did  not  accrue  until  the  subsequent  vesting  in 
possession  and  enjoyment.  Under  these  Acts,  the  mere 
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passage  of  title  was  not  sufficient;  possession  and  enjoy¬ 
ment  were  also  required.  Wright  v.  Blakeslee,  101  U.  S. 
174,  177,  went  upon  the  ground  that,  up  to  the  moment 
of  the  life  tenant’s  death,  “  her  children  had  no  interest 
in  the  land  except  a  bare  contingent  remainder  expectant 
upon  her  death  and  their  surviving  her.  At  her  death, 
it  came  to  them  as  an  estate  in  fee  in  possession  absolute.” 

This  court  has  not  sustained  any  state  law  imposing 
an  excise  upon  mere  entry  into  possession  and  enjoyment 
of  property,  where  the  right  to  such  possession  and  enjoy¬ 
ment  upon  the  happening  of  a  specified  event  had  fully 
vested  before  the  enactment. 

In  Cahen  v.  Brewster,  203  U.  S.  543,  the  testator  died 
May  26,  1904,  the  will  was  probated  May  30,  and  a  special 
inheritance  tax  law  was  passed  June  28.  It  imposed  a 
tax  upon  all  inheritances  and  legacies,  and  provided  that 
the  tax  should  not  be  enforced  when  the  property  had 
borne  its  just  proportion  of  taxes  prior  to  the  time  of 
the  inheritance  and  that  the  tax  should  be  collected  on 
all  successions  not  finally  closed.  The  enactment  was 
assailed  as  repugnant  to  the  due  process  and  equal  pro¬ 
tection  clauses  of  the  Fourteenth  Amendment.  This 
court  held  that  the  State,  without  unconstitutional  depri¬ 
vation,  could  exercise  its  power  to  impose  inheritance 
taxes  at  any  time  while  it  holds  the  property  from  the 
legatee,  p.  551;  and,  dealing  with  the  contention  that 
taxing  successions  not  closed  and  exempting  those  that 
had  been  closed  operated  to  deny  equal  protection,  the 
court  said  (p.  552) ;  “  It  was  certainly  not  improper  classi¬ 
fication  to  make  the  tax  depend  upon  a  fact  without  which 
it  would  not  have  been  valid.”  As  the  court  said  in 
United  States  v.  Jones,  236  U.  S.  106,  112,  “  It  hardly 
needs  statement  that  personal  property  does  not  pass 
directly  from  a  decedent  to  legatees  or  distributees,  but 
goes  primarily  to  the  executor  or  administrator,  who  is 
to  apply  it,  so  far  as  may  be  necessary,  in  paying  debts 
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of  the  deceased  and  expenses  of  administration,  and  is 
then  to  pass  the  residue,  if  any,  to  legatees  or  distributees.” 
See  also  Carpenter  v.  Pennsylvania,  17  How.  456,  462. 

In  Moffitt  v.  Kelly,  218  U.  S.  400,  Moffitt  married  in 
California  in  1863  and  resided  there  with  his  wife  until 
his  death  in  1906.  By  his  will,  he  gave  to  her  and  their 
children  as  if  he  had  died  intestate.  A  state  law  passed 
in  1905  imposed  a  tax  upon  property  so  descending.  The 
state  court  sustained  the  tax  upon  the  wife’s  share  in  the 
community  property.  This  court  held  that  the  nature 
and  character  of  her  right  was  a  local  question  and  that 
the  tax  was  not  violative  of  the  contract  clause  of  the 
Constitution  or  the  due  process  or  equal  protection  clause 
of  the  Fourteenth  Amendment.  In  United  States  v.  Rob¬ 
bins,  269  U.  S.  315,  this  court  considered  the  character 
of  the  wife’s  estate  during  the  existence  of  the  community, 
and  said  (p.  326):  “We  can  see  no  sufficient  reason  to 
doubt  that  the  settled  opinion  of  the  Supreme  Court  of 
California,  at  least  with  reference  to  the  time  before  the 
later  statutes,  is  that  the  wife  had  a  mere  expectancy 
while  living  with  her  husband.  The  latest  decision  that 
we  have  seen  dealing  directly  with  the  matter  explicitly 
takes  that  view,  says  that  it  is  a  rule  of  property  that  has 
been  settled  for  more  than  sixty  years  .  .  ”  See  also 
Poe  V.  Seaborn,  282  U.  S.  101,  116.  Cf.  Nickel  v.  Cole, 
256  U.S.  222,  225. 

Chanter  v.  Kelsey,  205  U.  S.  466,  arose  under  the  New 
York  inheritance  tax  law  of  1897.  Prior  to  its  enactment, 
a  father  conveyed  property  to  trustees  to  pay  the  income 
to  his  daughter  for  life  with  remainder  to  her  issue  in 
fee  or  in  default  of  issue  to  her  heirs  in  fee,  and  gave  her 
power  by  will  to  appoint  the  remainder  among  her  issue 
or  heirs  in  such  manner  and  proportions  as  she  might 
determine.  She  died  in  1902  and  by  her  will  exercised  the 
power.  The  tax  law  deemed  such  appointment  a  transfer 
and  made  it  taxable.  It  was  attacked  as  repugnant  to  the 
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due  process  clause  of  the  Fourteenth  Amendment  and  the 
contract  clause.  This  court  held  that  without  such  ap¬ 
pointment  the  estates  in  remainder  would  have  gone  to 
all  in  the  class  named  in  the  deeds;  that,  by  the  exercise 
of  the  power,  some  were  divested  of  their  estates  and  the 
same  were  vested  in  others,  and  that  it  was  only  on  the 
exercise  of  the  power  that  the  estates  of  the  appointees 
became  complete.  And  it  sustained  the  tax.  Justices 
Holmes  and  Moody,  dissenting,  insisted  that  the  succes¬ 
sion  was  complete  when  the  father’s  deeds  took  effect, 
and  that  “  the  execution  of  the  power  did  not  depend  in 
any  way  upon  the  continued  cooperation  of  the  laws  of 
New  York  by  way  of  permission  or  grant.”  P.  481. 

The  overwhelming  weight  of  authority  sustains  the 
conclusion  that  the  succession  in  the  present  case  was 
complete  when  the  deed  took  effect. 

In  Matter  of  Pell,  171  N.  Y.  48,  the  testator’s  will  gave 
a  life  estate  in  his  property  to  his  widow  with  remainders 
over  at  her  death  to  his  nephews  and  nieces  and  the  issue 
of  any  deceased  nephew  or  niece  together  with  a  share 
to  his  sister.  He  died  in  1863.  The  life  tenant  died  De¬ 
cember  20,  1899,  and  at  that  time  all  the  estates  in  re¬ 
mainder  came  into  actual  possession  and  enjoyment  of 
the  beneficiaries.  The  Act  of  March  10,  1899  (c.  76,  Laws 
of  that  year)  provided: 

All  estates  upon  remainder  .  .  .  which  vested  prior 
to  June  30th,  1885,  but  which  will  not  come  into  actual 
possession  or  enjoyment  of  the  person  .  .  .  beneficially 
interested  therein  until  after  the  passage  of  this  act,  shall 
be  appraised  and  taxed  as  soon  as  the  person  .  .  .  bene¬ 
ficially  interested  therein  shall  be  entitled  to  the'  actual 
possession  or  enjoyment  thereof.” 

The  court  said  (p.  55) : 

U  This  court  and  the  Supreme  Court  of  the  United 
States  have  held  in  numerous  cases  that  the  transfer  tax 
is  not  imposed  upon  property,  but  upon  the  right  of  sue- 
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cession.  It,  therefore,  follows  that  where  there  was  a 
complete  vesting  of  a  residuary  estate  before  the  enact¬ 
ment  of  the  transfer  tax  statute,  it  cannot  be  reached  by 
that  form  of  taxation.  In  the  case  before  us  it  is  an  un¬ 
disputed  fact  that  these  remainders  had  vested  in  1863, 
and  the  only  contingency  leading  to -their  divesting  was 
the  death  of  a  remainderman  in  the  lifetime  of  the  life 
tenant,  in  which  event  the  children  of  the  one  so  dying 
would  be  substituted.  If  these  estates  in  remainder  were 
vested  prior  to  the  enactment  of  the  Transfer  Tax  Act 
there  could  be  in  no  legal  sense  a  transfer  of  the  property 
at  the  time  of  possession  and  enjoyment.  This  being  so, 
to  impose  a  tax  based  on  the  succession  would  be  to 
diminish  the  value  of  these  vested  estates,  to  impair  the 
obligation  of  a  contract  and  take  private  property  for 
public  use  without  compensation.” 

Matter  of  Craig,  97  App,  Div.  289  (affirmed,  181  N.  Y. 
551),  involved  a  similar  state  of  facts.  The  court  said 
(p.  296) : 

“  The  underlying  principle  which  supports  the  tax  is 
that  such  right  [the  right  of  succession]  is  not  a  natural 
one  but  is  in  fact  a  privilege  only,  and  that  the  authority 
conferring  the  privilege  may  impose  conditions  upon  its 
exercise.  But  when  the  privilege  has  ripened  into  a  right 
it  is  too  late  to  impose  conditions  of  the  character  in 
question,  and  when  the  right  is  conferred  by  a  lawfully 
executed  grant  or  contract  it  is  property  and  not  privilege, 
and  as  such  is  protected  from  legislative  encroachment 
by  constitutional  guaranties.” 

In  Hunt  v.  Wicht,  174  Cal.  205,  the  court  held  that  a 
deed  delivered  by  grantor  to  a  third  person  in  escrow  to 
be  delivered  to  grantee  on  the  death  of  the  grantor  passed 
a  present  title  to  the  grantee,  the  grantor  retaining  only 
a  life  estate;  and  that  the  legislature  was  without  power 
subsequently  to  impose  a  succession  tax  accruing  at  the 
termination  of  the  grantor’s  life  estate,  simply  because  the 
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grantee  was  during  the  intervening  life  estate  without 
immediate  possession  of  the  property  conveyed.  The 
court  said  (p.  209) :  “  It  is  the  vesting  in  interest  that 
constitutes  the  succession,  and  the  question  of  liability 
to  such  a  tax  must  be  determined  by  the  law  in  force  at 
that  time.  .  .  .  What  we  have  said  appears  perfectly 
clear  on  principle,  and  is  sustained  by  practically  all  of 
the  authorities  in  other  states  where  the  question  has 
arisen.” 

In  Lacey  v.  State  Treasurer,  152  Iowa  477,  a  contract 
created  a  vested  interest  in  .real  estate  subject  only  to 
postponement  of  the  right  of  possession  and  enjoyment 
until  the  death  of  the  grantor.  The  court  held  that  there 
was  a  transfer  of  a  present  interest  and  that  its  character 
was  not  affected  by  a  condition  therein,  that  might  sub¬ 
sequently  reduce  the  share  of  each  grantee.  It  was  also 
held  (pp.  483-484) : 

“Even  though  the  remainder  is  so  far  conditional  that 
it  may  have  to  be  opened  up  to  let  in  afterborn  chil¬ 
dren,  and,  on  the  other  hand,  may  be  divested  by  death 
without  issue  of  the  person  named,  nevertheless  it  con¬ 
stitutes  a  vested  interest,  not  subject  to  a  subsequent 
collateral  inheritance  tax  statute,  passed  before  the  ter¬ 
mination  of  the  life  estate.  In  re  Seaman,  147  N.  Y.  69. 
Any  attempted  legislation  imposing  a  collateral  inherit¬ 
ance  tax  upon  interests  in  remainder,  which  have  become 
vested  by  the  taking  effect  of  the  will  creating  them, 
would  be  unconstitutional.  In  re  Pell,  171  N.  Y.  48.” 

In  Houston’s  Estate,  276  Pa.  330,  a  deed  irrevocably 
conveyed  property  in  trust  to  pay  income  to  the  settlor 
for  life  and  at  her  death  to  a  remainderman.  The  statute 
then  in  force  imposed  a  five  per  cent,  tax  on  transfers 
intended  tq  take  effect  in  possession  or  enjoyment  at  or 
after  death.  The  life  tenant  died  after  the  taking  effect 
of  legislation  which  increased  the  rate  to  ten  per  cent. 
The  court  held  the  estate  passing  to  the  remainderman 
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taxable  at  five  per.cent,  and  jDpt  at  the  higher  rate  fixed 
by  the  later  statute.  The  opinion  of  the  Orphans’ 
Court,  adopted  by  the  Supreme-  Court,  said  (p.  331): 

“  Nor  can  it  be  successfully^  argued  that  the  tax  is  not 
on  the  transfer  of  title  to  the  property,  but  on  the  transfer 
of  enjoyment,  for,  as  it  seems  to  us,  the  act  means  by  this 
the  right  of  enjoyment,  and  this  was  vested  under  the 
deed.  If  the  tax  is  imposed  when  enjoyment  is  perfected 
by  actual  possession,  and  this  theory  is  carried  to  its  logi¬ 
cal  conclusion,  it  would  seem  that  if,  during  the  adminis¬ 
tration  of  an  estate,  delays  occur,  as  they  necessarily  must, 
and  if,  before  actual  distribution  is  made,  the  rate  of  tax¬ 
ation  is  changed,  a  legacy  would  be  taxed  at  the  changed 
rate,  which  would  appear  to  be  a  reductio  ad  absurdum.” 

In  State  ex  rel.  Tozer  v.  Probate  Court ,  102  Minn.  268, 
an  owner  of  much  property  organized  a  corporation  and, 
his  wife  joining,  conveyed  practically  all  to  the  corpora¬ 
tion.  It  issued  its  shares  to  him  and  he  gave  one-third 
to  her.  Then  they  transferred  the  stock  to  their  four 
children  who  leased  two- thirds  to  the  father  for  his  life 
and  one-third  to  the  mother  for  her  life.  The  father  died 
in  1905  after  the  taking  effect  of  an  inheritance  tax  law 
enacted  in  that  year.  The  court  held  that  the  leases 
vested  in  each  parent  a  life  estate  in  the  stock  and  re¬ 
served  to  the  children  estates  in  reversion  which  were 
beyond  the  control  of  the  life  tenants;  and  that  the  inter¬ 
ests  of  the  children  vested  when  the  leases  were  made, 
came  into  possession  upon  the  termination  of  the  life 
estates  and  that  the  inheritance  tax  could  not  be  collected 
thereon.  See  also  Commonwealth  v.'  Wellford,  114  Ya. 
372. 

We  conclude  that  the  succession  was  complete  when 
the  trust  deeds  of  Mr.  ahd'Mrs.  Coolidge  took  effect  and 
that  the  enforcement  of  the  statute  imposing  the  excise 
in  question  would  be  repugnant  to  the  contract  clause  of 
the  Constitution  and  the  due  process  clause  of  the  Four- 
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teenth  Amendment.  We  need  not  consider  whether  it 
would  also  conflict  with  the  equal  protection  clause. 

Reversed. 

Mr.  Justice  Roberts,  dissenting. 

The  Supreme  Judicial  Court  of  Massachusetts  has  con¬ 
strued  and  applied  the  statute  as  one  taxing  the  taking 
of  possession  of  property  by  a  remainderman  whose  in¬ 
terest,  acquired  before  the  death  of  the  donor,  vested  in 
possession  and  enjoyment,  and  free  of  a  contingent  gift 
over,  on  the  donor’s  death.  That  court  said: 

“  The  .  .  .  statute  ...  is  designed  to  include  within 
its  sweep  all  methods  of  succession  to  property  to  take 
effect  in  possession  or  enjoyment  after  the  death  of  the 
grantor  or  donor  .  .  .  Whenever  property  is  conveyed 
upon  such  limitation  that  it  will  vest  in  interest,  posses¬ 
sion  or  enjoyment  by  reason  of  the  death  of  the  grantor 
or  donor,  such  succession  falls  within  the  descriptive 
words  of  the  statute.  The  succession  to  any  of  these 
attributes  of  property  occurring  as  the  result  of  the  death 
of  the  grantor  or  donor  constitutes  the  taxable  com¬ 
modity.” 

And  also  said : 

“  The  tax  authorized  by  the  statutes  is  a  tax  upon 
'  succession/  which  includes  the  ‘  privileges  enjoyed  by 
the  beneficiary  of  succeeding  to  the  possession  and  enjoy¬ 
ment  of  property.’  .  .  . 

“  The  present  tax  is  not  laid  on  the  donor,  but  on  the 
beneficiary;  the  gift  taxed  is  not  one  long  since  completed, 
but  one  which  never  passed  to  the  beneficiaries  beyond 
recall  until  the  death  of  the  donor  ...  So  long  as  the 
privilege  of  succession  has  not  been  fully  exercised  it  may 
be  reached  by  the  tax.” 

We  are  bound  by  the  state  court’s  determination  as.  to 
the  meaning  of  the  statute,  Nickel  v.  Cole,  256  U.  S.  222; 
Saltonstall  v.  Saltonstall,  276  U.  S.  260;  and  its  applica- 
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tion,  Stebbins  v.  Riley,  268  U.  S.  137 ;  Cahen  v.  Brewster, 
203  U.  S.  543;  Sedtonstall  v.  Saltonstall,  supra. 

The  application  of  the  statute,  thus  defined,  is  held  by 
this  Court  to  be  a  denial  of  due  process,  and  an  impair¬ 
ment  of  the  obligation  of  a  contract,  on  the  sole  ground 
that  the  remainder  vested  before  the  adoption  of  the  tax¬ 
ing  statute,  although  the  enjoyment  in  possession  of  the 
property,  and  the  termination  of  the  possibility  of  the 
contingent  gift  over,  both  followed  its  enactment.1 

1  The  importance  of  the  question  is  shown  by  the  fact  that  forty- 
one  states  and  territories  have  statutes  containing  provisions  substan¬ 
tially  similar  to  those  of  the  Massachusetts  acts  involved  in  this 
appeal.  Alaska,  c.  60,  S.  L.  1919.  Arizona,  c.  26,  26A,  S.  L.  1922. 
Arkansas,  Act  106,  p.  526,  Laws  1929.  California,  c.  821,  Laws  1921, 
§  2;  c.  844,  Laws  1929,  §  2.  Colorado,  c.  144,  S.  L.  1921,  §  2;  c. 
114,  S.  L.  1927,  §  2.  Connecticut,  c.  190,  P.  A.  1923,  §  1;  c.  209, 
P.  A.  1929,  §  2  (d).  Delaware,  c.  6,  R.  C.  1915;  29  Del.  Laws,  c.  7, 
Laws  1917;  36  Del.  Laws,  c.  7,  Laws  1929.  Hawaii,  c.  96,  Rev.  Laws 
1915,  §  1323;  Act  223,  S.  L.  1917;  Act  195,  S.  L.  1923.  Idaho,  c. 
148,  Comp.  St.  1919,  §  3371;  c.  243,  S.  L.  1929.  Illinois,  Laws  1909, 
p.  311;  Smith-Hurd  (1929),  c.  120,  §  375,  p.  2436.  Indiana,  c.  65, 
Acts  1929,  p.  186.  Iowa,  c.  351,,  §  7307,  Code  1927.  Kansas,  c.  79, 
Art.  15,  R.  S.  1923.  Kentucky,  Art.  XIX,  §  4281a-l  (Carr.  Ky.  Stat. 
1930).  Maine,  c.  266,  Laws  1917;  c.  187,  Laws  1919.  Michigan, 
Act  No.  188,  Laws  1899;  Act  No.  380,  P.  A.  1925.  Minnesota,  §  2292, 
et  seq.,  1927  Minn.  Stat.  (Mason),  Vol.  1.  Mississippi,  c.  134,  G,  L. 
1924,  §  5  jf).  Missouri,  Art.  XXI,  §  558  et  seq.,  R.  S.  1919.  Mon¬ 
tana,  c.  57,  §  10377.1,  C.  C.  P.  (1927).  Nebraska,  Art.  22,  c.  7,7, 

§  2201,  Comp.  Stat.  1929.  New  Hampshire,  c.  73;  P.  L.  1925.  New 
Jersey,  c.  228,  Laws  1909;  c.  144,  Laws  1929.  New  York,  c.  61, 

§  249-b,  Cons.  L.  1930.  North  Carolina,  c.  101,  P.  L.  1925;  c.  80, 

P.  L.  1927.  North  Dakota,  c.  267,  Laws  1927.  Ohio,  §  5331,  Gen. 
Code.  Oklahoma,  c.  84,  Art.  XVIII,  §  9856,  Comp.  St.  1921.  Ore¬ 
gon,  c.  VI,  §  10-601,  Ann.  Code  1930.  Pennsylvania,  Act  May  6, 
1887,  P.  L.  79;  Act  June  20,  1919,  P.  L.  521.  Rhode  Island,  c.  1339, 
P.  L.  1916;  c.  2311,  P.  L.  1923;  c.  1355,  P.  L.  1929.  South  Carolina, 
Acts  1922,  p.  800;  Acts  1925,  p.  201.  South  Dakota,  c.  11,  §  6827, 
Comp.  L.  1929  Tennessee,  c.  46,  P.  A.  1919;  c.  64,  P.  A.  1925. 
Texas,  c.  5,  Art.  7117,  1928  Stat.  Utah,  §  3185  Comp.  L.  1917;  c. 
64,  Laws  1919.  Virginia,  §  44  Code  (App.)  1924;  c,  45,  Acts  1928,  p. 
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This  is  to  deny  to  the  Commonwealth  the  power  to  dis¬ 
tinguish,  in  laying  its  tax,  between  the  vesting  of  a  de¬ 
feasible  future  interest  whicR  carries  to  the  beneficiary 
no  assurance  of  future  possession  or  enjoyment,  and  the 
later  vesting  of  that  interest  by  death  in  possession  and 
enjoyment  of  the  tangible  property,  without  possibility 
of  being  divested.  It  is  to  assert  that  the  succession  is 
so  complete  upon  the  piere  ^creation  of  the  future  interest 
that  the  State  must  tax  the  future  estate  when  that  in¬ 
terest  comes  into  being,  or  thereafter  abstain  entirely 
from  taxing  it. 

This  position  seems  to  me.  untenable.  It  is  founded  on 
the  premise  that  the  only  privilege  enjoyed  by  the  holder 
of  a  future  interest  in  property  is  the  dry  legal  abstrac¬ 
tion  of  owning  that  particular  interest— that  if  it  vested 
years  ago,  to  tax  the  owner  later,  on  tne  occasion  of  his 
coming  into  actual  possession,  control  and  enjoyment  of 
the  property,  is  in  fact  to  tax  him  presently  for  the  exer¬ 
cise  of  a  privilege  long  since  enjoyed. 

In  weighing  the  argument  it  is  essential  that  the  nature 
of  the  challenged  tai^be  kept  clearly  in,  mind.  !  ' 

Excises  laid  in  respect  of  the  privilege  of  transmitting 
property  rights  at  death,  and  those  laid  on  the  correlative 
privilege  of  acquiring  the  same  rights,  are  common.  The 
phrases  “  transfer,”  “  estate  ”  and  “  succession  ”  taxes,  and 
“death  duties,”  are  somewhat  indiscriminately  used  to 
designate  the  two  wholly  different  forms  of  tax.  It  will 
tend  to  clarity  to  employ  the  more  usual  phraseology  and 
refer  hereafter  to  the  excise  on  the  privilege  of  trans¬ 
mission  as  a  transfer  tax,  and  that  on  the  privilege  of 
reception  as  a  succession  tax.* 2 

35;  Tax  Code,  c.  9,  §  98.  Washington,  §  7051,  Pierce  1929  Code. 
West  Virginia,  c.  33  Barnes  Code  1923;  c.  57,  Acts  1929.  Wisconsin, 
c.  72,  Stat.  1923;  c.  237,  Stat.  1925.  Wyoming,  c.  78,  S.  L.  1925. 

2  Both  transfer  and  succession  taxes  have  been  imposed  by  the 
United  States,  the  former  by  the  existing  estate  tax  law,  the  latter 
by  the  Act  of  1864  (c.  173,  §§  124,  127;  13  Stat.  285,  287)  and 
the  Act  of  1898  (c.  448,  §  29;  30  Stat.  464). 
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Since  no  one  has  the  natural  right  either  to  own  prop¬ 
erty  or  to  transfer  it  to  others  at  his  death,  but  derives 
the  power  so  to  do  solely  from  the  State,  the  sovereign 
may  tax  the  owner  for  the  privilege  of  transmission  con¬ 
ferred  by  law.  United  States  v.  Perkins,  163  U.  S.  625, 
628.  The  right  ■  to  receive  and  enjoy  that  which  was 
formerly  owned  by  another  is  similarly  derived,  and  upon 
like  principles  the  sovereign  may  tax  the  taker  for  the 
privilege  accorded.  Mager  v.  Grima,  8  How.  490,  494; 
Plummer  v.  Oder,  178  U.  S.  115,  130-132.  So  distinct 
are  these  privileges  that  either  or  both  may  be  taxed  as 
respects  the  same  property.  Stehbins  v.  Riley,  supra; 
Saltonstall  v.  Saltonstall ,  supra. 

The  one  is  collected  on  the  transfer  of  his  estate  by 
a  decedent;  it  taxes  not  that  to  which  some  person  suc¬ 
ceeds  upon  a  death,  but  that  which  ceased  by  reason  of 
death.  Nichols  v.  Coolidge,  274  U.  S.  531,  537;  Edwards 
v.  Slocum,  264  U.  S.  61,  62.  The  other  is  laid  on  the 
right  to  become  beneficially  entitled  to  property  on  the 
death  of  its  former  owner.  Keeney  v.  New  York,  222 
U.  S.  525,  533;  Nichols  v.  Coolidge ,  274  U.  S.  at  p.  541. 

The  latter  type  of  excise  has  existed  in  Massachusetts 
for  years,  and  the  courts  of  that  Commonwealth  have 
consistently  construed  the  statutes  as  they  did  in  this 
case.8 

Though  the  settlors’  children  took  a  vested  interest  by 
the  delivery  of  the  deed  of  trust  in  1907,  it  was  subject 
to  be  divested,  as  to  any  child,  by  his  death  prior  to  that 
of  the  survivor  of  the  settlors.  Until  the  parents  died 
it  could  not  be  known  whether  a  child  ever  would  possess 
or  enjoy  the  trust  property.  ,  Until  then  he  had  none 
of  the  rights  of  an  owner  in  fee.  He  could  not  obtain 

3  St.  1891,  c.  425.  St.  1907,  c.  563.  Minot  v.  Winthrop,  162  Mass. 
113.  Callahan  v.  Woodbridge,  171  Mass.  595.  Crocker  v.  Shaw,  174 
Mass.  266.  Attorney  General  v.  Stone,  209  Mass,  186,  Magee  v. 
Commissioner  of  Corporations,  256  Mass.  512, 

22110°— 31 - 39 
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possession;  that  was  in  the  trustees.  He  could  neither 
spend  the  income  nor  direct  its  expenditure;  the  provi¬ 
sions  of  the  deed  of  trust  governed  these  matters. 

In  1917  the  parents  conveyed  their  life  estates  to  the 
children.  The  latter,  conceiving  that  this  entitled  them, 
as  sole  owners,  to  the  possession  and  enjoyment  of  the 
property,  demanded  of  the  trustees  delivery  of  the  corpus. 
This  was  refused.  The  settlors  then  filed  a  bill  to  reform 
the  trust  instrument  so  that  it  should  provide  that  by  sur¬ 
render  of  the  parents’  life  interests  to  the  children  the 
trust  should  terminate.  They  alleged  that  it  was  the  true 
intent  of  the  parties  that  the  contingent  remainders  in 
the  next  of  kin  of  the  children  should  not  vest  if  the  inter¬ 
est  of  the  settlors  was  released  previous  to  the  death  of 
the  survivor,  and  that  appropriate  language  to  express 
this  intent  had  by  mistake  been  omitted  from  the  deed. 
The  court  held  that  no  case  had  been  made  for  the  ref¬ 
ormation  of  the  deed,  and  refused  relief.  The  trust 
property  remained  in  the  control  and  under  the  admin¬ 
istration  of  the  trustees.  Coolidge  v.  Loving,  235  Mass. 
.220. 

The  appellants,  nevertheless,  assert  that  while  the  chil¬ 
dren  may  have  required  the  State’s  aid  at  the  time  of  the 
delivery  of  the  deed  of  trust,  they  never  again  had  oc¬ 
casion  to  rely  on  the  State’s  assistance ;  that  the  transfer 
to  and  into  the  beneficiaries  was  then  complete ;  that  they 
needed  to  do  nothing  more  to  become  possessed  of  and 
enjoy  their  property;  that  merely  to  sit  still  and  await 
the  deaths  of  their  parents  did  not  constitute  the  doing 
of  anything;  that  the  vesting  of  their  remainder  interests 
in  1907  covers  and  includes  its  consequence,  namely,  their 
acquirement  of  tangible  property  and  the  enjoyment 
thereof  at  their  parents’  death.  In  short,  appellants  in¬ 
sist  that  the  beneficiaries  (fid  not  have  to  look  to  the  laws 
of  Massachusetts  for  the  right  of  possession  or  enjoy¬ 
ment;  and  that  consequently  an  alleged  taxing  of  the 
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succession  on  the  occasion  of  their  acquiring  such  posses¬ 
sion  and  enjoyment  is  but  a  thinly  veiled  attempt  retro¬ 
actively  to  tax  the  acquisition  of  an  interest  which  vested 
in  1907. 

But  it  is  obvious  that  the  children  did  rely  on  the  law 
of  Massachusetts  for  their  right  to  receive  the  trust  prop¬ 
erty  from  the  trustees;  and  it  might  well  have  been  they 
would  have  had  to  resort  to  her  courts  to  obtain  posses¬ 
sion.  All  the  law  applicable  to  the  administration  of 
trusts,  regulating  the  acts  of  trustees,  giving  remedies 
for  trustees*  defaults,  providing  for  their  compensation, 
and  requiring  the  full  execution  of  their  fiduciary  duties, 
was  available  to  appellants.  Without  it  their  future  in¬ 
terest,  by  way  of  remainder,  might  have  been  the  merest 
shadow. 

In  spite  of  this,  it  is  said  that  the  succession  is  one  and 
entire;  that  it  must  be  taxed  at  its  inception  or  not  at 
all;  that  it  is  wholly  out  of  the  ordinary  to  tax  it  on  the 
occasion  of  its  fruition  in  possession;  and  that  this  Court 
has  held  the  attempt  so  to  do  violative  of  the  Constitu¬ 
tion.  The  converse  of  these  propositions  is  true.  This 
Court  has  repeatedly  approved  the  selection  of  the  event 
of  possession  and  enjoyment  as  the  proper  occasion  for 
the  imposition  of  an  excise;  and  every  applicable  deci¬ 
sion  of  the  Court  sustains  the  validity  of  the  tax  and 
supports  the  judgment  of  the  Supreme  Judicial  Court 
of  Massachusetts. 

First.  In  laying  succession  taxes  the  United  States 
has  chosen  as  the  occasion  therefor  not  the  acquirement 
of  a  mere  technical  legal  interest  in  property,  but  the 
coming  into  actual  possession  and  enjoyment;  and  this 
fact  has  been  recognized  by  this  Court. 

By  the  act  of  June  30,  1864,  §  124,  a  tax  was  imposed 
on  legacies  and  distributive  shares  arising  from  personal 
property  “ .  .  .  passing,  after  the  passage  of  this  act, 
from  any  person  possessed  of  such  property,  either  by 
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will  or  by  the  intestate  laws  ...  or  any  personal  prop¬ 
erty  or  interest  therein,  transferred  by  deed,  grant,  bar¬ 
gain,  sale  or  gift,  made  or  intended  to  take  effect  in  pos¬ 
session  or  enjoyment  after  the  death  of  the  grantor  or 
bargainor  ...” 

Section  127  provided  that  “every  past  or  future  dis¬ 
position  of  real  estate  by  will,  deed,  or  laws  of  descent, 
by  reason  whereof  any  person  shall  become  beneficially 
entitled,  in  possession  or  expectancy,  to  any  real  estate, 
or  the  income  thereof,  upon  the  death  of  any  person  dying 
after  the  passage  of  this  act,”  should  constitute  the  person 
so  taking  a  successor  and  make  him  liable  to  a  tax. 

In  Clapp  v.  Mason,  94  U.  S.  589,  a  testator,  who  died 
in  1867,  devised  real  estate  to  his  widow  for  life,  with 
remainder  to  her  children.  She  died  in  1872,  and  the 
children’s  interests  then  took  effect  in  enjoyment.  The 
tax  was  assessed  in  1873.  It  was  paid  under  protest  be¬ 
cause  the  act  of  June  30,  1864,  had  been  repealed  by  act 
of  July  14;  1870,  on  all  legacies  and  successions  after 
August  1,  1870.  In  an  action  against  the  collector  to 
recover  the  amount  paid,  he  defended  on  the  ground 
that  the  tax  accrued  on  creation  of  the  remainder  in 
1867.  The  devisees  in  remainder  contended  that  it  did 
not  accrue  until  they  came  into  possession,  which  was 
subsequent  to  the  repeal  of  the  taxing  act.  This  Court 
held  that  the  occasion  of  the  tax  was  not  the  vesting  of 
the  remainder,  but  the  coming  into  possession  by  the  suc¬ 
cessor.  The  corollary  seems  clear  enough  that  if  a  re¬ 
mainderman  had  died  during  the  life  estate  the  statute 
would  not  have  justified  a  tax  upon  him  measured  by  the 
clear  value  of  the  property  in  which  he  owned  only  a 
future  interest. 

The  case  was  followed  in  Mason  v.  Sargent,  104  U.  S. 
689,  which  involved  a  trust  of  personal  property  created 
by  the  same  will.  Testator’s  daughter  was  entitled  to 
the  income  of  the  trust  for  life,  and  on  her  death  the 
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principal  was  to  be  paid  to  her  children.  It  was  held 
that  no  tax  was  due  until  the  termination  of  the  life 
trust,  for  until  then  the  children  had  neither  possession 
nor  enjoyment.4 

By  act  of  June  13,  1898,  c.  448,  §  29  (30  Stat.  448,  464) 
an  excise  was  imposed  relating  first  to  legacies  or  dis¬ 
tributive  shares  passing  by  death  and  arising  from  per¬ 
sonal  property,  and  secondly  to  any  personal  property  or 
interest  therein  transferred  by  deed,  grant,  bargain,  sale 
or  gift  to  take  effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor  or  bargainor,  ip  favor  of  any  person 
or  persons,  in  trust  or  otherwise.  In  Vanderbilt  v.  Eid- 
man,  196  U.VS.  480,  492,  this  Court  said: 

“As  to  this  second  class,  the  statute  specifically  makes 
the  liability  for  taxation  depend,  not  upon  the  mere  vest¬ 
ing  in  a  technical  sense  of  title  to  the  gift,  but  upon  the 
actual  possession  or  enjoyment  thereof.  •  By  any ‘fair  con¬ 
struction  the  limitation  as  to  possession  or  enjoyment  ex¬ 
pressed  as  to  one  class  must  be  applied  to  the  other,  unless 
it  be  found  that  the  statute,  whilst  treating  the  two  as 
one  and  the  same  for  the  purpose  of  the  imposition  of 
the  death  duty,  has  yet  subjected  them  to  different  rules.” 

After  analyzing  the  words  of  the  statute  in  order  to 
arrive  at  its  intent,  the  Court  said  [p.  495]  : 

“  In  view  of  the  express  provisions  of  the  statute  as  to 
possession  or  enjoyment  and  beneficial  interest  and  clear 
value,  and  of  the  absence  of  any  express  language  ex¬ 
hibiting  an  intention  to  tax  a  mere  technically  vested  in¬ 
terest  in  a  case  where  the  right  to  possession  or  enjoy¬ 
ment  was  subordinated  to  an  uncertain  contingency,  it 
would,  we  think,  be  doing  violence  to  the  statute  to  con¬ 
strue  it  as  taxing  such  an  interest  before  the  period  when 
possession  or  enjoyment  had  attached.” 

4  See,  also,  United  States  v.  Hazard,  8  Fed.  380;  United  States .  v. 
Rankin ,  8  Fed.  872. 
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While  there  was  no  question  of  retroactivity  in  that 
case,  for  the  reason  that  the  statute  antedated  the  crea¬ 
tion  of  the  trust,  there  was  an  attempt  to  tax  vested 
interests  subject  to  be  divested  prior  to  the  time  when  it 
could  be  ascertained  whether  they  would  ever  take  effect 
in  actual  possession  or  enjoyment,  and  this  the  Court 
held)  could  not  be  done  in  view  of  the  language  of  the 
statute.6 

In  Hertz  v.  Woodman,  218  U.  S.  205,  Vanderbilt  v. 
Eidman  was  followed.  There  a  repealing  act  had  been 
passed  between  the  time  of  a  decedent’s  death  and  the 
time  for  payment  of  a  legacy  under  his  will  in  accordance 
with  the  rules  of  administration.  The  Court  held  that 
as  the  legatee  had  become  fully  entitled  to  possession 
prior  to  the  passage  of  the  repealer  he  was  liable  for  the 
tax.  The  dissenting  justices,  while  not  differing  from 
the  majority  in  the  view  that  the  tax  was  laid  upon  the 
coming  into  beneficial  enjoyment  and  possession,  were 
of  opinion  that  until  actual  payment  of  the  legacy  the 
tax  was  not  due,  and  therefore  the  repealing  act  had 
abolished  it  prior  to  the  time  fixed  for  its  incidence  upon 
the  succession. 

The  foregoing  cases  are  cited,  not  because  they  involve 
any  constitutional  questions,  but  because  they  answer  in 
no  uncertain  terms  the  appellants’  insistent  argument 
that  here  the  succession  consists  of  but  a  single  item, — the 
creation  of  a  future  interest, — and  that  upon  the  coming 
into  being  of  that  interest  the  succession  is  so  cpmplete 
as  to  prohibit  the  sovereign’s  imposing  its  excise  as  of 
the  occasion  of  enjoyment  and  possession  by  the  successor. 
They  constitute  a  complete  demonstration  of  the  fallacy 
of  the  argument  that  a  privilege  tax  which  ignores  the 
creation  of  the  mere  technical  future  interest  and  reaches 

8  See,  also,  Browv^v.  Kinney,  137  Fed.  1018;  Ward  v.  Sage,  185  Fed. 
7;  Rosenjeld  v.  Scotty  245  Fed.  646. 
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the  possession  and  enjoyment  of  property  pursuant  to 
such  interest  is  unheard  of  or  in  any  wise  out  of  the 
ordinary. 

Second.  The  sanction  of  this  Court  has  been  given  to 
the  collection  of  a  like  excise  by  the  United  States,  under 
a  statute  similar  to  that  here  in  question,  and  in  circum¬ 
stances  like  those  in  the  case  at  bar. 

A  testator  who  died  in  1846  devised  real  estate  to  his 
daughter  for  life,  with  remainder  in  fee  to  her  son  should 
he  survive  her.  The  daughter  died  in  1865.  The  collec¬ 
tor’s  demand  that  the  remainderman  make  return  of  his 
remainder  for  taxation  under  the  act  of  1864,  above  cited, 
was  refused..  The  tax  was  assessed  with  penalty;  pay¬ 
ment  was  made  under  protest;  and  suit  brought  to  re¬ 
cover  the  amount  paid.  Judgment  for  the  collector  was 
affirmed  as  to  the  tax,  but,  on  grounds  here  immaterial, 
was  reversed  as  to  the  penalty.  Wright  v.  Blake'slee  101 
U.  S.  174.6 

The  remainder  was  contingent,  but  it  was  urged  that 
it  was  a  form  of  future  estate  known  to  the  law,  which 
had  vested  in  the  son  in  1846  and  must  be  taxed,  if  at  all, 
as  of  that  date.  But  this  Court  was  clear  that  the  tax  was 
laid  on  the  event  which  occurred  in  1865,  quoting  the 
words  of  the  act  to  show  that  there  was  a  “  past  ”  “  dis¬ 
position  of  real  estate  by  will  ”  “  by  reason  whereof  ”  the 
life  tenant’s  children  became  “  beneficially  entitled,  in 
possession  ”  to  the  property  devised  “  upon  the  death  of 
[a]  person  dying  after  the  passage  of  this  act.”  The  brief 
for  appellant  shows  he  argued  that  the  phrase  “  past  dis¬ 
position  ”  must  be  construed  only  to  cover  the  case  of  a 
deed  or  will  executed  prior  to  the  passage  of  the  law,  but 
legally  operative  thereafter,  in  order  to  avoid  a  retro¬ 
active  effect  of  the  statute  and  interference  with  vested 


6  A  similar  result  had  been  reached  in  like  circumstances  in  Blake  v. 
McCartney,  4  Clifford  101,  where  apparently  no  attack  was  made  on 
the  constitutionality  of  the  tax. 
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rights.  He  also  insisted  that  the  construction  placed  upon 
the  act  by  the  collector  brought  about  an  arbitrary  result. 
So  little  did  this  Court  regard  the  argument  that  it  does 
not  even  notice  it  in  its  opinion.  The  Fifth  Amendment 
obviously  applied  in  that  case,  if  the  Fourteenth  applies 
in  the  present. 

Third .  In  cases  involving  the  application  of  state  laws 
imposing  succession  taxes,  in  circumstances  such  as  are 
here  found,  this  Court  has  overruled  the  contentions  here 
made,  and  sustained  the  tax.  The  facts  involved  in  some 
of  these  cases  were  more  favorable  to  the  appellants’  con¬ 
tentions,  than  those  in  the  case  at  bar. 

In  Cahen  v.  Brewster,  203  U.  S.  543,  the  decedent,  a 
resident  of  Louisiana,  died  May  26,  1904;  his  will  was 
probated  May  30;  a  final  accounting  was  made  and 
tableau  of  distribution  submitted  to  the  Probate  Court 
on  August  3.  These  were  approved  and  distribution 
ordered  by  a  judgment  of  August  16.  On  October  16, 
the  universal  legatees  petitioned  the  Probate  Court  for 
the  delivery  of  the  residuary  estate  to  them.  The  execu¬ 
tors  answered  that  a  tax  was  due  on  the  legacies  which 
they  were  bound  to  withhold.  On  June  28,  1904,  a 
statute  had  been  passed  which  imposed  a  tax  applicable 
to  all  successions  not  finally  closed  at  the  date  of  its 
passage  and  all  that  should  thereafter  be  opened.  There 
were  no  forced  heirs,  and  under  the  statutes  of  Louisiana 
the  universal  legatees  were  vested  by  law  at  the  moment 
of  death  with  full  title  to  the  property  without  taking  any 
step  whatever  to- put  themselves  into  possession,  without 
demanding  delivery,  or  signifying  their  assent  to  accept 
the  property  bequeathed.  The  statutes  are  quoted  in 
the  margin,  203  U.  S.  549. 

The  petitioners  argued  that  the  taxing  act  as  applied 
to  them  was  violative  of  the  Fourteenth  Amendment  be¬ 
cause  retroactive  and  arbitrary.  The  Supreme  Court  of 
Louisiana  sustained  the  tax.  This  Court  affirmed,  hold- 
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ing  that  the  State  was  at  liberty  to  decide  at  what  point 
it  would  impose  the  tax,  provided  such  imposition  was 
prior  to  the  legatees’  actual  possession  of  the  property.7 

Appellants’  attempt  to  distinguish  this  case  is  uncon¬ 
vincing.  They  say  that  it  merely  decided  that  the  State 
had  the  power  to  lay  the  tax  so  long  as  the  property  was 
under  the  control  of  its  courts  for  administration.  They 
overlook  the  fact  that  in  the  instant  case  the  possession 
of  the  trustees  of  the  Coolidge  trust  did  not  cease  until 
the  death  of  the  survivor  of  the  settlors.  During  all  that 
time  the  trust  property  was  under  the  control  of  the 
Massachusetts  courts.  Not  until  those  trustees  had 
settled  their  trust  and  made  distribution  in  accordance 
with  the  law  of  Massachusetts  could  the  remaindermen 
come  into  possession  and  enjoyment  of  the  property.  And 
obviously  the  operation  of  the  law  of  Massachusetts  as 
to  credits  for  expenses  and  commissions,  and  as  to  the 
duties  of  the  trustees,  and  as  to  delivery  of  the  trust  prop¬ 
erty,  might  all  be  invoked  before  the  beneficiaries  could 
get  actual  possession  and  enjoyment.  It  is  certainly  an 
immaterial  difference  that  in  the  one  case  the  fiduciaries 
were  called  executors  and  in  the  other  trustees.  Both  were 
subject  to  the  law  of  the  State,  which  defined  and  pro¬ 
tected  the  rights  of  beneficiaries  in  both  cases.  The  Cool¬ 
idge  children  could  not  obtain  possession  or  control  of  the 
corpus  despite  their  parents’  release  of  all  interest  in  it. 
The  trustees  still  had  duties  to  perform.  Coolidge  v. 
Loring,  supra.  Cahen  v.  Brewster  presents  a  more  ex¬ 
treme  case  than  this,  because  it  involved  no  such,  con¬ 
tingency  of  divestment  as  is  here  involved;  the  executors 

7  Carpenter  v.  Pennsylvania,  17  How.  456  dealt  with  a  similar'  situ¬ 
ation  and  the  tax  was  sustained.  It  was  decided  prior  to  the  adoption 
of  the  Fourteenth  Amendment;  but  in  On  v.  Gilman,  183  U.  S.  278, 
286,  it  was  said  that  the  grounds  on  which  it  went  were  pertinent 
under  the  amendment. 
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there  having  completed  their  administration,  the  act  of 
physical  delivery  only  remained  to  be  performed  by  them. 

In  Chanler  v.  Kelsey,  205  U.  S.  466,  one  Astor,  in  1844, 
1848,  1849  and  1865,  made  deeds  to  trustees,  which  pro¬ 
vided  that  the  income  should  go  to  his  daughter  Laura 
for  life,  with  remainder  to  her  issue  in  fee,  or  in  default 
thereof,  to  her  heirs  in  fee,  with  power  of  appointment 
amongst  her  issue  in  such  amounts  and  proportions  as 
she  should, — by  instrument  in  its  nature  testamentary, 
to  be  acknowledged  by  her  as  a  deed  in  the  presence  of 
two  witnesses,  or  published  by  her  as  a  will, — appoint. 
She  died  in  1902  and  by  will  exercised  the  power.  An 
act  of  1897  imposed  a  succession  tax,  and  under  its  pro¬ 
visions  the  authorities  sought  to  collect,  from  the  ap¬ 
pointees  under  the  daughter’s  will.  The  argument  made 
on  behalf  of  the  beneficiaries  was  that  the  gift  was  com¬ 
pleted  when  Astor  made  his  deeds.  It  will  be  noted  that 
the  remainders  were  in  that  case  vested,  subject  to  be 
divested  by  the  daughter’s  exercise  of  the  power.  The 
argument  was  strongly  pressed  that  in  the  case  of  a  power 
of  appointment  title  passes  under  the  creating  instru¬ 
ment,  and  does  not  pass  from  the  donee  by  virtue  of  his 
act  of  appointment.  That  this  is  sound  law  is  undis¬ 
puted.  On  this  doctrine  the  beneficiaries  founded  their 
argument,  that  to  tax  the  succession  upon  the  occasion 
of  their  coming  into  possession  and  enjoyment  was  to  tax 
something  which  had  in  fact  occurred  years  before  at 
the  date  of  the  delivery  of  the  deeds  by  Astor.  This  is 
the  same  argument  appellants  now  urge  upon  facts 
which  present  no  significant  legal  difference  from  those 
in  the  Chanler  case.  The  Court  of  Appeals  of  New  York 

8  In  Stauffer’s  Succession,  119  La.  66,  it  was  held  that  where  ,  the 
executors  had  actually  delivered  the  property  to  the  legatee  prior  to 
-the  passage  of  the  act  the  tax  could  not  be  collected,  because  the 
seisin  in  right  had  merged  into  a  seisin  in  fact,  and  that  to  apply  the 
statute  would  be  to  give  it  a  retroactive  effect;  and  reference  was 
made  to  the  Cahen  case. 
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held  the  tax  not  offensive  to  any  constitutional  principle. 
This  Court  affirmed.  In  so  doing,  it  disregarded  the 
technical  situation  and  looked  to  the  substance  of  the 
matter.9  At  p.  473  it  used  the  following  language: 

“  However  technically  correct  it  may  be  to  say  that 
the  estate  came  from  the  donor  and  not  from  the  donee 
of  the  power,  it  is  self-evident  that  it  was  only  upon  the 
exercise  of  the  power  that  the  estate  in  the  plaintiffs  in 
error  became  complete.  Without  the  exercise  of  the 
power  of  appointment  the  estates  in  remainder  would 
have  gone  to  all  in  the  class  named  in  the  deeds  of  Wil¬ 
liam  B.  Astor.  By  the  exercise  of  this  power  some  were 
divested  of  their  estates  and  the  same  were  vested  in 
others.  It  may  be  that  the  donee  had  no  interest  in 
the  estate  as  owner,  but  it  took  her  act  of  appointment 
to  finally  transfer  the  estate  to  some  of  the  class  and  take 
it  from  others.”  10 


9  See  also,  to  the  same  effect,  Orr  v.  Gilman,  supra. 

10  Taxes  have  been  sustained  where  a  statute  passed  after  the 
creation  of  a  future  interest  imposed  a  tax  on  the  occasion  of  the 
acquisition  of  possession  and  enjoyment  due  to  the  failure  to  exercise 
a  power  of  appointment,  the  exercise  of  which  would  have  divested 
such  future  interest.  Saltonstall  v.  Saltonstall,  276  U.  S.  260,  infra; 
Minot  v.  Treasurer,  207  Mass.  688;  Manning  v.  Board,  46  R.  I.  400; 
Montague  v.  State,  163  Wis.  58;  State  v.  Brooks,  (Minn.),  232  N.  W. 
Rep.  331.  Such  cases  are  authority  against  appellants’  contention.. 
The  “  estate  ”  or  “  interest  ”  of  the  beneficiary  is  just  as  truly  vested 
in  such  a  case  as  here;  it  is  equally  true  that  he  has  to  do  nothing  but 
wait  to  come  into  possession  and  enjoyment.  In  both  instances  some 
future  event,  either  a  voluntary  act  of  the  donor  or  the  holder  of  the 
power,  or  an  event  certain  to  happen  but  uncertain  as  to  the  time  of 
its  happening,  may  deprive  him  of  the  possibility  of  possession  and 
enjoyment.  See  contra,  Re  Lansing,  182  N.  Y.  238;  Re  Chapman, 
117  N.  Y.  S.  679.  The  courts  of  New  York  thus  hold  that  possession 
and  enjoyment  due  to  the  exercise  of  a  power  of  appointment  is 
taxable  though  the  legal  estate  springs  from  the  original  instrument 
which  antedated  the  taxing  statute,  while  that  due  to  non-exercise  of 
the  power  is  not. 
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In  Moffitt  v.  Kelly,  218  U.  S.  400,  the  facts  were  these: 

Moffitt  married  in  California  in  1863  and  resided  there 
with  his  wife  until  his  death  in  1906.  By  his  will  he  gave 
his  estate  to  his  wife  and  children  as  if  he  had  died  in¬ 
testate.  The  probate  court  held  that  his  widow’s  interest 
in  the  marital  community  was  within  the  provisions  of  a 
law  passed  in  1905  taxing  all  devolutions  of  property  by 
will  or  intestacy.  The  question  was,  therefore,  whether 
a  surviving  wife  was  liable  for  a  tax,  which,  as  applied, 
could  only  be  incident  to  her  coming  into  untrammeled 
possession  and  enjoyment  of  what  she  had  technically 
owned  prior  to  the  passage  of  the  taxing  statute.  The 
Supreme  Court  of  California  held  the  tax  valid  against 
her  insistence  that  this  was  a  violation  of  the  contract 
clause,  the  due  process  clause,  and  the  equal  protection 
clause  of  the  Federal  Constitution.  This  Court  sustained 
the  judgment,  and. said  [p.  403] : 

“  But  in  every  conceivable  aspect  this  proposition  must 
rest  upon  one  or  both  of  two  theories,  either  that  the  na¬ 
ture  and  character  of  the  right  or  interest  was  such  that 
the  State  could  not  tax  it  wdthout  violating  the  Constitu¬ 
tion  of  the  United  States,  or  that  if  it  could  be  generically 
taxed  without  violating  that  instrument,  for  some  par¬ 
ticular  reason  the  otherwise  valid  state  power  of  taxation 
could  not  be  exerted  without  violating  the  Constitution  of 
the  United  States.  The  first  conception  is  at  once  dis¬ 
posed  of  by  saying  that  it  is  elementary  that  the  Consti¬ 
tution  of  the  United  States  does  not,  generally  speaking, 
control  the  power  of  the  States  to  select  and  classify  sub¬ 
jects  of  taxation,  and  hence,  even  although  the  wife’s  right 
in  the  community  property  was  a  vested  right  which  could 
not  be  impaired  by  subsequent  legislation,  it  was,  neverthe¬ 
less,  within  the  power  of  the  State,  without  violating  the 
Constitution  of  the  United  States,  in  selecting  objects 
of  taxation,  to  select  the  vesting  in  complete  posses¬ 
sion  and  enjoyment  by  wives  of  their  shares  in  community 
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property  consequent  upon  the  death  of  their  husbands, 
and  the  resulting  cessation  of  their  power  to  control  the 
same  and  enjoy  the  fruits  thereof.  And  this  also  disposes 
of  the  second  conception,  since  if  the  State  had  the  power 
so  far  as  the  Constitution  of  the  United  States  was  con¬ 
cerned,  to  select  the  vesting  of  such  right  to  possession 
and  enjoyment  as  a  subject  of  taxation,  clearly  the  mere 
fact  that  the  wife  had  a  preexisting  right  to  the  property 
created  no  exemption  from  taxation  if  the  selection  for 
taxation  would  be  otherwise  legal.  It  follows,  therefore, 
that  the  mere  statement  of  the  contention  demonstrates 
the  mistaken  conception  upon  which,  in  the  nature  of 
things,  it  rests. 

“  It  is  said,  however,  that  the  reasoning  just  stated, 
while  it  may  be  abstractly  sound,  is  here  inapplicable, 
because  the  thing  complained  of  in  this  case  is  that  the 
State  of  California  has  imposed  an  inheritance  tax  upon 
the  share  of  the  wife  in  the  community  and  thereby  taxed 
her  as  an  heir  of  her  husband,  when  if  the  laws  existing 
at  the  time  of  the  celebration  of  the  marriage  be  properly 
construed  and  be  held  to  be  contractual  she  took  her 
share  of  the  property  on  her  husband’s  death,  not  as  an 
heir  to  property  of  which  he  was  the  owner,  but  by  virtue 
of  a  right  of  ownership  vested  in  her  prior  to  the  death 
of  the  husband,  although  the  right  to  possess  and1  enjoy 
such  property  was  deferred  and  arose  only  on  his  death. 
But  for  the  purpose  of  enforcing  the  Constitution  of  the 
United  States  we  are  not  concerned  with  the  mere  desig¬ 
nation  affixed  to  the  tax  which  the  court  below  upheld, 
or  whether  the  thing  or  subject  taxed  may  or  may  not 
have  been  mistakenly  brought  within  the  state  taxing 
law.  We  say  so  because  in  determining  whether  the 
imposition  of  the  tax  complained  of  violated  the  Con¬ 
stitution  of  the  United  States,  we  are  solely  confined  to 
considering  whether  the  State  had  the  lawful  power,  with¬ 
out  violating  the  Constitution  of  the  United  States,  to 
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levy  a  tax  upon  the  subject  or  thing  taxed.  This  being 
true,  as  it  clearly  results  from  what  we  have  said  that 
the  vesting  of  the  wife’s  right  of  possession  and  enjoy¬ 
ment  arising  upon  the  death  of  her  husband  was  subject 
to  be  taxed  by  the  State,  so  far  as  the  Constitution  of 
the  United  States  was  concerned,  it  follows  that  whether 
the  tax  imposed  was  designated  or  levied  as  an  inherit¬ 
ance  tax  or  any  other  is  a  matter  with  which  we  have 
no  concern.” 

Whatever  may  be  said  of  the  nature  of  the  wife’s  inter¬ 
est  in  community  property,  this  decision  assumes  the 
wife’s  vested  interest  in  her  half  thereof;  and  that  its  free 
and  unencumbered  enjoyment  only  was  postponed  to  the 
husband’s  death.  There  can  be  no  difference  in  legal 
effect  between  that  situation  and  one  presented  by  the 
division  of  the  total  interests  in  a  given  property  into  a 
life  tenancy  and  a  remainder. 

The  authority  of  the  cases  just  noted  has  not  hereto¬ 
fore  been  questioned  in  this  court,  and  for  years  they 
have  stood  unqualified  in  the  vindication  of  the  consti¬ 
tutional  validity  of  just  such  a  tax  as  is  now  under  attack. 

Fourth.  In  all  its  decisions  touching  death  duties, 
whether  on  successions  or  on  transfers,  this  Court  has 
enunciated  principles  which  sustain  the  validity  of  the 
tax. 

The  most  recent  expression  with  respect  to  a  succession 
tax  concerned  the  very  laws  of  Massachusetts  the  applica¬ 
tion  of  which  is  here  called  in  question. 

In  Saltonstall  v.  Saltonstdl,  276  U.  S.  260,  one  Brooks, 
on  various  dates  between  1905  and  1907,  executed  deeds 
to  trustees,  which  provided  that  the  income  should  be 
paid  to  the  settlor  for  life,  or,  if  he  elected,  should  be  ac¬ 
cumulated,  and  that  upon  his  and  his  wife’s  deaths  the 
income  should  be  paid  to  his  children  in  spendthrift  trust, 
with  gifts  over.  The  instruments  reserved  to  the  grantor 
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certain  powers  of  management  of  the  trust  and  also  pro¬ 
vided  that  their  terms  might  be  changed  by  him  with  the 
concurrence  of  one  trustee.  Brooks  died  in  1920,  having 
three  times  changed  the  trusts, — the  last  time  in  1919. 
At  the  time  the  deeds  were  executed  there  was  no  statute 
taxing  the  succession  to  children  of  a  decedent.  But  prior 
to  Brooks’  death  the  act  of  1907,  which  is  involved  in 
the  present  case,  had  been  passed,  and  had  been  amended 
by  an  act  of  1909  taxing  the  acquisition  of  possession  and 
enjoyment  of  property  by  virtue  of  the  exercise  of  a  power 
of  appointment  or  by  reason  of  the  failure  to  exercise  it. 
The  Supreme  Judicial  Court  of  Massachusetts  held  that 
the  power  of  revocation  reserved  to  Brooks  was  equiva¬ 
lent  to  the  creation  of  a  power  of  appointment  in  him, 
and  that  since  the  beneficiaries  could  not  be  certain  of 
taking  until  his  death,  the  gift  was  one  made  or  intended 
to  take  effect  in  possession  or  enjoyment  after  his  death; 
and  that  the  tax  was  on  the  succession,  which  includes 
the  “  privileges  enjoyed  by  the  beneficiary  of  succeeding 
to  the  possession  and  enjoyment  of  property.”  There  as 
here  it  was  claimed  that  the  beneficiaries  had  vested  inter¬ 
ests  subject  to  be  divested  by  a  future  event  (in  that  case, 
the  exercise  of  the  power),  which  never  happened,  and  they 
argued  that  the  tax  law  was  retroactive  in  its  operation 
if  applied  to  their  interests,  and  hence  violated  the  due 
process  clause,  the  equal  protection  clause,  and  probably 
Art.  I,  §  10  of  the  Constitution.  There  as  here  it  was 
insisted  that  the  remaindermen  needed  nothing  from  the 
Commonwealth  of  Massachusetts  subsequent  to  the  vest¬ 
ing  of  their  remainders. 

After  pointing  out  that  the  excise  was  not  on  the  privi* 
lege  of  transmission,  as  was  the  Federal  estate  tax  dealt 
with  in  Nichols  v.  Coolidge,  but  was  upon  the  privilege 
of  succession,  which  might  constitutionally  be  subjected 
to  a  tax  by  the  State,  whether  occasioned  by  death  or 
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effected  by  deed,  and  after  calling  attention  to  the  fact 
that  the  tax  was  imposed  not  on  the  donor,  but  on  the 
beneficiary,  this  Court  said  [p.  271] : 

“  .  .  .  the  gift  taxed  is  not  one  long  since  completed, 
but  one  which  never  passed  to  the  beneficiaries  beyond 
recall  until  the  death  of  the  donor;  and  the  value  of  the 
gift  at  that  operative  moment,  rather  than  at  some  later 
date,  is  the  basis  of  the  tax.” 

The  Court  further  stated  that, 

“So  long  as  the  privilege  of  succession  has  not  been 
fully  exercised  it  may  be  reached  by  the  tax.” 

Again  the  Court  said  [p.  2713 : 

“  ...  in  determining  whether  it  has  been  so  exer¬ 
cised  technical  distinctions  between  vested  remainders 
and  other  interests  are  of  little  avail,  for  the  shifting  of 
the  economic  benefits  and  burdens  of  property,  which  is 
the  subject  of  a  succession  tax,  may  even  in  the  case  of 
a  vested  remainder  be  restricted  of  susDended  by  other 
legal  devices.” 

One  of  such  other  “legal  devices”  is  a  provision  “divest¬ 
ing”  a  remainder  which  is  “vested.” 

As  the  above  quotation  shows,  the  essential  question 
in  all  such  cases  is  whether  the  succession  has  become 
complete  by  actual  possession  and  enjoyment,  prior  to 
the  passage  of  the  taxing  act. 

Notwithstanding  the  distinction  between  a  transfer  tax 
and  a  succession  tax,  the  decisions  under  the  Federal 
estate  tax  statutes  (transfer  tax  laws)  are  convincing 
on  the  matter  of  substantiality  as  against  technicality 
The  Court  has  uniformly  disregarded  the  technical  aspect 
of  a  transfer  and  looked  at  the  reality  and  substance  of 
the  transaction.  There  is,  in  this  aspect,  no  logical  dis¬ 
tinction  between  the  two  kinds  of  excise. 

In  Chase  National  Bank  v.  United  States,  278  U.  S. 
327,  where  the  beneficiaries’  interests  were ’  admittedly 
vested,  the  Court  reiterated  the  principle  stated  in  Salton- 
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stall  v.  Saltonstall,  that  the  test  of  constitutionality  is 
the  incidence  of  the  tax  on  the  shifting  of  economic  bene¬ 
fit,  and  not  on  the  passage  of  a  mere  technical  legal  title. 
Thus  it  said  [p.  338] : 

“  Termination  of  the  power  of  control  at  the  time  of 
death  inures  to  the  benefit  of  him  who  owns  the  property 
subject  to  the  power  and  thus  brings  about,  at  death,  the 
completion  of  that  shifting  of  the  economic  benefits  of 
property  which  is  the  real  subject  of  the  tax,  just  as 
effectively  as  would  its  exercise,  which  latter  may  be  sub¬ 
jected  to  a  privilege  tax,  Chanter  v.  Kelsey,  205  U.  S. 
466.” 

In  Tyler  v.  United  States,  281  U.  S.  497,  the  Court  con¬ 
sidered  the  estate  tax  provisions  of  the  Revenue  Acts  of 
1916  and  1921.  Both  acts  contained  a  provision  that 
upon  the  death  of  one  of  two  tenants  by  the  entireties 
there  should  be  included  in  the  amount  of  the  decedent’s 
estate,  for  the  purpose  of  measuring  the  tax,  the  value  of 
the  joint  estate  property,  “except  such  part  thereof  as 
may  be  shown  to  have  originally  belonged  to  ”  the  sur¬ 
viving  joint  tenant,  “  and  never  to  have  belonged  to  the 
decedent.”  Under  this  provision  the  United  States  as¬ 
sessed  su  tax  against  the  estates  of  Pennsylvania  and 
Maryland  decedents.  Collection  was  resisted  on  the 
ground  that,  by  the  common  law  of  those  States,  tenants 
by  the  entireties  are  seised  of  the  whole  and  of  every  part 
of  the  joint .  estate,  and  that  the  survivor  had  a  vested 
estate  long  prior  to  the  passage  of  the  acts. 

It  was  conceded  that  at  the  death  of  one,  nothing  de¬ 
scends  to  the  survivor;  the  latter  has,  in  the  eye  of  the 
law,  no  more  and  no  less  than  he  or  she  had  before — 
technically  speaking  there  is  no  succession. 

But  Congress  expressed  a  purpose  to  tax  the  passage 
of.  something  from  the  decedent  at  death;  just  as  here  the 
Massachusetts  legislature  showed  its  intent  to  tax  the 
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acquisition  of  something  which  accrued  to  the  benefici¬ 
aries  at  the  death  of  the  settlor.  In  the  instant  case  the 
so-called  vested  estate  of  the  beneficiaries  was  subject  to 
be  divested  by  their  death  prior  to  that  of  the  survivor 
of  the  grantors.  In  the  Tyler  case  the  estate  was  abso¬ 
lutely  vested;  not  only  so,  but  it  was  in  law  as  large  qua 
the  survivor  after  the  death  of  his  co-tenant  as  it  had 
been  when  both  were  alive;  it  could  not  be  divested  by 
the  act  of  either  party;  it  could  not  be  taken  in  execution 
of  a  judgment  against  either  party;  the  survivor  needed 
to  make  no  demand  upon  anyone  for  possession. 

The  taxpayers  argued  in  the  Tyler  case,  on  precisely  the 
same  ground  as  appellants  now  urge,  that  the  survivor’s 
interest  had  vested  long  prior  to  the  adoption  of  the 
Revenue  Acts;  that  no  transfer  of  title  or  interest  in 
property  occurred  on  the  death  of  one  of  the  tenants  by 
the  entireties,  and  consequently  the  tax  was  arbitrary  and 
in  violation  of  the  Fifth  Amendment,  because  the  subject 
or  event  on  which  the  tax  must  be  predicated  was  want¬ 
ing.  But  the  Court  had  no  difficulty  in  holding  that  what 
happened  at  the  death  of  one  of  the  tenants  was  a  trans¬ 
fer  from  the  decedent  of  something  which  was  the  legiti¬ 
mate  subject  of  an  excise.  The  Court  said  (p.  503) : 

“The  question  here,  then,  is,  not  whether  there  has 
been,  in  the  strict  sense  of  that  word,  a  ‘transfer’  of  the 
property  by  the  death  of  the  decedent,  or  a  receipt  of  it 
by  right  of  succession,  but  whether  the  death  has  brought 
into  being  or  ripened  for  the  survivor,  property  rights  of 
such  character  as  to  make  appropriate  the  imposition 
of  a  tax  upon  that  result  (which  Congress  may  call  a 
transfer  tax,  a  death  duty  or  anything  else  it  sees  fit), 
to  be  measured,  in  whole  or  in  part,  by  the  value  of 
such  rights.” 

Language  more  closely  descriptive  of  the  situation  pre¬ 
sented  in  the  present  case  could  not  be  employed.  Again 
the  Court  said  (pp.  503-504) : 
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“According  to  the  amiable  fiction  of  the  common  law, 
adhered  to  in  Pennsylvania  and  Maryland,  husband  and 
wife  are  but  one  person,  and  the  point  made  is,  that  by 
the  death  of  one  party  to  this  unit  no  interest  in  prop¬ 
erty  held  by  them  as  tenants  by  the  entirety  passes  to 
the  other.  This  view,  when  applied  to  a  taxing  act, 
seems  quite  unsubstantial.  The  power  of  taxation  is  a 
fundamental  and  imperious  necessity  of  all  government, 
not  to  be  restricted  by  mere  legal  fictions.  Whether  that 
power  has  been  properly  exercised  in  the  present  instance 
must  be  determined  by  the  actual  results  brought  about 
by  the  death,  rather  than  by  a  consideration  of  the  arti¬ 
ficial  rules  which  delimit  the  title,  rights  and  powers  of 
tenants  by  the  entirety  at  common  law.  .  See  Nicol  v. 
Ames ,  173  U.  S.  509,  516;  Saltonstall  v.  Saltonstall,  supra, 
p.  271. 

“  Taxation,  as  it  many  times  has  been  said,  is  eminently 
practical,  and  a  practical  mind,  considering  results,  would 
have  some  difficulty  in  accepting  the  conclusion  that  the 
death  of  one  of  the  tenants  in  each  of  these  cases  did  not 
have  the  effect  of  passing  to  the  survivor  substantial 
rights,  in  respect  of  the  property,  theretofore  never  enjoyed 
by  such  survivor.  Before  the  death  of  the  husband  (to 
take  the  Tyler  case,  No.  428,)  the  wife  had  the  right 
to  possess  and  use  the  whole  property,  but  so,  also,  had 
her  husband;  she  could  not  dispose  of  the  property  except 
with  her  husband’s  concurrence;  her  rights  were  hedged 
about  at  all  points  by  the  equal  rights  of  her  husband. 
At  his  death,  however,  and  because  of  it,  she,  for  the 
first  time,  became  entitled  to  exclusive  possession,  use 
and  enjoyment;  she  ceased  to  hold  the  property  subject 
to  qualifications  imposed  by  the  law  relating  to  tenancy 
by  the  entirety,  and  became  entitled  to  hold  and  enjoy 
it  absolutely  as  her  own;  and  then,  and  then  only,  she 
acquired  the  power,  not  theretofore  possessed,  of  dispos¬ 
ing  of  the  property  by  an  exercise  of  her  sole  will.  Thus 
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the  death  of  one  of  the  parties  to  the  tenancy  became  the 
‘  generating  source  ’  of  important  and  definite  accessions 
to  the  property  rights  of  the  other.  These  circumstances, 
together  with  the  fact,  the  existence  of  which  the  statute 
requires,  that  no  part  of  the  property  originally  had  be¬ 
longed  to  the  wife,  are  sufficient,  in  our  opinioq,  to  make 
valid  the  inclusion  of  the  property  in  the  gross  estate 
which  forms  the  primary  base  for  the  measurement  of 
the  tax.  And  in  that  view  the  resulting  tax  attributable 
to  such  property  is  plainly  indirect.” 

Every  word  of  the  above  quotation  applies  with  as 
great  force  to  the  beneficiaries  of  the  Coolidge  trust  as  it 
applied  in  that  case  to  the  surviving  tenant. 

In  Reinecke  v.  Northern  Trust  Co.,  278  U.  S.  339,  a 
testator  who  died  in  1922  had,  in  the  period  between 
1903  and  1919,  while  not  in  contemplation  of  death, 
executed  seven  trust  indentures.  Two  of  these  provided 
that  the  income  should  be  paid  to  the  settlor  for  life; 
and  after  his  death  to  named  persons,  with  remainders 
over.  These  deeds  reserved  a  power  of  revocation  to  the 
settlor  alone.  The  remaining  five  provided  for  life  in¬ 
comes  to  certain  persons,  terminable  five  years  after  the 
settlor’s  death,  or  upon  the  death  of  the  life  tenants, 
whichever  should  first  happen,  with  remainders  over. 
Powers  of  amendment  were  reserved  in  these,  not  to 
the  settlor  alone,  but  jointly  to  the  settlor  and  certain 
beneficiaries.  One  of  the  seven  trusts  was  modified  in 
a  matter  immaterial  to  the  decision  and  the  others  were 
not  modified  or  revoked.  In  calculating  the  amount  of 
the  Federal  estate  tax  the  United  States  sought  to  in¬ 
clude  the  property  embraced  in  all  seven  of  the  trusts. 
It  was  held  that  as  to  the  two  trusts  in  which  the  settlor 
had  unrestricted  power  of  revocation  the  transfer  was 
not  complete  until  his  death.  As  to  the  five  trusts  in 
which  the  settlor  did  not  have  such  power  in  himself 
alone,  but  had  power  of  amendment  jointly  with  bene- 
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ficiaries,  it  was  decided  that  the  property  had  for  all 
practical  purposes  passed  completely  from  his  control. 
It  was  pointed  out  that  the  reservation  of  powers  of 
management  in  the  settlor,  as  distinguished  from  the  right 
to  revoke  or  change  the  beneficiaries  of  the  trust,  was 
insignificant,  and  that  the  essential  test  was  the  passage 
of  the  economic  benefit  or  enjoyment  of  the  property. 
Thus  it  was  said  [p.  346] : 

“  Nor  did  the  reserved  powers  of  management  of  the 
trusts  save  to  decedent  any  control  over  the  economic 
benefits  or  the  enjoyment  of  the  property.  He  would 
equally  have  reserved  all  these  powers  and  others  had 
he  made  himself  the  trustee,  but  the  transfer  would 
not  for  that  reason  have  been  incomplete.  The  shifting 
of  the  economic  interest  in  the  trust  property  which  was 
the  subject  of  the  tax  was  thus  complete  as  soon  as  the 
trust  was  made.  His  power  to  recall  the  property  and 
of  control  over  it  for  his  own  benefit  then  ceased  and  as 
the  trusts  were  not  made  in  contemplation  of  death,  the 
reserved  powers  do  not  serve  to  distinguish  them  from 
any  other  gift  inter  vivos  not  subject  to  the  tax.” 

Repeatedly  throughout  the  opinion  the  passage  of  the 
control,  possession  and  enjoyment  of  the  property  is 
referred  to  as  the  touchstone  of  the  incidence  of  the  tax. 
If  that  be  the  test  when  the  privilege  of  the  transferor 
is  under  investigation,  no  reason  is  apparent  why  the 
same  yardstick  should  not  be  used  when  we  are  consider¬ 
ing  acquisition  of  rights  by  the  beneficiary. 

Thus  the  Reinecke  case  is  a  full  authority  for  the  dis¬ 
regard  of  mere  legal  interests  as  distinguished  from  sub¬ 
stantial  rights  of  control  or  enjoyment.  Technically 
speaking,  the  remainders  to  the  beneficiaries  in  that  case 
were  vested  subject  only  to  be  divested  by  the  exercise 
of  a  power  of  revocation  reserved  to  the  grantor.  It  has 
been  argued  in  the  instant  case  that  the  vested  estates 
created  by  the  deed  of  1907  never  were  divested;  that 
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the  event  which  could  work  a  divestiture  never  occurred. 
That  was  equally  true  in  the  Reinecke  case. 

It  might  well  have  been  argued  in  the  Reinecke  case 
that  the  right  of  revocation  reserved  by  the  grantor  did 
not  constitute  an  interest  in  the  property;  was  not  a 
property  right,  and  therefore  the  grantor  having  parted 
with  all  legal  interest  his  estate  could  not  be  taxed  as 
upon  the  transfer  of  any  property  or  any  interest  recog¬ 
nized  by  the  law.  Such  an  argument  would  have  been 
technically  sound  under  Jones  v.  Clifton,  101  U.  S.  225, 
230,  where  it  was  said  of  such  a  power: 

“  The  title  to  the  land  and  policies  passed  by  the  deeds; 
a  power  only  was  reserved.  That  power  is  not  an  interest 
in  the  property  which  can  be  transferred  to  another,  or 
sold  on  execution,  or  devised  by  will.  ...  Nor  is  the 
power  a  chose  in  action.” 

The  reasoning  in  the  Reinecke  case  shows  that  such 
an  argument  would  have  been  of  no  avail.  No  more 
ought  the  argument  of  appellants,  based  upon  the  so- 
called  vesting  of  the  future  interest  at  the  execution  of 
the  deed,  prevail  in  this  case. 

It  is  said  that  the  death  of  the  settlors  has  no  necessary 
relation  to  the  benefits  received  by  the  remaindermen; 
that  any  other  event  might  as  well  have  been  chosen  as 
the  occasion  for  the  commutation  of  the  children’s  future 
interests  into  interests  in  fee  simple  in  possession;  and 
that  this  in  itself  makes  the  tax  arbitrary  and  unreason¬ 
able  because  the  incident  which  occasions  its  imposition 
is  irrelevant.  This  Court  has  negatived  this  contention.. 
In  Keeney  v.  New  York,  supra,  it  was  said  [p.  536] : 

There  can  be  no  arbitrary  and  unreasonable  discrimi¬ 
nation.  But  when  there  is  a  difference  it  need  not  be 
great  or  conspicuous  in  order  to  warrant  classification. 
In  the  present  instance,  and  so  far  as  the  Fourteenth 
Amendment  is  concerned,  the  State  could  put  transfers 
intended  to  take  effect  at  the  death  of  the  grantor  in  a 


582 


COOLIDGE  v.  LONG. 

Roberts,  J.,  dissenting. 


63l 


class  with  transfers  by  descent,  will  or  gifts  in  contempla¬ 
tion  of  the  death  of  the  donor,  without,  at  the  same  time, 
taxing  transfers  intended  to  take  effect  on  the  death  of 
some  person  other  than  the  grantor,  or  on  the  happening 
of  a  certain  or  contingent  event.” 

And  in  the  same  case  it  was  said  [p.  535] : 

“Where  the  grantor  makes  a  transfer  of  property  to 
take  effect  on  the  death  of  a  third  person,  it  might  ...  be 
taxed  as  a  devolution  or  succession.” 11 

And  in  Chase  National  Bank  v.  United  States,  supra, 
the  same  principle  was  announced  at  page  338.12 

Appellants  rely  on  Nichols  v.  Coolidge,  supra;  Blod¬ 
gett  v.  Holden,  275  U.  S.  142;  Untermyer  v.  Anderson, 
276  U.  S.  440;  Chase  National  Bank  v.  United  States, 
supra;  and  Reinecke  v.  Northern  Trust  Co.,  supra,  as  in 
principle  supporting  their  position.  The  Reinecke  case 
and  the  Chase  National  Bank  case  have  already  been 
analysed.  It  is  evident  from  what  has  been  said  that 
appellants  can  derive  no  comfort  from  those  decisions. 

Of  course  the  test  to  be  applied  in  cases  arising  under 
the  Federal  estate  tax  law  is  whether  the  transferor  has 
parted  with  every  vestige  of  control  over  the  beneficial  en¬ 
joyment  and  possession  of  the  property,  and  not  whether 
the  beneficiary  has  received  it.  Nichols  v.  Coolidge  dealt, 

11  See  also  Blake  v.  McCartney,  4  Clifford,  101,  whese  under  a 
bequest  in  trust  effective  in  1847,  two  successive  life  estates  were 
created,  the  second  of  which  took  effect  in  possession  in  1867,  and  it 
was  held  the  beneficiary  was  liable  for  tax  Under  the  act  of  1864. 
The  court  said:  “  The  argument  for  the  plaintiff  is,  that  the  tax  can 
only  be  imposed  by  virtue  of  the  section  in  question,  where  the  death 
of  the  predecessor  is  the  cause  of  the  successor’s  being  entitled  to 
possession  of  the  real  estate,  and  not  where  it  is  merely  the  occasion, 
as  in  this  case;  but  the  proposition  finds  no  support  in  the  language  of 
the  provision,  and  the  rule  in  the  Exchequer  Court  of  England  is  well 
settled  the  other  way.” 

12  See  Boston  Safe  Dep.  &  T.  Co.  v.  Commissioner,  (Mass.),  166 
N.  E.  729. 
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under  the  Federal  estate  tax  law,  with  the  same  trust 
involved  in  this  case,  and  the  inquiry  there  necessarily 
was  whether  prior  to  the  passage  of  the  estate  tax  act  the 
grantors  had  so  fully  divested  themselves  of  all  right 
of  control  and  enjoyment  of  the  property  that  nothing 
remained  to  pass  out  of  them  at  death.  The  facts  were 
held  to  make  an  affirmative  answer  imperative.  Here, 
on  the  other  hand,  we  inquire,  not  whether  the  grantor 
has  parted  with  title,  control  and  enjoyment,  but  whether 
the  grantee  has  fully  acquired  them  prior  to  the  passage 
of  the  law. 

In  Blodgett  v.  Holden  and  Untermyer  v.  Anderson  the 
Court  had  under  consideration  a  transfer  tax  laid  on 
the  donor  in  respect  of  gifts  made  inter  vivos.  The  gifts 
in  those  cases  were  complete  prior  to  the  passage  of  the 
taxing  statute,  and,  as  in  Nichols  v.  Coolidge,  technical 
title,  power  to  recall,  and  beneficial  use  and  enjoyment 
had  all  passed  from  the  donor  prior  to  the  legislative 
attempt  to  tax  the  gift.  These  circumstances  demon¬ 
strate  that  neither  case  is  an  authority  for  holding  a  suc¬ 
cession  tax  invalid  if  levied  on  the  occasion  of  the  acqui¬ 
sition  of  possession  and  enjoyment  of  property  by  the 
donee. 

Finally,  appellants  cite  Matter  of  Pell,  171  N.  Y.  48, 
and  certain  cases  in  state  courts  which  have  followed  it. 
That  case  adopts  the  views  urged  by  appellants.  It  was 
followed  in  Hunt  v.  Wicht,  174  Cal.  205. 

Houston’s  Estate,  276  Pa.  330,  involved  no  constitu¬ 
tional  question.  The  statute  in  that  case  was  construed 
to  apply  only  to  interests  thereafter  created. 

In  Lacey  v.  State  Treasurer,  152  la.  477,  and  Common¬ 
wealth  v.  Wellford,  114  Va.  372,  the  statutes  were  con¬ 
strued  as  affecting  only  interests  thereafter  arising,  though 
in  both  there  were  dicta  to  the  effect  that  a  contrary  con¬ 
struction  would  render  them  unconstitutional.  The  die- 
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turn  in  the  Lacey  case  is  repugnant  to  the  later  decision 
in  Brown  v.  Gullijord,  181  la.  897. 

State  v.  Probate  Court,  102  Minn.  268,  is  not  only  dis¬ 
tinguishable  on  its  facts,  as  later  held  by  the  same  court 
( State  v.  Brooks,  232  N.  W.  331,  2(34),  but  the  constitu¬ 
tional  question  here  raised  was  not  discussed. 

In  a  well  considered  case,  involving  precisely  the  same 
question  as  Cahen  v.  Brewster,  supra,  the  tax  was  sus¬ 
tained.  Gelsthorpe  v.  Furnell,  20  Mont.  299. 

It  cannot,  therefore,  be  said,  as  appellants  contend,  that 
there  is  any  considerable  body  of  state  decisions  in  their 
favor. 

The  reasoning  of  the  state  court  cases  which  have  held 
the  tax  invalid  is  flatly  contrary  to  the  decisions  of  this 
Court  in  the  cases  above  discussed;  and,  in  view  of  that 
fact,  it  should  not  prevail  here. 

The  Massachusetts  court  described  the  tax  as  one  on 
the  succession,  and  we  have  dealt  with  it  on  that  basis; 
but  it  is  neither  necessary  to  sustain  it  nor  permissible 
to  defeat  it  by  applying  to  it  any  particular  descriptive 
language.  See  Macallen  Co.  v.  Massachusetts',  279  U.  S. 
620,  625,  626;  Educational  Films  Corp.  v.  Ward,  ante, 
p.  379.  Moffitt  v.  Kelly,  supra;  Tyler  v.  United  States, 
supra.  A  State’s  power  to  tax  property  is  plenary.  The 
power  to  tax  it  as  a  whole  necessarily  embraces  the  power 
to  tax  any  of  its  incidents,  or  the  use  or  enjoyment  of 
them, — provided  only  that  the  taxable  occasion  does  not 
antedate  the  taxing  statute  so  as  to  render  it  invalid  be¬ 
cause  retroactive.  If  the  property  itself  may  constitu¬ 
tionally  be  taxed,  obviously  it  is  competent  to  tax  the 
use  of  it,  Billings  v.  United  States,  232  U.  S.  261;  Hylton 
v.  United  States,  3  Dali.  171 ;  or  a  sale  of  it,  Thomas  v. 
United  States,  192  U.  S.  363,  370:  Nicol  v.  Ames,  173 
U.  S.  509;  or  the  gift  of  it,  Bromley  v.  McCaughn,  280 
U.  S.  124.  And  if  the  gift  of  it  may  be  taxed,  it  is  difficult 
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to  see  upon  what  constitutional  grounds  the  power  to  tax 
the  receipt  of  it,  whether  as  the  result  of  inheritance  or 
otherwise,  may  be  denied  to  a  State,  whatever  name  may 
be  given  the  tax,  and  even  though  the  right  to  receive  it, 
as  distinguished  from  its  actual  receipt  at  a  future  date, 
antedated  the  statute.  Receipt  in  possession  and  enjoy¬ 
ment  is  as  much  a  taxable  occasion  as  the  enjoyment  of 
any  other  incident  of  property.  A  levy  upon  the  taking 
possession  of  property  acquired  by  inheritance  is  one  of 
the  most  ancient  forms  of  tax  known  to  the  law.  It  ex¬ 
isted  on  the  European  continent  and  in  England  prior 
to  the  adoption  of  our  Constitution.13 

A  tax  laid  upon  the  succession  after  the  future  interest 
has  been  created  and  the  right  accrued,  but  before  the 
actual  enjoyment  in  possession  of  the  property,  is  no 
more  a  denial  of  due  process  than  a  tax  laid  upon  income 
accrued  prior  to  the  adoption  of  "the  taxing  statute  but 
received  after  its  passage.  The  constitutionality  of  the 
latter  form  of  tax  is  now  beyond  question,  Brushaber  v. 
Union  Pacific  R.  Co.,  240  U.  S.  1,  20;  Lynch  v.  Hornby, 
247  U.  S.  339,  343;  Taft  v.  Bowers,  278  U.  S.  470,  483, 
484;  Cooper  v.  United  States,  280  U.  S.  409,  411. 

The  contention  that  taxation  of  a  property  right  or 
an  incident  of  ownership  previously  created  by  a  deed 
or  contract  impairs  the  obligation  of  the  contract  is  not 
new.  But  it  must  be  denied  both  on  reason  and  on 
authority.  The  present  tax  has  no  reference  to  the  con¬ 
tract  or  its  obligation  save  to  recognize  and  observe  the 
existence  of  both.  It  would  serve  no  useful  purpose  at 
this  late  day  to  elaborate  the  doctrine,  long  since  settled, 
that  to  be  obnoxious  to  the  contract  clause,  a  statute  must 

13 Nielsen  v.  Johnson,  279  U.  S.  57,  53;  Gleason  and  Otis,  “In¬ 
heritance  Taxation  ”  (4th  ed.)  243.  As  shown  by  Digby,  “  History 
of  the  Law  of  Real  Property  ”  (5th  ed.)  p.  40,  feudal  “  relief  ”  was  a 
payment  made  by  an  heir  for  the  privilege  of  admission  as  tenant  of 
the  land  in  his  ancestor’s  place. 
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act  upon  the  contract  so  as  to  interfere  with  the  right  of 
enforcement.  All  of  the  cases  cited  as  supporting  the 
conclusion  of  the  Court  deal  with  such  a  situation.  None 
of  them  even  remotely  bears  on  the  question  here  raised 
whether  a  tax  levied  in  respect  of  the  future  enjoyment  of 
property  which  chanced  to  be  acquired  under  an  earlier 
contract  impairs  the  contract.  That  question,  often 
raised,  has  always  been  answered  here  in  the  negative. 

In  Orr  v.  Gilman,  supra,  it  was  claimed  that  a  succes¬ 
sion  tax  law  enacted  after  the  original  deed  granting  a 
power  of  appointment,  and  construed  as  taxing  the  bene¬ 
ficiary  of  the  power,  violated  Art.  I,  §  10  of  the  Consti¬ 
tution.  The  argument  was  rejected. 

A  similar  contention  made  in  C hauler  v.  Kelsey,  supra, 
was  disposed  of  in  these  words  [p.  478] : 

“  Nor  do  we  perceive  that  the  effect  has  been  to  violate 
any  contract  right  of  the  parties.  It  is  said  that  this  is 
so,  because  instead  of  disposing  of  the  entire  estate, 
ninety-five  per  cent  of  the  property  included  in  the  power 
has  been  transferred  and  five  per  cent  taken  by  the  State  ; 
but  as  there  was  a  valid  exercise  of  the  taxing  power  of 
the  State,  we  think  the  imposition  of  such  a  tax  violated 
no  contract  because  it  resulted  in  the  reduction  of  the 
estate.” 

Justice  White,  in  Moflitt  v.  Kelly,  supra,  said  of  a 
similar  contention : 

“  1.  The  alleged  violation  of  the  contract  clause. — Con¬ 
sidered  merely  subjectively,  the  contention  is  that  the 
rights  vested  in  the  wife  as  a  partner  in  the  community 
existing  by  virtue  of  the  constitution  and  laws  of  the 
State  of  California  governing  at  the  time  of  the  marriage 
were  contractual  rights  of  such  a  character  that  they  could 
not  be  essentially  changed  or  modified  by  subsequent 
legislation  without  impairing  the  obligations  of  the  con¬ 
tract,  and  thereby  violating  the  Constitution  of  the  United 
States.  But  even  although  this  theoretical  proposition  be 
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fully  conceded,  for  the  sake  of  the  argument,  it  is  apparent 
that  it  is  here  a  mere  abstraction,  and  is  therefore  irrele¬ 
vant  to  the  case  to  be  decided.  We  say  this  because  there 
is  no  assertion  of  the  giving  effect  to  any  law  enacted 
subsequent  to  the  contracting  of  the  marriage  which  pur¬ 
ports  to  essentially  modify  the  rights  of  the  wife  in  and 
to  the  community,  as  those  rights  existed  at  the  time  the 
marriage  was  celebrated.  This  is  so  because  the  state  law, 
the  enforcement  of  which  it  is  asserted  will  impair  the  ob¬ 
ligation  of  the  contract,  is  merely  a  law  imposing  a  tax.” 
(218  U.  S.,  pp.  402-403.) 

The  foregoing  cases  constitute  only  one  application  of 
a  principle  which  has  been  repeatedly  applied  not  only 
to  rights  derived  under  deeds  in  their  aspect  as  contracts, 
but  to  rights  derived  pursuant  to  all.  sorts  of  contracts. 
It  was  said  in  North  Missouri  R.  Co.  v.  Maguire,  20 
Wall.  46,  61: 

“Authorities  from  numerous  sources  are  cited  by  the 
plaintiffs,  but  none  of  them  show  that  a  lawful  tax  on  a 
new  subject,  or  an  increased  tax  on  an  old  one,  interferes 
with  a  contract  or  impairs  its  obligation,  within  the 
meaning  of  the  Constitution,  even  though  such  taxation 
may  affect  particular  contracts,  as  it  may  increase  the 
debt  of  one  person  and  lessen  the  security  of  another,  or 
may  impose  additional  burdens  upon  one  class  and  release 
the  burdens  of  another,  still  the  tax  must  be  paid  unless 
prohibited  by  the  Constitution,  nor  can  it  be  said  that 
it  impairs  the  obligation  of  any  existing  contract  in  its 
true  legal  sense.” 

With  respect  to  deed's  and  grants,  this  Court  said  in 
Providence  Bank  y.  Billings,  4  Pet.  514,  562: 

“  Land,  for  example,  has,  in  many,  perhaps  in  all  the 
states,  been  granted  by  government  since  the  adoption 
of  the  constitution.  This  grant  is  a  contract,  the  object 
of  which  is  that  the  profits  issuing  from  it  shall  enure 
to  the  benefit  of  the  grantee.  Yet  the  power  of  taxation 
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may  be  carried  so  far  as  to  absorb  these  profits.  Does 
this  impair  the  obligation  of  the  contract?  The  idea  is 
rejected  by  all;  and  the  proposition  appears  so  extrava¬ 
gant,  that  it  is  difficult  to  admit  any  resemblance  in 
the  cases.” 

In  Kehrer  v.  Stewart ,  197  U.  S.  60,  it  was  contended 
that  a  statute  levying  a  tax  upon  all  agents  of  packing 
houses  doing  business  in  the  State,  of  $200,  in  each  county 
where  such  business  was  carried  on,  impaired  the  obliga¬ 
tion  of  the  contract  which  an  agent  had  entered  into  with 
a  packing  house.  With  respect  to  this  contention  this 
Court  said  [p.  70] : 

“  The  argument  that  the  tax  impairs  the  obligation  of 
a  contract  between  the  petitioner  and  Nelson  Morris  & 
Company  is  hardly  worthy  of  serious  consideration.  The 
power  of  taxation  overrides  any  agreement  of  an  employe 
to  serve  for  a  specific  sum.” 

With  respect  to  a  tax  upon  income,  it  was  said  in 
Murray  v.  Charleston,  96  U.  S.  432,  446: 

“A  tax  on  income  derived  from  contracts,  if  it  does 
not  prevent  the  receipt  of  the  income,  cannot  be  said  to 
vary  or  lessen  the  debtor  s  obligation  imposed  by  the 
contracts.” 

In  Clement  National  Bank  v.  Vermont,  231  U.  S.  120, 
the  claim  was  that  a  state  statute  which  levied  a  tax  on 
bank  deposits  collectible  from  the  depositor,  and  which 
had  to  be  deducted  by  the  bank  from  the  interest  paid 
to  the  depositor,  impaired  the  obligations  of  the  prior 
contracts  of  depositors  with  the  bank.  This  Court  over¬ 
ruled  the  objection,  saying  [p.  143] : 

“  But  this  is  clearly  untenable.  The  statute  did  not 
act  upon  such  contracts;  it  imposed  a  tax  upon  the  prop¬ 
erty  of  depositors  in  the  exercise  of  a  power  subject  to 

which  the  deposits  were  made.” 

In  Lake  Superior  Mines  v.  Lord,  271  U.  S.  577,  the 
obligation  of  an  outstanding  contract  for  the  receipt  of 


638 


OCTOBER  TERM,  1930. 

Syllabus. 


282  U.S. 


royalties  on  minerals  mined  was  held  not  to  be  impaired 
by  a  later  state  statute  taxing  the  proceeds  of  the  con¬ 
tract.  The  Court  said  [p.  581] : 

“  Titles  to  all  the  lands  and  leases  were  obtained  sub¬ 
ject  to  the  State’s  power  to  tax.  If  the  statute  now  in 
controversy  is  within  that  power,  it  cannot  impair  the 
obligation  of  appellants’  contracts;  if  beyond,  it  is,  of 
course,  invalid.  Accordingly,  there  is  no  occasion  further 
to  discuss  the  application  of  Article  I,  Section  10.” 

In  short,  it  is  evident  from  the  authorities  cited,  and 
many  more  which  might  be.  quoted,  that  the  power  to 
tax  property,  or  a  right,  or  a  status,  or  a  privilege,  ac¬ 
quired  or  enjoyed  by  virtue  of  a  contract,  is  in  no  wise  hin¬ 
dered  or  impeded  by  the  fact  of  the  existence  of  the 
contract  whether  it  antedates  or  follows  the  effective'  date 
of  the  taxing  act.  No  exercise  of  a  governmental  power, 
whether  it  be  that  of  taxation,  police,  or  eminent  domain, 
though  it  make  less  valuable  the  fruits  of  a  private  con¬ 
tract,  can  be  said  to  impair  the  obligation  thereof. 

I  think  the  judgment  should  be  affirmed. 

Mr.  Justice  Holmes,  Mr.  Justice  Brandeis,  and  Mr. 
Justice  Stone  concur  in  this  opinion. 


V.  LOEWERS  GAMBRINUS  BREWERY  COMPANY 
v.  ANDERSON,  INDIVIDUALLY  AND  AS  COL¬ 
LECTOR  OF  INTERNAL  REVENUE. 

CERTIORARI  to  the  circuit  court  of  appeals  for  the 

second  circuit. 

No.  352.  Argued  January  22,  1931.— Decided  February  24,  1931.. 

Iii  calculating  its  net  income  and  profits  taxes  for  the  years  1918  and 
1919,  a  brewing  company  was  entitled,  under  §  234  (a)  (7)  of  the 
Revenue  Act  of  1918,  to  a  reasonable  allowance  for  obsolescence  of 
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its  buildings  resulting  from  the  imminence  and  taking  effect  of 
prohibition.  Clarke  v.  Haberle  Brewing  Co.,  280  U.  S.  384,  dis¬ 
tinguished.  P.  641. 

42  F.  (2d)  216,  reversed. 

District  Court  affirmed. 

Certiorari,  post,  p.  823,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  reversed  a  judgment  for 
the  Brewery  Company  in  the  District  Court  in  its  action 
to  recover  money  illegally  collected  as  income  and  profits 
taxes. 

Mr.  Arthur  B.  Hyman,  with  whom  Mr.  Karl  D.  Loos 

A 

was  on  the  brief,  for  petitioner. 

/ 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  At¬ 
torney  General,  with  whom  Solicitor  General  Thacher, 
Assistant  Attorney  General  Young quist  and  Messrs. 
Sewall  Key,  J.  Louis  Monarch  and  John  MacC.  Hudson, 
Special  Assistants  to  the  Attorney  General,  Paul  D.  Miller, 
and  Clarence  M.  Charest,  General  Counsel,  Bureau  of 
Internal  Revenue,  were  on  the  brief,  for  respondent. 

Messrs.  Frank  S.  Bright  and  H.  Stanley  Hinrichs,  by 
special  leave  of  Court,  filed  a  brief  as  amici  curiae. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

Petitioner  sued  respondent  in  the  District  Court  for 
the  Southern  District  of  New  York  and  obtained  judg¬ 
ment  for  $22,091.01  on  account  of  income  and  profits 
taxes  for  1918  and  1919  erroneously  exacted.  The  Cir¬ 
cuit  Court  of  Appeals  reversed;  and,  as  the  right  of  peti¬ 
tioner  to  recover  $4,128.85  was  not  contested,  ordered  that 
it  have  judgment  for  that  amount.  42  F.  (2d)  216.  This 
court  granted  petitioner’s  application  for  a  writ  of  cer¬ 
tiorari,  limited  to  the  question  whether  petitioner  is  en¬ 
titled  under  §  234  (a)  (7)  of  the  Revenue  Act  of  1918 
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to  any  deduction  for  obsolescence  of  its  tangible  property 
in  such  years. 

Revenue  Act  of  1918,  c.  18,  40  Stat.  1077,  1078,  pro¬ 
vides  : 

“  Sec.  234.  (a)  That  in  computing  the  net  income  of 

a  corporation  .  ,n  .  there  shall  be  allowed  as  deductions 
.  .  .  (7)  A  reasonable  allowance  for  the  exhaustion,  wear 
and  tear  of  property  used  in  the  trade  or  business,  includ¬ 
ing  a  reasonable  allowance  for  obsolescence;  ...” 

A  jury  having  been  waived  in  writing,  the  case  was 
tried  by  the  court  without  a  jury.  The  court  found: 

Plaintiff,  from  1879  until  October  29,  1919,  was  engaged 
at  New  York  City  in  the  business  of  manufacturing  and 
selling  beers,  ales  and  porter  and  for  that  purpose  erected 
and  installed  suitable  buildings  and'  equipment.  Janu¬ 
ary  31,  1918,  it  had  become  common  knowledge  and  was 
known  to  plaintiff  that  prohibition  would  become  effec¬ 
tive  and  that  as  a  result  plaintiff  and  others  engaged 
in  that  business  would  suffer  obsolescence  in  the  value 
of  their  capital  assets.  Prohibition  did  become  effective 
January  16,  1920.  As  found  by  the  Commissioner  of  In¬ 
ternal  Revenue,  the  depreciated  cost  of  plaintiff’s  build¬ 
ings  as  of  that  date  was  $153,932.18.  The  buildings  were 
constructed  especially  for  the  purposes  of  such  manufac¬ 
ture  and  were  not  commercially  adaptable  for  any  other 
use.  They  had  no  salvage  value.  As  a  result  of  prohi¬ 
bition  and  beginning  January  31,  1918,  and  ending  Janu¬ 
ary  16/1920,  plaintiff  suffered  obsolescence  of  such  build¬ 
ings  equal  to  such  depreciated  cost  which  should  be  rate- 
ably  apportioned  over  that  period.  After  making  pro¬ 
vision  for  allowances  for  such  obsolescence,  plaintiff  had 
no  net  income  for  1918  or  1919. 

And  at  defendant’s  request  the  court  found:  With  the 
advent  of  prohibition  it  became  illegal  to  manufacture 
beers,  ales  and  porter  having  an  alcoholic  content  in  ex¬ 
cess  of  one-half  of  one  per  cent.  Accordingly  such  man- 
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ufacture  was  discontinued  by  the  plaintiff  when  the  pro¬ 
hibitory  law  became  effective.  Subsequently  plaintiff 
to  a  small  extent  continued  the  manufacture  of  beers, 
ales  and  porter  having  an  alcoholic  content  not  in  excess 
of  one-half  of  one  per  cent,  and  it  still  continues  to  man¬ 
ufacture  such  beverages  to  a  small  extent. 

The  sole  question  for  decision  is  whether,  in  calculat¬ 
ing  its  taxes  for  1918  and  1919,  plaintiff  was  entitled  to 
any  .allowance  for  obsolescence  of  its  buildings  resulting 
from  the  imminence  and  taking  effect  of  the  prohibitory 
laws. 

The  language  of  §  234  (a)  (7)  is  broad  enough  to 
include  all  obsolescence  from  whatever  cause.  But  the 
Government  maintains  that  Congress  did  not  intend  to 
provide  compensation  in  any  form  for  losses  caused  by 
prohibition  legislation,  and  that  consequently  there  can 
be  no  deduction  for  obsolescence  here  even  upon  the  facts 
found  by  the  District  Court.  It  relies  on  Clarke  v. 
Haberle  Brewing  Co.,  280  U.  S.  384,  and  Renziehausen  v. 
Lucas,  280  U.  S.  387. 

The  case  at  bar  was  decided  in  the  District  Court 
before  our  decision  in  the  Haberle  case  and  on  the  author¬ 
ity  of  that  decision  the  Circuit  Court  of  Appeals  held 
plaintiff  not  entitled  to  any  allowance  for  obsolescence  of 
its  buildings.  But  the  sole  question  presented  to  us  in 
that  case  was  whether  a  brewing  company  making  its  tax 
return  for  1919  under  the  Act  now  before  us  and  whose 
business  would  be  destroyed  by  the  taking  effect  of  pro¬ 
hibition  was  entitled  to  deduct  anything  on  account  of 
exhaustion  or  obsolescence  of  its  good  will.  The  court 
said  (p.  386) :  “  We  shall  not  follow  counsel  into  the  suc¬ 
cession  of  regulations  or  the  variations  in  the  law  before 
the  date  of  the  Act  that  we  have  to  construe.  In  our 
opinion  the  words  now  used  cannot  be  extended  to  cover 
the  loss  in  this  case  and  it  is  needless  to  speculate  as  to 
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what  other  cases  it  might  include.”  When  regard  is  had 
to  the  issue  between  the  parties  and  the  point  decided, 
it  is  clear  that  there  ismothing  in  our  construction  of  the 
statute  or  in  the  reasons  adduced  to  support  the  conclu¬ 
sion  reached,  that  is  decisive  of  the  question  now  under 
consideration,  or  that  suggests  that,  in  respect  of  allow¬ 
ances  for  obsolescence  of  tangible  property,  the  statute 
does  not  apply  to  brewers  and  their  buildings  just  as  it 
does  to  others  and  their  tangible  property.  Indeed  the 
language  used  definitely  limits  the  opinion  to  obsolescence 
of  good  will. 

In  Renziehausen  v.  Lucas  the  taxpayer  was  a  distiller. 
His  claim  for  obsolescence  of  good  will,  under  §  214  (a) 
(8)  applicable  to  individuals  and  in  the  same  words  as 
§  234  (a)  (7),  was  denied  on  the  authority  of  the  Haberle 
case.  He  also  claimed  allowances  for  obsolescence  re¬ 
sulting  from  prohibition  to  his  plant,  equipment  and 
bonded  warehouses.  That  claim  was  denied  by  the  Com¬ 
missioner  but  it  was  allowed  by  the  Board  of  Tax  Appeals, 
8  B.  T.  A.  87,  and  that  decision  was  affirmed  in  the  Circuit 
Court  of  Appeals.  31  F.  (2d)  675.  The  taxpayer  in¬ 
sisted  here  that  the  allowance  for  obsolescence  of  his 
warehouses  was  inadequate.  The  Government  opposed 
the  increase  but  did  not  challenge  either  the  propriety  of 
an  allowance  or  the  amount  fixed  below.  Dealing  with 
the  case  on  the  assumption  that  the  statute  applied  to  ob¬ 
solescence  due  to  prohibition  just  as  it  does  to  that  re¬ 
sulting  from  other  causes,  we  held  that  the  taxpayer  had 
“  no  reason  to  complain  of  the  allowance  for  obsolescence 
of  the  warehouses.”  That  case  makes  against  rather  than 
for  the  Government’s  present  contention. 

The  tangible  property  by  which  a  business  is  carried  on 
is  plainly  distinguishable  from  the  element  of  good  will 
inhering  therein.  The  cost  of  plant  depreciation,  i.  e., 
exhaustion,  wear,  tear  and  obsolescence,  is  a  part  of  oper- 
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ating  expenses  necessary  to  carry  on  a  manufacturing 
business.  The  gain  or  loss  in  any  year  cannot  be  rightly 
ascertained  without  taking  into  account  the  amount  of 
such  cost  that  is  justly  attributable  to  that  period  of 
time.  « 

The  history  of  §  234  (a)  (7)  discloses  a  legislative  pur¬ 
pose  that  the  amount  reasonably  attributable  to  each 
year  on  account  of  obsolescence  of  tangible  property 
used  in  the  taxpayer’s  business  is  to  be  taken  into  account 
in  ascertaining  his  taxable  income.  The  excise  tax  act 
of  1909  permitted  the  deduction  of  “  a  reasonable  allow¬ 
ance  for  depreciation  of  property,  if  any.”  1  Regulations 
of  the  Treasury  Department  construed  the  provision  to 
mean  the  loss  in  value  “  that  arises  from  exhaustion,  wear 
and  tear,  or  obsolescence  out  of  the  uses  to  which  the 
property  is  put.” 2  The  Revenue  Act  of  1913  provided 
for  a  “  reasonable  allowance  for  depreciation  by  use,  wear 
and  tear  of  property  if  any.”  3  The  Regulations  pro¬ 
vided  for  a  deduction  for  depreciation  in  the  value  of 
the  property  “  that  arises  from  exhaustion,  wear  and 
tear,  or  obsolescence  out  of  the  uses  to  which  the  prop¬ 
erty  is  put.”4  The  Revenue  Act  of  1916  dropped  the 
word  depreciation  and  permitted  “a  reasonable  allow¬ 
ance  for  the  exhaustion,  wear  and  tear  of  property  aris¬ 
ing  out  of  its  use  or  employment  in  the  business  or 
trade.”  5  Under  that  provision  no  deduction  on  account 
of  obsolescence  was  allowed  except  for  the  “  withdrawal 
from  use  of  the  obsolete  property.”  6  The  House  draft 
of  the  Act  of  1918  provided  for  an  allowance  for  exhaus- 

1  Section  38,  36  Stat.  112. 

2  Regulations  31,  Art.  4. 

8  Section  II  G  (b),  38  Stat.  172. 

4  Regulations  33,  Art.  129. 

5  Section  12  (a),  39  Stat.  767. 

6  Regulations  33  Revised,  Art.  178. 


644 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282U.S. 

tion,  wear  and  tear.  It  did  not  expressly  refer  to 
depreciation  or  obsolescence.  The  Senate  amended  by 
substituting  “  depreciation  ”  for  “  exhaustion,  wear  and 
tear.”  In  conference  that  word  was  taken  out  and  the 
provision  was  made  to  read  as  it  now  stands,  a  reason¬ 
able  allowance  for  the  exhaustion,  wear  and  tear  of  prop¬ 
erty  used  in  the  trade  or  business,  including  a  reasonable 

allowance  for  obsolescence.” 

None  of  the  Acts  made  any  classification  based  on  the 
causes  from  which  obsolescence  results.  And,  as  the  sole 
purpose  is  to  arrive  at  the  net  income  subject  to  taxation, 
it  is  clear  that  such  a  discrimination  could  not  reasonably 
or  justly  be  made.  Section  234  (a)  (7)  and  other  provi¬ 
sions  of  the  same  substance  have  been  generally,  if  not 
uniformly,  held  to  apply  to  obsolescence  of  tangible  prop¬ 
erty,  whatever  its  cause,  where  the  amount  fairly  attribu¬ 
table  to  the  tax  year  has  been  shown.* & 7 * 9  There  is  nothing 
in  the  language  of  the  statute  or  the  circumstances  of  its 
enactment  to  suggest  that  Congress  intended  that  the 
taxable  incomes  of  brewers  should  not  be  arrived  at 
according  to  the  rules  that  govern  taxable  incomes  of 
others. 

T  Dean  v.  Hoflheimer  Bros.  Co.,  29  F.  (2d)  668;  Kansas  City  Title 

&  Trust  Co.  v.  Crooks,  35  F.  (2d)  351 ;  National  Ind.  Alcohol  Co.  v. 
Commissioner,  38  F.  (2d)  718;  Michigan  Lithographing  Co.,  1  B.  T.  A. 
989;  Robert  H.  McCormick,  2  B.  T.  A.  430;  Dilling  Cotton  Mills, 

2  B.  T.  A.  127;  Annie  L.  Dean,  3  B.  T.  A.  896;  Northern  Hotel  Co., 

3  B.  T.  A.  1099;  American  Valve  Co.,  4  B.  T.  A.  1204;  Auditorium 
Co.,  5  B.  T.  A.  163;  Northeastern  Oil  &  Gas  Co.,  5  B.  T.  A.  332, 
337;  Corsicana  Gas  &  Elec.  Co.,  6  B.  T.  A.  565;  Balaban  &  Katz 
Corporation,  6  B.  T.  A.  610;  Manhattan  Brewing  Co.,  6  B.  T.  A. 
952;  Mary  M.  Dowling,  6  B.  T.  A.  976,  979;  Star  Brewing1  Co.,  7 
B.  T.  A.  377;  National  Industrial  Alcohol  Co.,  7  B.  T.  A.  1241; 
Konrad  Schreier  Co.,  9  B.  T.  A.  407 ;  George  Wiedemann  Brewing  Co., 

9  B.  T.  A.  792;  J.  Chr.  G.  Hupfel  Co.,  9  B.  T.  A.  944;  Milwaukee- 
Waukesha  Brewing  Co.,  15  B.  T.  A.  579. 
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The  Government  also  insists  that  in  any  event  there 
was  no  obsolescence  in  plaintiff’s  buildings  in  1918  or  1919 
because,  from  its  very  nature,  obsolescence  begins  only 
when  there  is  a  reasonable  certainty  that  the  property 
will  become  obsolete. 

The  statute  contemplates  annual  allowance  for  obso¬ 
lescence  just  as  it  does  for  exhaustion,  wear  and  tear. 
That  is  necessary  in  order  to  determine  true  gain  or  loss 
because  postponement  of  deductions  to  cover  obsolescence 
until  the  property  involved  became  obsolete  would  dis¬ 
tort  annual  income.  It  is  well  understood  that  exhaus¬ 
tion,  wear,  tear  or  obsolescence  cannot  be  accurately 
measured  as  dt  progresses  and  undoubtedly  it  was  for  that 
/  reason  that  the  statute  authorized  “reasonable”  allow¬ 
ances  to  cover  them  in  order  equably  to  spread  that  ele¬ 
ment  of  operating  expenses  through  the  years.  The  find¬ 
ings  of  fact  show  that  the  imminence  of  prohibition 
became  known  in  January  of  1918  and  that  it  took  effect 
in  January  of  1920.  The  court  found  that,  although  they 
were  subsequently  used  to  a  small  extent  in  the  manufac¬ 
ture  of  non-intoxicating  beverages,  plaintiff’s  buildings 
had  no  salvage  value  when  prohibition  took  effect.  Un- 
<k  Atedly  it  was  obvious  from  the  beginning  of  that 
period  that  buildings  not  commercially  adaptable  to  any 
use  other  than  brewing  intoxicating  liquor  would  suffer 
obsolescence  because  of  the  destruction  of  that  business. 

Under  the  order,  granting  the  writ  there  is  before  us  no 
question  as  to  the  propriety  of  the  amount  of  the  allow¬ 
ance  or  its  allocation  between  the  tax  years  in  question. 

Judgment  of  the  Circuit  Court  of  Appeals  re¬ 
versed. 

Judgment  of  the  District  Court  affirmed. 

Mr.  Justice  Stone  concurs  in  the  result. 
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BURNET,  COMMISSIONER  OF  INTERNAL  REV¬ 
ENUE,  v.  NATIONAL  INDUSTRIAL  ALCOHOL 
COMPANY,  INCORPORATED. 

CERTIORARI  TO  THE  COURT  OF  APPEALS  OF  THE  DISTRICT  OF 

COLUMBIA. 

No.  109.  Argued  January  21,  22,  1931.— Decided  February  24,  1931. 

Under  §  234  (a)  (7)  of  the  Revenue  Act  of  1918,  a  brewing  company 
was  entitled  to  a  reasonable  allowance  for  obsolescence  of  tangible 
property  caused  by  prohibition  legislation.  Gambrinus  Brewery 
Co.  v.  Anderson,  ante,  p.  638.  P.  647. 

38  F.  (2d)  718,  affirmed. 

Certiorari,  281  U.  S.  717,  to  review  a  judgment  of  the 
Court  of  Appeals  of  the  District  of  Columbia,  which  re¬ 
versed  a  decision  of  the  Board  of  Tax  Appeals,  7  B.  T.  A. 
1241,  affirming  a  determination  of  deficiencies  in  income 
and  excess  profits  taxes. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  Attor¬ 
ney  General,  with  whom  Solicitor  General  Thacher,  Assist¬ 
ant  Attorney  General  Youngquist,  and  Messrs.  Sewall 
Key,  J.  Louis  Monarch  and  John  MacC.  Hudson,  Special 
Assistants  to  the  Attorney  General,  and  Clarence  M . 
Charest,  General  Counsel,  Bureau  of  Internal  Revenue, 
and  Robert  L.  Williams,  Special  Attorney,  were  on  the 
brief,  for  petitioner. 

Mr.  R.  M.  O’Hara  for  respondent. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

The  Board  of  Tax  Appeals  affirmed  the  Commissioner’s 
determination  of  deficiencies  in  respondent’s  income  and 
profits  taxes  for  fiscal  years  ending  May  31,  1919,  and 
1920.  The  taxpayer  claimed  allowances  for  obsolescence, 
resulting  from  prohibition  legislation,  of  a  part  of  a  build- 
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ing.  It  was  denied.  7  B.  T.  A.  1241.  The  Court  of 
Appeals  reversed.  38  F.  (2d)  718. 

The  taxpayer,  a  Louisiana  corporation  organized  in 
1911,  was  engaged  in  making  and  selling  beer.  November 
3,  1919,  it  abandoned  that  business  and  commenced  the 
manufacture  of  near  beer  which  it  continued  until  1923. 
For  the  manufacture  of  beer  the  taxpayer  had  a  brewery 
building  and  a  cellar  building  having  three  floors.  After 
prohibition  the  brewery  building  and  one  floor  of  the 
cellar  building  were  used  in  the  production  of  near  beer. 
Two  floors  of  the  cellar  building  and  certain  steel  and 
wooden  vats  thereon  formerly  used  for  aging  beer  were 
not  needed  and  their  use  was  discontinued  on  November 
3,  1919.  The  Board  found  that  the  vats  had  no  salvage 
value  and  held  their  depreciated  cost  deductible  as 
obsolescence  over  the  period  from  December  18,  1917,  the 
date  of  the  submission  of  the  Eighteenth  Amendment,  to 
January  16,  1920,  the  date  that  prohibition  took  effect. 
But  it  denied  any  allowance  for  obsolescence  of  the  two 
floors  on  the  ground  that,  while  the  taxpayer  ceased  to 
use  them,  there  was  nothing  in  the  record  to  indicate  that 
the  structure  was  obsolete  or  becoming  so.  The  Court 
of  Appeals  held  the  evidence  ample  to  support  the  tax¬ 
payer’s  contention  that  after  abandonment  the  two  floors 
possessed  no  residual  or  salvage  value.  The  Government 
has  raised  here  only  the  question  whether  under  the  Reve¬ 
nue  Act  of  1918,  §  234  (a)  (4)  or  (a)  (7)  a  deduction 
may  be  allowed  for  loss  or  obsolescence  of  tangible  prop¬ 
erty  caused  by  prohibition  legislation,  and  concedes  that 
it  is  not  in  position  to  contend  that  the  evidence  was  not 
sufficient  to  establish' obsolescence  of  the  two  floors. 

The  Government  relies  on  Clarke  v.  Haberle  Brewing 
Co.,  280  U.  S.  384,  and  Renziehausen  v.  Lucas,  280  U.  S. 
387.  But  we  have  held  in  the  Gambrinus  case  just 
decided  that  under  §  234  (a)  (7)  a  brewing  company  is 
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entitled  to  allowance  for  obsolescence  of  its  building  that 
was  caused  by  the  imminence  and  taking  effect  of  prohi¬ 
bition.  That  case  rules  this  one. 

Judgment  affirmed. 


BURNET,  COMMISSIONER  OF  INTERNAL  REVE¬ 
NUE,  v.  NIAGARA  FALLS  BREWING  COMPANY 

ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  61.  Argued  January  21,  1931— Decided  February  24,  1931. 

1.  Under  §  234  (a)  (7)  of  the  Revenue  Act  of  1918,  a  brewing  com¬ 
pany  was  entitled  to  a  reasonable  allowance  for  obsolescence  of 
tangible  property  caused  by  prohibition  legislation.  Gambrinus 
Brewery  Co.  v.  Anderson,  ante,  p.  638.  P.  651. 

2.  The  Court  takes  judicial  notice  that,  prior  to  the  submission  of 
the  Eighteenth  Amendment  in  1917,  more  than  thirty  States  had 
enacted  prohibitory  laws;  that  a  federal  war  measure,  effective 
August  10,  1917,  required  the  reduction  of  the  alcoholic  content  of 
beer;  that  the  proposed  Amendment  was  ratified  by  twelve  States 
in  the  first  six  months  of  1918  and  by  three  more  before  the  expira¬ 
tion  of  that  year;  that  twenty-one  States  ratified  it  in  the  early 
part  of  January,  1919;  that  in  that  month  the  Amendment  became 
a  part  of  the  Constitution  and  that  it  took  effect  one  year  later, 
January  16,  1920.  P.  651. 

3.  Obsolescence  is  not  necessarily  confined  to  particular  elements  or 
parts  of  a  plant,  but  may  affect  the  whole  of  it;  and  it  may  result 
from  Jaws  regulating  or  forbidding  the  particular  use  to  which  the 
property  has  been  put  as  well  as  from  other  causes.  P.  653. 

4.  The  purpose  of  the  statute  in  allowing  deductions  for  obsolescence, 
§  234  (a)  (7),  supra,  is  to  guide  the  ascertainment  of  taxable  in¬ 
come  each  year;  and,  like  other  tax  laws,  it  should  be  construed 
liberally  in  favor  of  the  taxpayer.  P.  654. 

5.  The  burden  of  proving  the  existence  and  amount  of  obsolescence 
may  be  sustained  by  such  weight  of  evidence  as  would  reasonably 
support  a  verdict  for  the  plaintiff  in  an  ordinary  action  for  money. 
P.  654. 
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6.  A  reasonable  approximation  of  the  amount  that  fairly  may  be  in¬ 
cluded  in  the  accounts  of  any  year  is  all  that  is  required.  P.  655. 

7.  In  determining  the  deduction  for  obsolescence,  the  amount  prob¬ 
ably  recoverable  from  the  property,  at  the  end  of  its  service,  by 
putting  it  to  another  use  or  by  selling  it  as  scrap  or  otherwise,  is  to 
be  considered.  There  is  no  hard  and  fast  rule  that  the  taxpayer 
must  show  that  it  will  be  scrapped  or  cease  to  be  used  or  useful 
for  any  purpose,  before  an  allowance  may  be  made  for  obsolescence. 
P.  655. 

8.  The  facts  found  in  this  case  show  that  obsolescence  of  the  tax¬ 
payer’s  brewing  plant  commenced  at  about  the  beginning  of  1918 
and  was  complete  upon  the  taking  effect  of  prohibition  in  January 
1920,  the  taxpayer  having  been  unable  to  find  any  profitable  use  of 
the  property,  in  the  manufacture  of  near-beer  or  otherwise,  and 
the  sums  received  as  rents  and  from  a  sale  constituting  mere  sal¬ 
vage.  P.  656. 

38  F.  (2d)  217,  affirmed. 

Certiorari,  281  U.  S.  712,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  reversed  a  decision  of  the 
Board  of  Tax  Appeals,  13  B.  T.  A.  1040,  sustaining  dis¬ 
allowances  in  tax  returns. 

Mr.  Claude  R.  Branch,  Special  Assistant  to  the  Attor¬ 
ney  General,  with  whom  Solicitor  General  Thacker,  As- 
sistant  Attorney  General  Youngquist  and  Messrs.  Sewall 
Key,  J.  Louis  Monarch  and  John  MacC.  Hudson,  Special 
Assistants  to  the  Attorney  General,  and  Clarence  M. 
Charest,  General  Counsel,  Bureau  of  Internal  Revenue, 
were  on  the  brief,  for  petitioner. 

The  Revenue  Act  of  1918  does  not  authorize  a  deduc¬ 
tion,  either  as  obsolescence  or  as  a  loss,  for  the  decline 
in  value  of  property,  whether  tangible  or  intangible,  re¬ 
sulting  from  the  imminence  and  incidence  of  national 
prohibition  legislation.  Clarke  v.  Haberle  Brewing  Co., 
280  U.  S.  384. 

There  was  no  obsolescence  in  fact.  To  sustain  the 
claim  it  must  appear  that  the  taxpayer  foresaw  with  rea¬ 
sonable  certainty  that  the  property  would  not  be  useful 


650 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court.  282  U.S. 

in  his  business  or  any  other  business,  at  some  definite 
time  in  the  future,  when  the  property  would  have  to  be 
abandoned.  There  is  no  finding  that  this  occurred  during 
1918  or  1919.  Obsolescence  results  from  a  lack  of  use¬ 
fulness  and  not  from  a  lack  of  use.  The  taxpayer  com¬ 
menced  to  manufacture  near-beer  in  1917,  using  the  same 
property  and  equipment  as  was  used  to  manufacture  beer. 
The  imminence  of  prohibition  legislation  did  not  justify 
the  conclusion  that  it  would  affect  the  manufacture  and 
sale  of  near-beer  or  shorten  the  useful  life  of  the  property. 
After  the  adoption  of  national  prohibition,  the  taxpayer 
continued  the  manufacture  and  sale  of  near-beer.  Its 
failure  to  use  the  property  to  as  great  an  extent  as  before 
was  due  not  to  any  lack  of  usefulness  but  solely  to  an 
absence  of  a  large  demand  for  the  product. 

There  was  no  sale  or  abandonment  of  the  property 
until  1928,  and  consequently  there  is  no  basis  for  an  alter¬ 
native  claim  to  the  deductions  of  1918  and  1919  as  a 
business  loss  in  those  years. 

Mr.  Basil  Robillard  for  respondents. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

In  making  its  tax  returns  for  1918  and  1919  the  brew¬ 
ing  company,  because  of  approaching  prohibtion,  made 
deductions  for  obsolescence  of  its  buildings,  machinery 
and  equipfnent.  The  Commissioner  disallowed  the  de¬ 
ductions  on  the  ground  that  after  prohibition  the  tax¬ 
payer  continued  to  use  his  property  to  make  and  sell  near 
beer  and  other  non-intoxicating  beverages.  The  Board  of 
Tax  Appeals  sustained  the  Commissioner.  13  B.  T.  A. 
1040.  The  Circuit  Court  of  Appeals  reversed.  38  F. 
(2d)  217. 

The  pertinent  words  of  the  statute,  Revenue  Act  of 
1918,  §  234  (a)  (7)  are:  “A  reasonable  allowance  for  the 
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exhaustion,  wear  and  tear  of  property  used  in  the  trade 
or  business,  including  a  reasonable  allowance  for 
obsolescence.’’ 

The  Government  contends  that  this  statute  did  not 
authorize  a  deduction  for  obsolescence  of  tangible  prop¬ 
erty  resulting  from  the  imminence  of  prohibition.  But  in 
the  Gambrinus  case  just  decided  we  hold  the  contrary. 

The  Government  also  maintains  that  on  the  facts  of 
this  case  no  allowance  for  obsolescence  should  be  made. 

We  take  judicial  notice  of  the  following:  Prior  to  the 
submission  of  the  Eighteenth  Amendment  in  1917,  more 
than  30  States  had  enacted  prohibitory  laws.  A  war 
measure,  effective  August  10,  1917,  required  the  reduc¬ 
tion  of  the  alcoholic  content  of  beer.  The  proposed 
amendment  was  ratified  by  12  States  in  the  first  six 
months  of  1918  and  by  three  more  before  the  expiration 
of  that  year;  21  States  ratified  in  the  early  part  of  Jan¬ 
uary,  1919,  and  in  that  month  the  Amendment  became  a 
part  of  the  Constitution  and  took  effect  one  year  later, 
January  16,  1920. 

There  is  no  controversy  as  to  facts  found  by  the  Board  of 
Tax  Appeals: 

The  brewing  company  from  1902  until  October,  1919, 
was  engaged  in  making  and  selling  beer.  Its  sales  from 
1912  to  1917  inclusive  ranged  from  30,681  to  37,176  bar¬ 
rels  per  year.  Due  to  war-time  prohibition,  its  sales  fell 
off  in  1918  to  30,204  barrels,  about  19  per  cent,  less  than 
the  sales  of  the  preceding  year,  and  in  1919  to  17,823  bar¬ 
rels,  about  40  per  cent,  less  than  in  1918. 

At  the  end  of  1917  the  depreciated  cost,  and  actual 
value,  of  the  company’s  land,  buildings  and  equipment 
was  $477,054.60.  After  deducting  the  allowances  in  1918 
and  in  1919  for  exhaustion,  wear  and  tear  of  its  plant  and 
for  obsolescence  of  property  used  for  making  beer,  the 
book  value  of  such  property  was  reduced  to  $279,117.08. 
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But  due  to  prohibition  laws  its  actual  value  at  the  end 
of  1919  was  only  $90,475.  That  is  $188,642.08  less  than 
the  book  value  after  such  deductions. 

Its  buildings,  machinery  and  equipment  were  designed 
and  constructed  for  the  brewing  and  selling  of  beer  and 
were  not  available  or  readily  adaptable  to  other  uses. 
The  buildings  were  damp,  the  floor  levels  uneven;  there 
were  few  openings  for  light  and  no  elevators,  and  the 
property  was  located  in  a  manufacturing  zone.  Much 
of  the  machinery  could  not  be  removed  without  dis¬ 
mantling  or  tearing  out  the  walls  of  the  building  and  some 
of  it  could  not  be  removed  except  by  tearing  out  a  side 
of  the  building.  The  company’s  officers  considered  sell¬ 
ing  or  converting  its  buildings  and  machinery  into  a  plant 
for  a  dairy,  cold  storage,  ice  cream  manufacturing,  dry 
storage,  ice  manufacture,  fruit  storage,  semicold  storage, 
machine  shop,  or  chemical  plant.  They  could  find  no 
use  for  the  property  except  for  the  purpose  of  making  near 
beer  and  other  soft  drinks. 

In  1917  the  company  began  to  manufacture  near  beer 
and  for  that  purpose  used  the  machinery  and  processes 
employed  in  the  making  of  beer.  An  additional  process 
for  dealcoholizing  was  necessary.  It  sold  16  barrels  in 
that  year,  327  in  1918,  8  in  1919,  7,921  in  1920  and  2,852 
in  1921. 

In  1918  it  began  the  manufacture  of  other  soft  drinks 
by  use  of  machinery  not  here  involved.  In  October, 
1919,  because  of  prohibition,  the  company  discontinued 
the  making  of  beer.  It  abandoned  the  lower  floor  of 
one  of  its  buildings  which  had  been  devoted  to  storing 
and  aging  beer.  That  process  is  not  involved  in  making 
near  beer.  Thereafter  a  part -of  another  building  with  the 
equipment  therein  which  had.  been  used  three  or  four 
times  a  week  in  making  and  bottling  beer  was  used  only 
once  in  about  two  weeks  in  making  near  beer.  Appar¬ 
ently  the  rest  of  the  property  was  used  in  connection  with 
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the  making  of  such  near  beer  and  other  soft  drinks  as 
were  made  by  the  company  prior  to  its  going  out  of 
business. 

The  company  could  not  operate  at  a  profit  after  prohi¬ 
bition  and  the  corporation  was  voluntarily  dissolved  in 
December  of  1921.  Its  affairs  were  administered  by  its 
former  directors  acting  as  trusteed.  In  January,  1922, 
they  leased  all  the  property,  including  equipment  that 
had  been  added  for  the  making  of  soft  drinks,  for  a  term 
of  three  months  with  privilege  of  renewal  by  the  lessee. 
The  lease  was  still  in  effect  at  the  time  of  the  hearing 
before  the  Board  in  1927.  The  rent  was  at  the  rate  of 
$5,000  per  year  plus  taxes,  insurance  and  repairs. 

The  difference  between  the  depreciated  cost  (found  to 
be  actual  value)  December  31,  1917,  and  the  value  of  the 
property  in  1918  and  1919  was  due  to  the  imminence  and 
incidence  of  war-time  and  permanent  prohibition.  There 
was  no  material  change  in  the  value  of  land  and  build¬ 
ings  in  the  vicinity  used  for  purposes  other  than  brewing. 
In  December,  1921,  the  company  sold  certain  of  its  land, 
free  from  buildings,  for  $20,000.  Up  to  the  time  of  the 
hearing  the  highest  offer  for  the  remaining  property  that 
the  company  was  able  to  secure  was  $35,000. 

The  Government  argues  that  obsolescence  is  the  state 
of  becoming  obsolete,  that  property  is  obsolete  when  it  is 
no  longer  useful  for  the  purpose  for  which  it  was  acquired 
and  cannot  be  used  for  any  other  purpose  and  that  obso¬ 
lescence  begins  only  when  there  is  a  reasonable  certainty 
that  the  property  will  become  obsolete.  And  further, 
that  there  is  no  finding  that  at  any  time  during  the  tax¬ 
able  years  in  question  it  became  apparent  that  the  prop¬ 
erty  would  become  obsolete  and  that  no  inference  to  that 
effect  can  properly  be  drawn  from  the  facts  found. 

In  the  solution  of  the  problem  here  presented,  no  gen¬ 
eral  or  comprehensive  definition  of  “  obsolescence  ”  is 
necessary.  The  word  is  much  used  and  its  meaning  de- 
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pends  upon  and  varies  with  the  connections  in  which  it 
is  employed.  It  has  been  said  to  be  “  the  condition  or 
process  by  which  units  gradually  cease  to  be  useful  or 
profitable  as  a  part  of  the  property,  on  account  of  changed 
conditions.”  *  Obsolescence  is  not  necessarily  confined 
to  particular  elements  or  parts  of  a  plant ;  the  whole  may 
become  obsolete.  Obsolescence  may  arise  as  the  result 
of  laws  regulating  or  forbidding  the  particular  use  of  the 
property  as  well  as  from  changes  in  the  art,  the  shifting 
of  business  centers,  loss  of  trade,  inadequacy  or  other 
causes. 

We  are  here  concerned  with  the  meaning  of  obsolescence 
as  used  in  the  above  quoted  clause  of  the  taxing  Act. 
Clearly  the  statute  contemplates  that,  where  warranted 
by  the  facts,  the  taxpayer  shall  have  the  benefit  of,  and 
in  making  his  return  may  deduct  in  each  year,  a  reason¬ 
able  allowance  to  cover  obsolescence  of  the  tangible  prop¬ 
erty.  And  that  is  in  accord  with  sound  principles  of  ac¬ 
counting.  Cf.  Kansas  City  So.  Ry.  v.  United  States,  231 
U.  S.  423,  451.  Pacific  Gas  Co.  v.  San  Francisco,  265  U.  S. 
403,  415.  The  provision  is  general  and  applied  alike  to 
all  taxpayers ;  its  purpose  is  to  guide  the  ascertainment  of 
taxable  income  in  each  year.  It  is  a  familiar  rule  that 
tax  laws  are  to  be  liberally  construed  in  favor  of  taxpayers. 
Farmers  Loan  &  T.  Co.  v.  Minnesota,  280  U.  S.  204,  212. 
Bowers  v.  N.  Y.  &  Albany  Co.,  273  U.  S.  346,  350.  United 
States  v.  Merriam,  263  U.  S.  179,  188.  Shwab  v.  Doyle, 
258  U.  S.  529,  536.  Eidman  v.  Martinez,  184  U.  S.  578, 
583. 

It  would  be  unreasonable  and  violate  that  canon  of 
construction  to  put  upon  the  taxpayer  the  burden  of  prov¬ 
ing  to  a  reasonable  certainty  the  existence  and  amount  of 
obsolescence.  Such  weight  of  evidence  as  would  reason¬ 
ably  support  a  verdict  for  a  plaintiff  in  an  ordinary  action 
for  the  recovery  of  money  fairly  may  be  deemed  sufficient. 


*  Transactions,  Am.  Soc,  C.  E.,  Vol.  81,  p.  1527. 
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Neither  the  cost  of  obsolescence  nor  of  accruing  exhaus¬ 
tion,  wear  and  tear  that  is  properly  chargeable  in  any  pe¬ 
riod  of  time  can  be  measured  accurately.  A  reasonable 
approximation  of  the  amount  that  fairly  may  be  in¬ 
cluded  in  the  accounts  of  any  year  is  all  that  is  required. 
In  determining  the  proper  deduction  for  obsolescence 
there  is  to  be  taken  into  consideration  the  amount  prob¬ 
ably  recoverable,  at  the  end  of  its  service,  by  putting  the 
property  to  another  use  or  by  selling  it  as  scrap  or  other¬ 
wise.  There  is  no  hard  and  fast  rule,  as  suggested  by  the 
Government,  that  a  taxpayer  must  show  that  his  prop¬ 
erty  will  be  scrapped  or  cease  to  be  used  or  useful  for 
any  purpose,  before  any  allowance  may  be  made  for 
obsolescence. 

There  is  no  claim  that,  if  allowable  at  all,  the  amounts 
deducted  were  excessive  or  that  they  were  not  properly 
allocated  as  between  the  two  years  in  question.  The 
rapid  advance  toward  prohibition  prior  to  and  in  1917  was 
sufficient  to  warn  one  engaged  in  brewing  beer  that  his 
business  would  probably  be  brought  to  an  end  at  an  early 
date.  In  January,  1919,  before  ther  tax  return  for  1918 
was  due,  prohibition  was  established  to  take  effect  one 
year  later.  The  facts  found  show  that  in  the  early  part  of 
1918  the  company  was  abundantly  justified  in  concluding 
that  upon  the  taking  effect  of  prohibition  it  must  cease  to 
use  its  brewery  for  making  beer. 

It  was  then  warranted  in  concluding  that  the  period  of 
dbsolescence  commenced  about  the  first  of  1918  and  would 
end  upon  the  taking  effect  of  prohibition.  The  fact  that 
prohibition  would  put  all  the  breweries  out  of  business  is. 
enough  to  show  that  it  would  be  practically  impossible  to 
sell  such  properties  or  find  other  uses  to  which  they  profit¬ 
ably  could  be  put.  Due  to  prohibition  the  diminution  in 
value  of  the  company’s  property  in  1918  and  1919  was 
about  twice  as  much  as  the  total  of  all  sums  deducted  to 
cover  obsolescence  in  those  years.  In  that  period  over  80 


656 


OCTOBER  TERM,  1930. 

Syllabus. 


282  U.S. 


per  cent,  of  the  1917  value  of  its  lands,  buildings  and 
equipment  disappeared.  Notwithstanding  diligent  efforts, 
the  property  could  not  be  put  to  any  profitable  use  or  sold 
for  more  than  a  fraction  of  its  value  in  1917.  The  rents 
realized  under  a  short  term  lease  renewed  from  time  to 
time  for  more  than  five  years  amounted  to  less  than  one 
and  one-half  per  cent,  of  such  value. 

The  facts  found  clearly  show  that  obsolescence  com¬ 
menced  about  the  beginning  of  1918  and  that  the  prop¬ 
erty  became  obsolete  upon  the  taking  effect  of  prohibition 
in  January,  1920.  The  company  was  unable  to  find  any 
profitable  use  to  which  the  property  could  be  put.  The 
sums  received  on  the  sale  and  as  rents  constituted  mere 
salvage. 

Judgment  affirmed. 

UNITED  STATES  v.  MICHEL. 

SAME  v.  KRIEGER. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

Nos.  79  and  80.  Argued  January  28,  1931. — Decided  February  24, 

.  1931. 

.1.  Under  R.  S.  §  3226,  as  amended,  a  suit  against  the  United  States 
to  recover  an  internal  revenue  tax  will  not  lie  if  not  commenced 
within  five  years  after  payment  of  the  tax  or  within  two  years 
after  disallowance  by  the  Commissioner  of  Internal  Revenue  of  the 
taxpayer’s  claim  for  refund.  P.  658. 

2.  Notwithstanding  the  provision  of  this  statute  directing  the  Com¬ 
missioner  within  90  days  after  any  disallowance  to  notify  the'tax- 
payer  thereof  by  mail,  the  two-year  limitation  on  suit  begins  on 
disallowance  and  not  on  the  giving  of  notice  by  the  Commissioner. 
P.  658. 

3.  Suit  may  not  be  maintained  against  the  United  States  in  any  case 
not  clearly  within  the  terms  of  the  statute  by  which  it  consents  to 
be  sued.  P.  659. 

37  F.  (2d)  38,  reversed. 
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Certiorari,  281  U.  S.  714,  to  review  two  reversals  of 
judgments  dismissing  the  complaints  in  suits  to  recover 
money  collected  as  taxes. 

Assistant  Attorney  General  Youngquist ,  with  whom 
Attorney  General  Mitchell  and  Messrs.  Claude  R.  Branch, 
Bewail  Key  and  John  H.  McEvers,  Special  Assistants  to 
the  Attorney  General,  and  Erwin  N.  Griswold  were  on  the 
brief,  for  the  United  States. 

Mr.  Donald  Horne,  with  whom  Mr.  Mortimer  J.  Wohl 
was  on  the  brief,  for  respondents. 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

These  actions  were  brought  in  the  District  Court  for 
the  Southern  District  of  New  York.  Each  respondent 
sued  to  recover  income  taxes  incorrectly  determined  for 
1919  and  paid  in  1920.  On  defendant’s  motion  in  the 
nature  of  a  general  demurrer  that  court  dismissed.  The 
Circuit  Court  of  Appeals  reversed.  37  F.  (2d)  38. 

The  sole  question  is  whether  the  actions  were  com¬ 
menced  within  the  time  allowed  by  R.  S.,  §  3226,  as 
amended.  26  U.  S.  C.,  §  156. 

In  1924,  Michel  on  February  7,  and  Krieger  on  Sep¬ 
tember  15,  filed  a  claim  for  refund.  The  Commissioner 
of  Internal  Revenue  by  a  letter  dated  August  J.7,  1925, 
advised  Michel  that  his  claim  would  be  rejected  and  that 
the  rejection  would  officially  appear  on  the  next  schedule 
to  be  approved  by  him.  The  claim  was  rejected  Sep¬ 
tember  2.  The  Commissioner,  April  2,  1925,  sent  a  like 
letter  to  Krieger,  and  his  claim  was  rejected  April  20. 
The  Commissioner  did  not  give  notice  to  either  of  them 
that  his  claim  had  been  disallowed  or  of  the  date  of  dis¬ 
allowance  until  June  27,  1928.  The  suits  were  subse¬ 
quently  brought  more  than  two  years  after  the  rejections 
and  less  than  two  years  after  the  notices. 


22110°—  31 
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Section  3226  as  amended  provides: 

“No  suit  or  proceeding  shall  be  maintained  in  any 
court  for  the  recovery  of  any  internal  revenue  tax  alleged 
to  have  been  erroneously  or  illegally  assessed  or  col¬ 
lected  .  .  .  until  a  claim  for  refund  or  credit  has  been 
duly  filed  with  the  Commissioner  of  Internal  Reve¬ 
nue  ...  No  such  suit  or  proceeding  shall  be  begun 
before  the  expiration  of  six  months  from  the  date  of  filing 
such  claim  unless  the  commissioner  renders  a  decision 
thereon  within  that  time,  nor  after  the  expiration  of  five 
years  from  the  date  of  the  payment  of  such  tax  ... 
unless  such  suit  or  proceeding  is  begun  within  two  years* 
after  the  disallowance  of  the  part  of  such  claim  to  which 
such  suit  or  proceeding  relates.  The  commissioner  shall 
within  90  days  after  any  such  disallowance  notify  the  tax¬ 
payer  thereof  by  mail.” 

By  this  statute  the  United  States  waived  its  sovereign 
immunity  from  suit.  The  permission  to  sue  is  condi¬ 
tioned  on  the  filing  of  a  claim  and  the  lapse  of  six  months 
or  the  disallowance  of  the  claim  within  that  period,  and 
is  limited  to  not  more  than  five  years  after  payment 
of  the  tax  unless  the  claim  has  been  disallowed  and 
the  action  is  commenced  within  two  years  from  the 
disallowance. 

Neither  of  these  claims  was  rejected  within  six  months 
after  filing.  And  in  each  case  more  than  two  years 
elapsed  after  rejection  before  the  Commissioner  sent  no¬ 
tice  that  the  claim  had  been  disallowed.  Neither  action 
was  commenced  within  five  years  after  payment  of  the 
tax  or  within  two  years  after  disallowance  of  the  claim. 
The  taxpayers  contend,  and  the  Circuit  Court  of  Appeals 
held,  that  the  permission  to  sue  continues  for  two  years 
after  notice  that  the  claims  had  been  disallowed  and  that 
therefore  these  actions  were  commenced  within  time. 

As  the  Commissioner  did  not  act  within  six  months, 
permission  to  sue  did  not  depend  upon  the  rejection  of 
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the  claim  or  upon  the  giving  of  the  notice.  By  the  terms 
of  the  statute  the  period  within  which  the  Government 
consented  to  be  sued  commenced  at  the  expiration  of  such 
six  months  and  continued  uninterruptedly  through  the 
five-year  period  following  the  date  of  payment  and  until 
“  two  years  after  the  disallowance.”  While  the  statute 
declares  that  the  Commissioner  within  a  specified  time 
shall  notify  the  taxpayer  that  his  claim  has  been  dis¬ 
allowed,  it  is  nowhere  stated  that  the  Commissioner’s 
failure  to  give  the  notice  will  in  any  event  operate  to 
extend  the  time  for  bringing  suit.  An  implication  to  that 
effect  cannot  prevail  against  the  rule  expressly  stated. 
It  is  clear  that  where  the  Commissioner  renders  no  deci¬ 
sion  within  six  months  the  section  contemplates  that  be¬ 
fore  commencing  his  suit  the  taxpayer  will  ascertain  by 
inquiry  whether  the  Commissioner  has  acted.  This  at 
least  suggests  that  it  may  be  the  intention  of  the  Act  to 
leave  a  like  burden  upon  claimants  in  all  cases. 

Provisions  in  tax  laws  limiting  the  time  within  which  the 
United  States  may  enforce  the  payment  of  taxes  by  dis¬ 
traint  or  suit  are  to  be  interpreted  liberally  in  favor  of  the 
taxpayers.  Bowers  v.  N.  Y.  &  Albany  Co.,  273  U.  S. 
346.  United  States  v.  Updike,  281  U.  S.  489.  But  it  is 
also  well  established  that  suit  may  not  be  maintained 
against  the  United  States  in  any  case  not  clearly  within 
the  terms  of  the  statute  by  which  it  consents  to’ be  sued. 
Eastern  Transp.  Co.  v.  United  States,  272  U.  S.  675,  686. 
Price  v.  United  States,  174  U.  S.  373,  375-376.  There  is 
nothing  in  the  legislative  history  of  the  provision  to  indi¬ 
cate  an  intention  that  the  two-year  period  should  not 
commence  upon  the  disallowance  of  the  claim  or  that  it 
should  be  extended  by  the  failure  of  the  Commissioner  to 
give  the  specified  notice.* 


*  Senate  Report  No.  1137,  67th  Congress,  4th  Session,  p.  5.  House 
Report  No.  1757,  67th  Congress,  4th  Session,  p.  3. 
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Having  regard  to  the  rule  of  strict  construction  to  be 
applied  to  waivers  by  the  United  States  of  its  sovereign 
immunity  from  suit,  the  clause  reasonably  may  be  read 
merely  as  a  direction  to  the  Commissioner  to  send  the 
notice  to  claimant  without  making  the  failure  so  to  do 
have  the  effect  of  enlarging  the  period  for  suing  as  other¬ 
wise  definitely  prescribed. 

The  permission  to  each  of  the  plaintiffs  to  bring  suit 
expired  two  years  after  his  claim  was  disallowed. 

Judgments  reversed. 


CONNECTICUT  v.  MASSACHUSETTS. 

No.  12,  Original.  Argued  January  5,  6,  1931. — Decided  February 

24,  1931. 

1.  This  Court  will  not  exert  its  extraordinary  power  to  control  the 
conduct  of  one  State  at  the  suit  of  another,  unless  the  threatened 
invasion  of  rights  is  of  serious  magnitude  and  established  by 
clear  and  convincing  evidence.  P.  669. 

2.  The  burden  of  proof  in  such  cases  is  much  greater  than  that 
generally  imposed  on  a  private  party  seeking  to  enjoin  another. 
P.  669. 

3.  Pursuant  to  Acts  of  her  legislature,  and  subject  to  limitations 
fixed  by  the  Secretary  of  War,  Massachusetts  proposes  to  di¬ 
vert  water  from  streams  within  her  territory,  the  Ware  and  Swift 
Rivers,  which  are  tributaries  of  the  Connecticut,  a  navigable  river 
flowing  through  Massachusetts  and  thence  through  the  State  of 
Connecticut.  The  diverted  water  will  be  conducted  out  of  the 
Connecticut  River  watershed,  to  the  Boston  district,  where  it  will 
be  used  for  drinking  and  other  domestic  purposes.  That  district 
will  be  faced  by  a  water  shortage  in  the  near  future  and  the 
tributaries  referred  to  were  selected,  after  elaborate  research,  as 
the  source  of  new  supply,  rather  than  sources  in  the  eastern 
part  of  Massachusetts  which  are  polluted  or  liable  to  become  so. 
Connecticut  sought  to  enjoin  the  diversion,  for  herself  and  as 
parens  patriae.  Held,  upon  the  facts  as  found  by  a  Master  and 
accepted  by  the  Court: 
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(1)  The  controversy  is  not  necessarily  to  be  determined,  by  the 
common  law  of  riparian  rights,  which  prevails  in  both  States. 
P.  669. 

(2)  Suits  of  this  kind  are  to  be  determined  on  the  basis  of 
equality  of  right,  which  means,  not  that  there  must  be  an  equal 
division  of  the  waters  of  the  stream  among  the  States  through 
which  it  flows,  but  that  the  principles  of  right  and  equity  shall  be 
applied,  having  regard  to  the  constitutional  equality  of  the  States, 
and  that,  upon  a  consideration  of  the  pertinent  laws  of  the  con¬ 
tending  States,  and  all  other  relevant  facts,  this  Court  will  deter¬ 
mine  what  is  an  equitable  apportionment  of  the  use  of  such  waters. 
P.  670. 

(3)  The  facts  do  not  show  that  any  real  or  substantial  injury 
or  damage  will  presently  result  to  Connecticut  from  the  proposed 
diversions.  P.  672. 

(4)  The  possibility  that  hydro-electric  works  in  Connecticut, 
which,  as  now  existing,  will  not  be  affected  by  the  proposed  diver¬ 
sions,  might  be  enlarged  in  the  future  so  as  to  use  the  whole  capac¬ 
ity  of  the  river,  is  not  ground  for  enjoining  the  diversions.  P.  673. 

(5)  The  proposed  diversions  by  Massachusetts  should  not  be 
enjoined.  P.  673. 

(6)  Inasmuch  as  the  diversions  intended  by  Massachusetts  are 
limited  to  the  tributaries  in  question,  Connecticut  has  no  occasion 
to  ask  for  an  injunction  against  future  diversions  from  other 
tributaries.  P.  673. 

(7)  Connecticut’s  bill  will  be  dismissed  without  prejudice  to  her 
right  to  maintain  a  suit  against  Massachusetts  whenever  it  shall 
appear  that  substantial  interests  of  Connecticut  are  being  injured 
through  a  material  increase  of  the  amount  of  the  waters  of  the  Ware 
and  Swift  diverted  by  or  under  the  authority  of  Massachusetts 
over  and  above  the  quantities  authorized  by  the  Acts  of  the  legis¬ 
lature  as  heretofore  limited  by  the  War  Department.  P.  674. 

Final  Hearing  of  an  original  suit  upon  exceptions  to 
the  report  of  the  Special  Master. 

Messrs.  Ernest  L.  Averill,  Deputy  Attorney  General  of 
Connecticut,  and  Benedict  M.  Holden,  with  whom  Mr. 
Benjamin  W.  Ailing,  Attorney  General,  was  on  the  brief, 
for  complainant. 
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Mr.  Bentley  W.  Warren,  Special  Assistant  Attorney- 
General  of  Massachusetts,  with  whom  Messrs.  Joseph  E. 
Warner,  Attorney  General,  Gerald  J.  Callahan,  R.  Ammi 
Cutter,  and  Manley  0.  Hudson  were  on  the  brief,  for 
defendant.* 

Mr.  Justice  Butler  delivered  the  opinion  of  the  Court. 

The  State  of  Connecticut  brought  this  suit  against  the 
Commonwealth  of  Massachusetts  to  enjoin  her  from  di¬ 
verting  waters  from  the  watershed  of  the  Connecticut 
river  to  provide  water  for  Boston  and  neighboring  cities 
and  towns. 

Legislation  of  Massachusetts  authorizes  diversion  into 
the  Wachusett  reservoir  of  the  flood  waters  of  the  Ware 
river,  c.  375,  Laws  1926,  and  of  certain  waters  of  the 
Swift  river,  c.  321,  Laws  1927.  The  watersheds  of  these 
rivers  are  about  midway  between  the  Boston  district  and 
the  westerly  boundary  of  the  Commonwealth.  They  are 
tributaries  of  the  Chicopee;  all  are  non-navigable  streams 
wholly  within  Massachusetts.  The  Chicopee  empties 
into  the  Connecticut  just  above  Springfield.  The  latter 
rises  in  Canada  and  northern  New  Hampshire.  It  flows 
between  New  Hampshire  and  Vermont  through  Massa¬ 
chusetts  and  Connecticut  into  Long  Island  Sound.  It 
is  about  345  miles  long  and  drains  11,300  square  miles 
of  which  1,385  are  in  Connecticut. 

The  complaint  alleges: 

Connecticut  and  Massachusetts  recognize  the  common 
law  doctrine  that  riparian  owners  have  the  right  to  the 
undiminished  flow  of  the  stream  free  from  contamination 
or  burden  upon  it.  Connecticut  appears  as  owner  of 
riparian  lands  and  of  the  bed  of  the  river  and  as  parens 

*  The  interesting  and  elaborate  arguments  in  this  case  were  much 
concerned  with  the  facts,  and  could  not  be  faithfully  represented 
here  without  exceeding  space  limits, 
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patriae.  The  proposed  diversion  will  take  water  tributary 
to  the  Connecticut  entirely  out  of  its  watershed,  will  im¬ 
pair  navigability  of  that  stream,  will  take  flood  waters 
and  thereby  cause  damage  to  agricultural  lands  that  are 
subject  to  yearly  inundation.  The  Connecticut  is  now 
heavily  burdened  with  offensive  matter  put  into  the  river 
in  Massachusetts  and  requires  all  the  water  that  naturally 
comes  down  the  river  to  prevent  it  from  becoming  a  nui¬ 
sance  and  menace  to  public  health.  The  diversion  will 
destroy  property  of  Connecticut  and  of  its  inhabitants 
without  due  process  of  law  and  cause  injury  for  which 
there  is  no  adequate  remedy  at  law.  The  diversion  pres¬ 
ently  proposed  is  only  a  portion  of  that  covered  by  the 
plan  adopted  by  Massachusetts  which  includes  the  acqui¬ 
sition  of  the  waters  of  other  tributaries  of  the  Connecticut. 

By  its  answer  and  amendments  thereto  Massachusetts 
denies  that  the  proposed  diversion  will  cause  any  injury 
or  damage,  and  avers  that  the  amount  of  water  to  be 
taken  is  negligible  when  compared  with  the  flow  of  the 
river  where  it  enters  Connecticut,  that  an  emergency 
exists  in  Massachusetts  constituting  a  justification  for  a 
reasonable  use  of  such  waters,  that  the  serious  injury  to 
the  people  of  the  Commonwealth  if  diversion  be  pro¬ 
hibited  compared  to  the  trivial  damage  possibly  caused  to 
Connecticut  and  its  people  if  diversion  be  permitted  should 
lead  a  court  of  equity  to  give  substitutional  relief  rather 
than  that  specifically  prayed,  that  Connecticut’s  conten¬ 
tion  that  the  diversion  will  interfere  with  navigation  is 
not  open  in  the  absence  of  proof  that  Massachusetts  has 
diverted  or  actually  proposes  to  divert  more  water  than  is 
permitted  by  the  War  Department,  that  the  proposed 
diversion  is  in  all  respects  a  reasonable  use  of  the  waters 
in  question  and  that  the  project  will  stabilize  the  flow 
of  the  river  and  result  in  benefit  to  Connecticut  and  the 
lower  riparian  owners. 
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By  its  reply,  Connecticut  denies  Massachusetts’ 
affirmative  allegations  and  alleges  that  there  is  no 
necessity  for  the  diversion  and  that  there  is  an  adequate 
supply  of  water  in  the  eastern  part  of  Massachusetts. 

The  Court  appointed  Charles  W.  Bunn  of  Minnesota  as 
special  master  and  authorized  him  to  take  and  report  to 
the  Court  the  evidence  together  with  his  findings  of  fact, 
conclusions  of  law  and  recommendations  for  a  decree. 
The  master  filed  his  report  and  the  evidence  introduced 
by  the  respective  parties.  It  shows  that  he  heard  argu¬ 
ments  in  their  behalf,  and  sets  forth  his  findings  and  con¬ 
clusions  with  a  recommendation  that  the  bill  be  dismissed 
and  that  (if  it  be  held  that  lack  of  present  purpose  fur¬ 
ther  to  develop  power  at  King’s  Island  does  not  warrant 
denial  of  injunction  on  that  ground)  the  decree  contain 
a  provision  for  the  protection  of  the  owner  of  the  dam 
and  power  at  that  place.  Connecticut  filed  numerous  ex¬ 
ceptions.  Massachusetts  made  no  objection  to  the  re¬ 
port.  The  Court  has  heard  the  arguments  of  counsel 
and  considered  their  briefs  for*  and  against  the  excep¬ 
tions  and  upon  the  final  submission  of  the  case. 

The  report  shows  that  Connecticut  sought  to  prove 
that  any  subtraction  from  the  flow  of  the  Connecticut 
river  through  that  State  will  cause  serious  damage  to  the 
State  and  its  people  in  that  it  will  impair  the  navigability 
of  the  stream,  lessen  productivity  of  river  bottom  lands 
by  diminution  of  inundation  during  times  of  high  water 
in  each  year,  diminish  the  power  capable  of  development 
at  King’s  Island,  diminish  the  run  of  shad  in  the  river 
and  decrease  its  capacity  to  discharge  and  destroy  sewage. 

The  brief  substance  of  the  master’s  findings  of  fact 
follows : 

Boston  and  the  surrounding  metropolitan  area  are  faced 
with  a  serious  water  shortage  in  the  near  future  and  there 
is  need  for  a  large  quantity  of  additional  water.  That 
district  includes  35  cities  and  towns  having  a  population 
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of  1,900,000.  Other  nearby  cities  and  towns  are  likely 
in  the  future  to  depend  on  that  district  for  water  supply. 
The  total  population  concerned  is  now  2,860,000  and  it 
is  estimated  that  it  will  reach  4,572,000  within  forty  years. 
There  is  no  serious  dispute  about  the  need  of  the  region 
to  provide  presently  for  additional  water. 

Massachusetts  applied  to  the  Secretary  of  War  (Act  of 
March  3,  1899,  §  10,  30  Stat.  1151)  for  authority  to  make 
the  proposed  diversions.  After  hearing  both  sides  and 
examining  the  facts,  the  Secretary  permitted  diversion  of 
the  flood  waters  of  the  Ware  in  excess  of  85  million  gal¬ 
lons  per  day  between  October  15  and  June  15  and  pro¬ 
hibited  the  taking  of  any  water  except  during  that  period. 
He  permitted  diversion  of  all  waters  of  the  Swift  except 
enough  to  maintain  a  flow  therein  of  20  million  gallons 
per  day;  but  he  required  that,  during  the  period  from  June 
1  to  November  30  there  shall  be  released  from  the  im¬ 
pounding  dam  110  cubic  feet  per  second  (71  million  gal¬ 
lons  per  day)  whenever  the  flow  of  the  Connecticut  at 
Sunderland,  Massachusetts  (a  town  20  miles  north  of  the 
confluence  of  the  Chicopee  and  Connecticut)  is  4650  cubic 
feet  per  second  or  less,  and  70  cubic  feet  per  second  (45 
million  gallons  per  day)  when  the  flow  is  more  than  4650 
and  less  than  4900  cubic  feet  per  second.  The  Secretary 
found  that  the  discharge  at  Sunderland  of  4650  cubic  feet 
per  second  corresponds  to  an  average  gauge  height  at 
Hartford  of  two  feet  and  that  a  discharge  of  4900  cubic 
feet  per  second  corresponds  to  2.1  gauge  height  at 
Hartford. 

The  annual  flow  of  the  Connecticut  at  the  Massachu- 
setts-Connecticut  boundary  is  about  17,000  cubic  feet  per 
second,  approximately  11,000  million  gallons  a  day.  The 
watershed  above  that  boundary  is  9,915  square  miles. 
The  drainage  of  the  Ware  at  the  point  of  diversion  on  that 
river  is  98  square  miles  and  that  of  the  Swift  at  the  point 
of  diversion  is  186  square  miles.  The  diversion  permitted 
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by  the  Secretary  will  furnish  about  191  million  gallons 
per  day.  The  Massachusetts  Acts  do  not  authorize  the 
diversion  of  any  waters  other  than  the  Ware  and  Swift 
and  as  to  these  the  record  shows  that  (as  far  as  counsel 
can  commit  it)  Massachusetts  proposes  to  abide  by  the 
War  Department  requirements  and  restrictions. 

The  total  area  subject  to  such  diversions  is  2.93  per 
cent,  of  the  watershed  above  Connecticut.  The  permitted 
diversions  represent  an  average  yearly  subtraction  from 
the  flow  of  the  Connecticut  at  the  state  line  of  about  two 
per  cent;  but  94  per  cent.  of.  this  occurs  when  the  Hart¬ 
ford  gauge  reads  above  3.5  feet’which  means  11.5  feet 
depth  of  water.  The  Government  has  heretofore  sought 
to  maintain  10  feet  of  water  below  Hartford.  A  War  De¬ 
partment  project  contemplates  a  12  foot  channel.  (On 
that  bottom  level,  3.5  feet  on  the  gauge  would  mean  13.5 
feet  of  water.) 

Dredging  is  required  every  year  to  maintain  a  channel 
of  10  feet  over  numerous  bars  below  Hartford.  Naviga¬ 
tion  is  difficult  when  the  depth  falls  below  10  feet.  There 
is  no  difficulty  when  there  is  12  or  even  11  feet.  The  re¬ 
quired  release  of  water  from  the  Swift  river  reservoir  dur¬ 
ing  periods  of  low  water  will  somewhat  benefit  navigation. 
The  maximum  diversions  are  at  high  water  and  lessen 
depth  five  to  six  inches.  At  medium  stages  the  diversion 
is  less  and  at  very  low  stages  the  flow  is  increased.  The 
diversion  will  not  perceptibly  or  materially  interfere  with 
navigation. 

The  height  of  floods  will  be  lessened  from  one  to  six 
inches.  Because  of  the  diversion,  small  pieces  of  hay 
land  will  fail  to  receive  flood  waters.  It  is  impossible  to 
determine  from  the  evidence  to  what  extent  that  will 
occur.  The  lessening  of  spring  floods  will  have  its  advan¬ 
tages  and  disadvantages;  it  will  reduce  some  damages 
and  increase  others.  The  damage  to  the  hay  land  is  not 
shown  to  be  of  serious  magnitude;  and.  far  from  being 
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established  by  clear  and  convincing  evidence  it  is  not 
shown  by  evidence  making  it  possible  of  computation  or 
proving  that  it  is  large. 

There  is  shown  one  possible  development  of  power. 
It  is  at  King’s  Island  in  Connecticut  where  4,000  horse¬ 
power  is  now  produced.  The  owner  has  been  authorized 
by  the  Federal  Power  Commission  to  build  a  higher  dam 
to  develop  approximately  50,000  horsepower.  It  is  not 
shown  that  the  company  has  determined  so  to  do,  or  that 
the  necessary  capital  has  been  arranged  for.  The  pres¬ 
ent  use  of  the  water  for  power  purposes  will  not  be  dis¬ 
turbed  by  the  diversion.  If  waterpower  shall  be  devel¬ 
oped  to  the  extent  of  50,000  horsepower,  the  diversion 
will  cause  an  injury  of  $80,000. 

Connecticut  failed  to  establish  that  the  taking  of  flood 
waters  will  be  materially  injurious  to  the  shad  run  dr 
that  the  diversion  will  perceptibly  increase  the  pollution 
of  the  river. 

The  legislative  determination  to  use  the  waters  of  the 
Ware  and  Swift  was  ipade  and  the  Acts  of  1926  and  1927 
were  passed  as  the  result  of  long-continued  and  careful 
study.  Connecticut  submits  two  plans  to  show  that  the 
northeastern  part  of  Massachusetts  has  abundant  supplies 
of  water  for  the  Boston  district. 

The  first  involves  combining  water  from  15  water¬ 
sheds  on  the  Assabet,  Sudbury,  Shawsheen  and  Ipswich 
rivers.  The  plan  involves  pumping  and  also  treatment 
of  the  water  for  its  purification.  From  an  engineering 
standpoint  it  is  inferior  to  that  adopted  for  the  Ware- 
Swift  development.  And,  while  a  considerable  amount 
of  water  from  these  sources  may  be  made  available,  most 
of  it  is  of  a  quality  much  inferior  to  the  waters  of  the 
Ware  and  Swift.  And  the  amount  would  be  inadequate 
and  constitute  only  a  part  of  the  needed  supply.  The 
operation  of  the  plan  would  be  of  uncertain  duration 
and  might  have  to  be  abandoned. 
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The  second  plan  is  based  on  the  taking  of  water  from 
the  Merrimack.  That  stream  drains  a  large  watershed 
mainly  in  New  Hampshire.  It  is  polluted  and  the  pollu¬ 
tion  is  practically  beyond  the  control  of  Massachusetts. 
There  is  no  certainty  of  its  improvement  or  that  it  will 
not  become  worse.  Unquestionably,  polluted  water  may 
be  made  wholesome  by  proper  treatment.  A  consider¬ 
able  amount  of  industrial  waste  from  mills,  cellulose 
plants,  tanneries,  rendering  works  and  gas  works,  of  which 
there  are  many  in  New  Hampshire,  is  peculiarly  difficult 
to  eliminate  from  water.  Uhe  necessary  treatment  of 
waters  so  polluted  involves  several  processes — storage  for 
30  to  90  days  in  a  large  reservoir,  aeration,  filtration, 
chlorination.  These  introduce  a  human  element  subject 
to  weaknesses  and  failures  of  human  nature.  Instances 
of  breakdowns  are  given.  There  is  a  small  element  of 
danger  involved  in  every  elaborate  system  of  water  puri¬ 
fication.  With  a  single  exception,  all  the  witnesses  ex¬ 
pressed  preference  for  a  supply  of  originally  pure  water 
over  a  purified  polluted  one.  Lawrence  is  the  only  city 
in  Massachusetts  using  Merrimack  water  for  drinking, 
It  consumes  an  extraordinary  amount  of  bottled  water 
the  cost  of  which  in  1916  was  about  55  per  cent,  of  the 
amount  paid  for  public  water  for  all  purposes.  The  plan 
contemplates  the  taking  of  200  million  gallons  per  day 
from  the  Merrimack  at  Tyng’s  Island,  just  below  the  New 
Hampshire  line.  That  is  about  one-quarter  of  its  flow. 
Factories  below  the  proposed  takeout  would  be  liable  to 
suffer  damage  from  the  diversion.  The  stream  is  navigable 
below  Haverhill  and  it  is  not  certain  whether  the  taking 
of  that  amount  would  be  permitted  by  the  Government. 
The  master  says:  “I  find  the  taking  from  the  Merri¬ 
mack  ought  not  to  be  imposed  upon  the  Boston  Dis¬ 
trict.  Because  first  the  water  is  a  polluted  water  and 
Massachusetts  has  no  adequate  control  of  the  pollution 
or  adequate  remedy  to  cure  it;  that  the  water  is  of  quality 
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much  inferior  to  the  Ware  and  Swift  and  the  proposed 
project  inferior  from  an  engineering  standpoint  to  the 
reservoir  and  tunnel  which  the  Ware  and  Swift  develop¬ 
ment  involves.” 

The  Massachusetts  legislation  confines  itself  to  the 
taking  of  certain  waters  of  the  Ware  and  Swift.  The 
Secretary  of  War  has  imposed  additional  limitations. 
Massachusetts  declares  that  she  intends  to  divert  no  more 
water  than  the  Secretary  of  War  permits  and  that  she 
will  in  every  way  follow  the  conditions  he  imposes. 

The  exceptions  filed  by  Connecticut  need  not  be  set 
forth  or  considered  in  detail.  The  governing  rule  is  that 
this  Court  will  not  exert  its  extraordinary  power  to  con¬ 
trol  the  conduct  of  one  State  at  the  suit  of  another,  unless 
the  threatened  invasion  of  rights  is  of  serious  magnitude 
and  established  by  clear  and  convincing  evidence.  New 
York  v.  New  Jersey,  256  U.  S.  296,  309.  M  issouri  v.  Illi¬ 
nois,  200  U.  S.  496,  521.  The  burden  on  Connecticut  to 
sustain  the  allegations  on  which  it  seeks  to  prevent  Massa¬ 
chusetts  from  making  the  proposed  diversions  is  much 
greater  than  that  generally  required  to  be  borne  by  one 
seeking  an  injunction  in  a  suit  between  private  parties. 
North  Dakota  v.  Minnesota,  263  U.  S.  365,  374.  There 
has  been  brought  forward  no  adequate  reason  for  dis¬ 
turbing  the  master’s  findings  of  fact.  They  are  amply 
sustained  by  the  evidence  and  are  adopted  by  the  Court. 

Connecticut  suggests  that,  under  the  common  law  in 
force  in  both  States,  each  riparian  owner  has  a  vested 
right  in  the  use  of  the  flowing  waters  and  is  entitled  to 
have  them  to  flow  as  they  were  wont,  unimpaired  as  to 
quantity  and  uncontaminated  as  to  quality.  It  main¬ 
tains  that  the  taking  of  waters  from  the  Ware  and  Swift 
infringes  vested  property  rights  in  that  State  which  can¬ 
not  be  taken  without  its  consent  against  the  will  of  the 
owners.  And  it  insists  that  this  Court,  following  the  law 
enforced  by  each  of  the  States  within  its  own  boundaries. 
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should  grant  injunction  against  any  diversion  from  the 
watersheds  of  these  rivers. 

But  the  laws  in  respect  of  riparian  rights  that  happen 
to  be  effective  for  the  time  being  in  both  States  do  not 
necessarily  constitute  a  dependable  guide  or  just  basis  for 
the  decision  of  controversies  such  as  that  here  presented. 
The  rules  of  the  common  law  on  that  subject  do  not  ob¬ 
tain  in  all  the  States  of  the  Union,  and  there  are  varia¬ 
tions  in  their  application.  The  doctrine  of  appropriation 
prevails  in  some  States.  And  every  State  is  free  to  change 
its  laws  governing  riparian  ownership  and  to  permit  the 
appropriation  of  flowing  waters  for  such  purposes  as  it 
may  deem  wise.  United  States  v.  Rio  Grande  Irrigation 
Co.,  174  U.  S.  690,  702. 

For  the  decision  of  suits  between  States,  federal,  state 
and  international  law  are  considered  and  applied  by  this 
Court  as  the  exigencies  of  the  particular  case  may  re¬ 
quire.  The  determination  of  the  relative  rights  of  con¬ 
tending  Stateg  in  respect  of  the  use  of  streams  flowing 
through  them  does  not  depend  upon  the  same  considera¬ 
tions  and  is  not  governed  by  the  same  rules  of  law  that 
are  applied  in  such  States  for  the  solution  of  similar  ques¬ 
tions  of  private  right.  Kansas  v.  Colorado,  185  U.  S. 
125,  146.  And,  while  the  municipal  law  relating  to  like 
questions  between  individuals  is  to  be  taken  into  account, 
it  is  not  to  be  deemed  to  have  controlling  weight.  As 
was  shown  in  Kansas  v.  Colorado,  206  U.  S.  46,  100,  such 
disputes  are  to  be  settled  on  the  basis  of  equality  of  right. 
But  this  is  not  to  say  that  there  must  be  an  equal  divi¬ 
sion  of  the  waters  of  an  interstate  stream  among  the 
States  through  which  it  flows.  It  means  that  the  prin¬ 
ciples  of  right  and  equity  shall  be  applied  having  regard 
to  the  “  equal  level  or  plane  on  which  all  the  States  stand, 
in  point  of  power  and  right,  under  our  constitutional  sys¬ 
tem  ”  and  that,  upon  a  consideration  of  the  pertinent  laws 
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of  the  contending  States  and  all  other  relevant  facts,  this 
Court  will  determine  what  is  an  equitable  apportionment 
of  the  use  of  such  waters.  Wyoming  v.  Colorado ,  259 
U.  S.  419,  465,  470. 

The  development  of  what  Mr.  Justice  Brewer,  speak¬ 
ing  for  the  Court  in  Kansas  v.  Colorado,  206  U.  S.  46,  98, 
refers  to  as  interstate  common  law  is  indicated  and  its  ap¬ 
plication  for  the  ascertainment  of  the  relative  rights  of 
States  in  respect  of  interstate  waters  is  illustrated  by  Mis¬ 
souri  v.  Illinois,  200  U.  S.  496;  Kansas  v.  Colorado,  supra; 
Wyoming  v.  Colorado,  supra,  and  Wisconsin  v.  Illinois,  278 
U.  S.  367;  281  U.  S.  179.  Two  of  these  cases  are  much 
like  the  one  at  bar. 

Kansas  v.  Colorado  was  a  suit  to  prevent  the  latter  from 
withholding  waters  of  the  Arkansas  river  from  flowing  as 
they  were  wont  through  Kansas.  The  common  law  rule 
as  to  riparian  ownership  was  then  generally  recognized  in 
Kansas  while  in  Colorado  the  doctrine  of  appropriation 
prevailed.  The  Court  held  that  the  upper  State  was  not 
entitled  to  use  the  waters  of  the  Arkansas  flowing  therein 
as  it  chose  regardless  of  resulting  conditions  or  impair¬ 
ment  of  the  right  to  the  use  of  such  waters  in  the  lower 
State.  It  was  shown  that,  without  diversion  from  the 
watershed,  the  waters  of  the  Arkansas  in  Colorado  were 
and  for  many  years  had  been  used  to  irrigate  and  make 
productive  what  theretofore  had  been  barren  lands.  It 
was  found  that  the  resulting  diminution  of  the  flow  of  the 
river  caused  perceptible  injury  to  a  portion  of  the  valley 
in  Kansas  but  that  it  had  been  of  little,  if  any,  detriment 
to  the  great  body  of  the  valley.  The  Court  held  (206 
U.  S.  at  p.  114)  that  the  rule  of  equality  of  right  forbade 
interference  with  the  existing  withdrawals  of  water  in 
Colorado. 

In  Wyoming  v.  Colorado  the  former  sued  to  prevent  a 
diversion  of  the  waters  of  the  Laramie  river  which  rises 


672 


OCTOBER  TERM,  1930. 
Opinion  of  the  Court. 


282  U.  S. 


in  Colorado  and  flows  into  Wyoming.  Both  States  are 
in  the  arid  region  and  apply  the  doctrine  of  appropriation. 
Wyoming  objected  on  the  ground  that  the  diversion  was 
to  another  watershed.  The  Court  held  (p.  467)  that: 
“  The  principle  of  such  diversions  being  recognized  in 
both  States,  its  application  to  this  interstate  stream  does 
not  in  itself  afford  a  ground  for  complaint,  unless  the  prac¬ 
tice  in  both  be  rejected  in  determining  what,  as  between 
them,  is  reasonable  and  admissible  as  to  this  stream, 
which  we  think  should  not  be  done.”  The  problem  there 
presented  was  expressed  as  follows  (p.  467):  “We  are 
thus  brought  to  the  question  of  the  basis  on  which  the 
relative  rights  of  these  States  in  the  waters  of  this  inter¬ 
state  stream  should  be  determined.  Should  the  doctrine 
of  appropriation,  which  each  recognizes  and  enforces 
within  her  borders,  be  applied?  Or  is  there  another  basis 
which  is  more  consonant  with  right  and  equity?”  After 
an  elaborate  discussion  of  the  facts,  the  Court  said 
(p.  470) :  “  We  conclude  that  Colorado’s  objections  to  the 
doctrine  of  appropriation  as  a  basis  of  decision  are  not 
well  taken,  and  that  it  furnishes  the  only  basis  which  is 
consonant  with  the  principles  of  right  and  equity  appli¬ 
cable  to  such  a  controversy  as  this  is.” 

It  is  very  clear  that,  under  earlier  decisions  here,  the 
strict  rules  for  which  Connecticut  contends  are  not  neces¬ 
sarily  controlling  in  this  case.  There  is  nothing  in  the 
master’s  findings  of  fact  to  justify  an  inference  that  any 
real  or  substantial  injury  or  damage  will  presently  result 
to  Connecticut  from  the  diversions  by  Massachusetts  au¬ 
thorized  by  the  Acts  of  1926  and  1927  as  limited  and  de¬ 
fined  by  the  Secretary  of  War.  No  discussion  is  required 
as  to  the  effect  of  the  proposed  diversion  upon  the  navi¬ 
gability  of  the  river,  agriculture,  fish  life  or  pollution  in 
Connecticut. 
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The  proposed  taking  of  the  waters  of  the  Swift  and 
Ware  will  not  affect  the  present  dam,  works  or  produc¬ 
tion  of  power  at  King’s  Island.  While  the  owning  com¬ 
pany  has  secured  authority  to  build  the  higher  dam,  it 
has  not  resolved  so  to  do.  It  is  not  found  and  there  is 
nothing  to  show  that  it  intends  to  construct  any  dam 
or  works  of  a  kind  or  capacity  that,  if  now  in  use,  would 
be  injuriously  affected  by  such  diversion.  At  most  there 
is  a  mere  possibility  that  at  some  undisclosed  time  the 
owner,  were  it  not  for  the  diversion,  might  construct  ad¬ 
ditional  works  capable  of  using  all  of  the  flow  of  the  river 
including  the  waters  proposed  to  be  taken  by  Massachu¬ 
setts.  Injunction  will  not  issue  in  the  absence  of  actual 
or  presently  threatened  interference.  The  facts  disclose 
no  basis  for  relief  in  respect  of  that  property.  New  York 
v.  Illinois,  274  U.  S.  488.  New  Jersey  v.  Sargent,  269 
U.  S.  328,  331,  338. 

Drinking  and  other  domestic  purposes  are  the  highest 
uses  of  water.  An  ample  supply  of  wholesome  water  is 
essential.  Massachusetts,  after  elaborate  research,  de¬ 
cided  to  take  the  waters  of  the  Ware  and  Swift  rather 
than  to  rely  on  the  sources  in  the  eastern  part  of  the 
Commonwealth  where  all  are  or  are  liable  to  become  pol¬ 
luted.  We  need  not  advert  to  other  considerations,  dis¬ 
closed  by  the  evidence  and  findings,  to  show  that  the  pro¬ 
posed  use  of  the  waters  of  the  Ware  and  Swift  should  not 
be  enjoined. 

Connecticut  maintains  that  the  presently  proposed 
diversion  will  not  be  adequate  for  the  future  needs  of 
the  Boston  district  and  that  the  size  and  character  of 
the  works  as  well  as  legislative  reports  and  other  circum¬ 
stances  disclose  an  intention  on  the  part  of  Massachu¬ 
setts,  when  the  need  shall  arise,  to  draw  from  other 
rivers^— Millers,  Deerfield,  Quaboag  and  Westfield- — tribu¬ 
tary  to  the  Connecticut  and  -insists  that  the  decree  should 

22110°— 31 - 43 


674 


OCTOBER  TERM,  1930. 
Opinion  of  the  Court. 


282  U.  S. 


restrain  Massachusetts  forever  from  increasing  its  diver¬ 
sion  to  an  amount  in  excess  of  what  the  Secretary  of  War 
has  already  indicated  would  cause  no  damage  to  the  navi¬ 
gation  of  the  Connecticut. 

The  scope  of  the  project  is  that  shown  by  the  Acts  as 
limited  by  the  determination  of  the  War  Department. 
It  involves  no  diversion  from  streams  other  than  the  Ware 
and  Swift.  Massachusetts  declares  that  she  intends  to 
and  must  obey  these  findings  of  the  War  Department. 
Her  statements  before  the  master  and  here  clearly  nega¬ 
tive  any  threat,  intention  or  purpose  to  make  any  diver¬ 
sion  of  water  in  excess  of  that  specified  or  otherwise  than 
as  set  forth  in  the  determinations  of  the  War  Department. 
Injunction  issues  to  prevent  existing  or  presently  threat¬ 
ened  injuries.  One  will  not  be  granted  against  something 
merely  feared  as  liable  to  occur  at  some  indefinite  time  in 
the  future.  New  York  v.  Illinois,  supra.  New  Jersey  v. 
Sargent,  supra. 

Connecticut’s  bill  of  complaint  will  be  dismissed  with¬ 
out  prejudice  to  her  right  to  maintain  a  suit  against 
Massachusetts  whenever  it  shall  appear  that  substantial 
interests  of  Connecticut  are  being  injured  through  a  ma¬ 
terial  increase  of  the  amount  of  the  waters  of  the  Ware 
and  Swift  diverted  by  or  under  the  authority  of  Massa¬ 
chusetts  over  and  above  the  quantities  authorized  by  the 
Acts  of  1926  and  1927  as  heretofore  limited  by  the  War 
Department.  Each  party  will  pay  its  own  costs,  one- 
half  of  the  expenses  incurred  by  the  special  master  and 
one-half  the  amount  to  be  fixed  by  the  Court  as  his 
compensation. 

Counsel  for  Massachusetts  will  prepare  a  form  of  de¬ 
cree  in  consonance  with  this  decision  and  furnish  a  copy 
to  counsel  for  Connecticut  within  fifteen  days;  and,  within 
ten  days  after  such  submission,  the  draft  decree  together 
with  suggestions  in  behalf  of  Connecticut,  if  any,  will 
be  submitted  to  the  Court. 
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PRUSSIAN  v .  UNITED  STATES. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOND  CIRCUIT. 

No.  448.  Argued  January  6,  7,  1931. — Decided  February  24,  1931. 

1.  A  forged  endorsement  of  the  payee’s  name  on  a  genuine  govern¬ 
ment  draft  is  not  a  forgery  of  an  “obligation  of  the  United 
States,”  within  the  meaning  of  §  148  of  the  Criminal  Code,  (R.  S. 
§  5414).  P.  677. 

So  held  in  view  of  the  rule  of  strict 'construction  applicable  to 
criminal  statutes;  the  restrictive  effect  of  Criminal  Code,  §  147, 
which  defines  obligations  of  the  United  States  as  including  checks 
and  drafts  but  is  silent  as  to  endorsements;  history  of  the  legisla¬ 
tion,  and  tjie  fact  that  Congress  has  specifically  punished  forgery 
of  endorsements  on  pension  checks  and  money  orders. 

2.  Section  29  of  the  Criminal  Code,  which  punishes  the  forgery  of 
“  any  deed,  power  of  attorney,  order,  certificate,  receipt,  contract, 
or  other  writing,”  for  the  purpose  of  obtaining  or  receiving  from 
the  United  States,  or  any  of  its  officers  or  agents,  any  sum  of 
money,  applies  to  the  act  of  forging  an  endorsement  of  the  payee’s 
name  on  a  genuine  government  draft.  P.  679. 

3.  As  the  writings  specified  in  §  29  have  no  common  characteristic 
from  which  may  be  inferred  a  purpose  to  restrict  the  statute  to 
any  particular  class  of  writings,  the  addition  of  the  words  “  other 
writing  ”  to  the  enumeration  must  be  taken  as  intending  to  include 
all  writings  of  every  class  if  forged  for  the  purpose  of  obtaining 
money  from  an  officer  of  the  United  States.  P.  679. 

4.  An  indictment  under  §  29  charging  forgery  of  an  endorsement  on 
a  government  draft  for  the  purpose  of  obtaining  and  receiving  a 
sum  of  money  from  the  officer  of  the  United  States  on  whom  it 
was  drawn,  need  not  allege  in  addition  an  intent  to  defraud  the 
United  States.  P.  680. 

5.  An  indictment  for  a  single  act  under  one  penal  provision  is  not 
rendered  defective  for  uncertainty  or  repugnancy  by  alleging,  er¬ 
roneously,  that  the  act  violated  another  provision  also.  P.  680. 

42  F.  (2d)  854,  affirmed. 

Certiorari,  post,  p.  824,  to  review  a  judgment  sustaining 

an  indictment  under  which  the  petitioner  was  convicted 
in  the  District  Court  for  forgery. 
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Mr.  Harold  L.  Turk,  with  whom  Messrs.  Sam  Rosen- 
wein,  P.  F.  Seigenfeld,  and  Walter  B.  Milkman  were  on 
the  brief,  for  petitioner. 

Assistant  Attorney  General  Sisson,  with  whom  Solicitor 
General  Thaeher  and  Messrs.  Claude  R.  Branch  and  James 
A.  Wharton,  Special  Assistants  to  the  Attorney  General, 
W.  Marvin  Smith,  and  Paul  D.  Miller  were  on  the  brief, 
for.  the  United  States. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

Prussian,  the  petitioner,  was  convicted  in  the  District 
Court  for  Eastern  New  York  of  forging  an  endorsement 
purporting  to  be  that  of  a  payee  of  a  government  draft. 
At  the  trial,  by  motions  to  dismiss  and  in  arrest  of  judg¬ 
ment,  the  sufficiency  of  the  indictment  was  challenged  on 
the  ground  that  the  offense  charged  was  the  forging  of 
an  obligation  of  the  United  States  in  violation  of  §  148 
of  the  Criminal  Code,  U.  S.  C.,  Title  18,  §  262,  and  that 
the  endorsement  alleged  to  have  been  forged  was  not  such 
an  obligation.  The  Court  of  Appeals  for  the  Second 
Circuit  affirmed  the  judgment,  holding  that  the  indict¬ 
ment  sufficiently  charged  a  violation  of  that  ■  section. 
42  F.  (2d)  854. 

Certiorari  was  asked  on  the  ground,  among  others,  that 
the  decision  below  conflicted  with  decisions  of  the  Court 
of  Appeals  for  the  Eighth  Circuit,  Gesell  v.  United  States, 
1  F.  (2d)  283;  Lewis  v.  United  States,  8  F.  (2d)  849.  See 
also  White  v.  Levine,  40  F.  (2d)  502.  In  accord  with  the 
decision  below  are  Hamil  v.  United  States,  298  Fed.  369, 
and  Alvarado  v.  United  States,  9  F.  (2d)  385;  cf.  United 
States  v.  Jolly,  37  Fed.  108;  DeLemos  v.  United  States, 
91  Fed.  497.  Because  of  the  conflict  the  petition  was  not 
opposed  by  the  government,  although  it  suggested  that 
the  indictment  might  also  be  upheld  as  charging  a  forgery 
of  a  “  writing,  for  the  purpose  of  obtaining  ,  ,  ,  from  the 
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United  States  .  .  .  any  sum  of  money  ”  under  §  29  of 
the  Criminal  Code,  U.  S.  C,,  Title  18,  §  73.  This  Court 
granted  the  petition,  limiting  review  to  the  question 
whether  the  indictment  stated  an  offense  under  the 
Criminal  Code. 

The  indictment  charged  the  forging  by  petitioner  of 
“  a  certain  obligation  of  the  United  States,”  described  as 
the  endorsement  on  a  draft,  drawn  by  a  disbursing  clerk 
of  the  United  States  Treasury  upon  the  Treasurer  of  the 
United  States  and  issued  to  the  payee,  “  by  falsely  mak¬ 
ing  and  forging  the  name  of  the  payee  .  .  .  on  the  back 
of  said  draft.”  It  set  out  a  copy  of  the  draft  and  the 
endorsement,  and  alleged  that  together  they  constituted 
a  forged  obligation  of  the  United  States.  The  indict¬ 
ment  also  set  up  that  the  endorsement  was  “  for  the  pur¬ 
pose  of  obtaining  and  receiving  from  the  Treasurer  of 
the  United  States  a  sum  of  money,”  and  was  stated  to 
be  in  violation  of  both  §  §  29  and  148  of  the  Criminal  Code. 

Under  §  148,  “whoever,  with  intent  to  defraud,  shall 
falsely  make,  forge,  counterfeit,  or  alter  any  obligation 
or  other  security  of  the  United  States”  is  guilty  of  a 
criminal  offense.  Section  147  provides:  “The  words 
‘  obligation  or  other  security  of  the  United  States  ’  shall 
be  held  to  mean  all . .  .  checks,  or  drafts  for  money  drawn 
by  or  upon  authorized  officers  of  the  United  States.” 
It  is  apparent  that  the  draft  drawn  on  the  Treasurer 
by  an  authorized  officer  is  an  “  obligation  ...  of  the 
United  States”  both  in  common  parlance  and  by  the 
express  definition  of  §  147.  But  to  extend  the  meaning 
of  that  phrase  so  as  to  embrace  the  endorsement  on  the 
government  draft  is  to  enlarge  the  statutory  definition, 
and  would  be  possible  only  by  a  strained  construction  of 
the  language  of  §§  147  and  148,  inadmissible  in  the  inter¬ 
pretation  of  criminal  statutes,  which  must  be  strictly 
construed.  See  Fasulo  v.  United  States,  272  U.  S.  620; 
United  States  v.  Salen,  235  U.  S.  237. 
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The  writing  described  in  the  indictment,  when  issued 
by  the  drawer,  was  a  check  or  a  draft.  The  added  en¬ 
dorsement  was  in  itself  neither  a  check  nor  a  draft.  We 
need  not  stop  to  consider  the  argument  advanced  that  the 
obligation  upon  the  draft  does  not  become  complete  until 
it  is  endorsed,  see  Hamil  v.  United  States ,  supra ,  p.  371 
for  it  overlooks  the  circumstance  that  the  meaning  of 
“  obligation  ”  in  §  148  is  narrowed  by  the  definition  in 
§  147  to  -  specifically  enumerated  written  instruments, 
including  checks  or  drafts  for  money,  which  are  complete, 
as  such,  within  the  statutory  definition  and  in  common 
understanding,  at  least  when  issued  to  the  payee  by  an 
authorized  officer  of  the  government.  The  endorsement 
was  at  most  the  purported  obligation  of  the  endorser,  not 
of  the  United  States,  and  a  purported  transfer  of  the  title 
of  the  draft  to  the  endorsee.  In  neither  aspect  was  the 
endorsement  itself  an  obligation  o£  the*  United  States  as 
defined  by  §  147;  or  such  a  part  of  the  draft  as  to  con¬ 
stitute  the  forging  of  the  endorsement  a  forgery  of  the 
draft. 

If  the  point  were  doubtful,  the  doubt  would  be  resolved 
by  a  consideration  of  the  purpose  and  history  of  the  Act 
of  which  §  148  is  a  part,  and  a  comparison  of  it  with  re¬ 
lated  provisions  of  the  Criminal  Code.  Its  purpose  has 
been  declared  by  this  Court  to  be  the  protection  of  the 
bonds-or  currency  of  the  United  States,  and  not  the  pun¬ 
ishment  of  any  fraud  cfr^wrong  on  individuals.  Dunbar  v. 
United  States,  156  U.  S.  185,  193;  cf.  United  States  v. 
Turner,  7  Pet.  132,  136;  United-States  v.  Stewart,  4  Wash. 
C.  C.  226.  Section  148  is  a  reenactment  of  §  18  of  the 
Act  of  April  10,  1816,  3  Stat.  266,  275,  which  made  pun¬ 
ishable  the  forgery  of  bills,  notes,  orders  or  checks  of  the 
Bank  of  the  United  States.  The  legislation  took  substan¬ 
tially  its  present  form  in  the  Act  of  June  30,  1864  (c.  172 
13  Stat.  218,  221,  222),  §  10  of  which  (later  R.  S.  §  5414) 
extended  its  penal  provisions  to  the  forgery  of  “  any  obli- 
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gation  or  security  of  the  United  States/’  and  §  13  of  which 
(later  R.  S.  §  5413)  defined  obligations  of  the  United 
States  substantially  as  in  the  present  §  147.  Before  the 
enactment  of  the  1864  prototype  of  §  148,  the  purpose 
of  the  1816  act  had  been  declared,  in  United  States  v. 
Turner.,  supra,  to  be  “  to  guard  the  public  from  false  and 
counterfeit  paper,  purporting  on  its  face  to  be  issued  by 
the  bank  and  it  had  been  held  to  be  inapplicable  to  a 
forged  endorsement  upon  a  genuine  post  note  of  the  Bank. 
United  States  v.  Stewart,  supra.  In  the  light  of  this  his- 
tory,  the  omission  of  any  reference  to  endorsements  in 
§  148  is  not  without  significance;  and  it  is  worthy  of  note 
that  Congress  later  enacted  laws  specifically  punishing 
forgery  of  endorsements  on  pension  checks  and  money 
orders.  Title  38,  U.  S.  C.,  §  128;  Title  18,  U.  S.  C., 
§  347.. 

But  we  think  the  indictment  is  to  be  sustained  as  charg¬ 
ing  an  offense  under  §  29  of  the  Criminal  Code,  which 
punishes  the  forgery  of  “any  deed,  power  of  attorney, 
order,  certificate,  receipt,  contract,  or  other  writing,  for 
the  purpose  of  obtaining  or  receiving  .  .  .  from*  the 
United  States,  or  any  of  their  officers  or  agents,  any  sum 
of  money.”  The  indictment  alleges  specifically  and  with 
certainty  the  forgery  of  the  endorsement  on  the  draft,  for 
the  purpose  of  obtaining  a  sum  of  money  from  the  Treas¬ 
urer  of  the  United  States,  and  charges  a  violation  of  §  29. 
We  think  the  endorsement  was  a  “  writing  ”  within  that 
section.  Its  language  is  “  comprehensive  ”  and  “  all-em¬ 
bracing.”  Cf.  United  States  v.  Davis,  231  U.  S.  183,  188. 
The  writings  enumerated  have  no  common  characteristic 
from  which  a  purpose  may  be  inferred  to  restrict  the 
statute  to  any  particular  class  of  writings.  The  addition 
of  “  other  writing  ”  to  the  enumeration  was  therefore  not 
for  the  purpose  of  including  writings  of  a  limited  class, 
but  rather  of  extending  the  penal  provisions  of  the  statute 
to  all  writings  of  every  class  if  forged  for  the  purpose  of 
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obtaining  money  from  an  officer  of  the  United  States. 
See  Howgate  v.  United  States,  7  App.  D.  C.  217,  232,  233; 
cf.  United  States  v.  Lawrence,  13  Blatch.  211.  It  has 
been  generally  assumed  by  the  lower  federal  courts  that 
§  29  covers  the  forging  of  an  endorsement.  United  States 
v.  Winters,  5  F.  (2d)  321;  Gesell  v.  United  States,  supra, 
pp.  287,  288;  White  v.  Levine,  supra;  Bailey  v.  United 
States,  13  F.  (2d)  325;  Lewis  v.  United  States,  supra;  cf. 
United  States  v.  Albert,  45  Fed.  552;  DeLemos  v.  United 
States,  supra.  But  see,  contra,  Hamil  v.  United  States, 
supra,  p.  372;  cf.  United  States  v.  Wilson,  Fed.  Cas.  No. 
16,732. 

Petitioner  asserts  that  the  indictment  is  defective  in 
that  it  does  not  charge  that  the  forgery  was  with  intent 
to  defraud  the  United  States.  See  White  v.  Levine,  supra, 
p.  503.  No  such  averment  is  required  by  the  language  of 
§  29  relating  to  forged  endorsements.  Other  provisions 
of  §  29  punish  the  uttering  of  a  forged  writing,  or  present¬ 
ing  any  such  writing  to  an  officer  of  the  United  States  in 
support  of  any  claim,  “  with  intent  to  defraud:  the  United 
States.”  But  the  present  indictment  is  not  under  either 
of  those  provisions.  The  charge  is  forgery  of  the  endorse¬ 
ment,  which  is  punishable  by  the  different  provision,  now 
in  question,  if  committed  merely  “  for  the  purpose  of  ob¬ 
taining  or  receiving”  from  an  officer  or  agent  of  the 
United  States  any  sum  of  money.  This  imports  an  in¬ 
tent  to  defraud  the  United  States,  which  the  indictment 
sufficiently  charges  in  the  language  of  the  statute. 

Nor  is  the  present  indictment  defective,  as  is  urged, 
because  its  material  allegations  are  uncertain  or  repug¬ 
nant.  The  accused  was  left  in  no  uncertainty  that  he  was 
charged  with  only  a  single  act,  that  of  forging  the  en¬ 
dorsement  for  the  specified  purpose.  The  judgment  here 
would  constitute  an  unmistakable  bar  to  any  future  prose¬ 
cution  for  the  same  offense.  The  validity  of  the  indict¬ 
ment  is  therefore  not  affected  by  the  fact  that  the  pleader, 
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through  excess  of  caution,  has  mistakenly  stated  the  act 
to  be  a  violation  ST  both  §  148  and  §  29.  See  Williams  v 
United  States,  168  U.  S.  382. 

Affirmed. 


OXFORD  PAPER  COMPANY  v.  THE  NIDARHOLM. 

V. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

FIRST  CIRCUIT. 

No.  58.  Argued  January  20,  1931. — Decided  February  24,  1931. 

1.  The  Court  need  not  consider  objections  to  the  decree  below  raised 
by  a  respondent  who  did  not  ask  certiorari.  P.  6S4. 

2.  Under  a  time  charter  party  in  the  usual  “government  form,” 
which  .placed  at  the  charterer's  disposal  “  the  whole  reach  of  the 
vessel’s  holds,  decks  and  usual  places  of  loading,”  and  provided  that 

charterers  .  .  .  load,  stow,  and  trim  the  cargo  at  their  expense 
under  the  supervision  of  the  captain,”  the  charterer  is  responsible, 
at  least  to  the  extent  of  the  one-half  of  the  damage  decreed  below, 
for  a  loss  of  cargo  caused,  a  half  hour  after  the  departure  of  the 
ship  and  while  it  was  still  in  smooth  waters,  by  the  collapse  of  de¬ 
fective  stanchions,  which  had  been  erected  by  the  charterer  for  its 
own  convenience  to  facilitate  stowing  the  deck  load;  and  this, 
whether  or  not  the  topheaviness  of  the  vessel,  caused  by  faulty  stow¬ 
age,  was  a  contributory  cause.  Olsen  v.  United  States  Shipping 
Co.,  213  Fed.  18,  distinguished.  P.  684. 

3.  The  owner’s  duty  to  the  charterer  to  provide  a  seaworthy  and 
cargo-worthy  ship  at  the  beginning  of  the  voyage  does  not  extend 
to  the  furnishing  of  safe  cribbing;  the  warranty  applies  only  to 
the  ship  and  to  such  equipment  as  is  called  for  by  the  charter 
party.  P.  685. 

4.  The  master,  under  his  duty  of  supervision  of  cargo  stowage,  is  not 
bound  to  prevent  the  charterer  from  stowing  the  deck  load  in  such 
manner  as  to  expose  it  to  dangers  ordinarily  incident  to  the  trans¬ 
portation  of  deck  loads  and  not  peculiarly  within  his  prevision. 
P.  685. 

34  F.  (2d)  442,  36  F.  (2d)  227,  affirmed. 

Certiorari,  281  U.  S.  712,  to  review  a  judgment  which 
reversed  a  judgment  of  the  District  Court,  26  F.  (2d)  92, 
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in  favor  of  the  petitioner  in  an  admiralty  suit  in  rem  to 
recover  damages  for  loss  of  part  of  a  cargo. 

Messrs.  John  W.  Lowrance  and  Nathan  W.  Thompson 
for  petitioner. 

Mr.  Robert  E.  Goodwin  for  respondent. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

Petitioner,  charterer  of  the  Steamship  “  Nidarholm,” 
brought  this  admiralty  suit  in  rem  in  the  District  Court 
for  Southern  Maine,  to  recover  damages  for  the  loss  of 
part  of  a  cargo  of  pulpwood  from  the  deck  of  the  vessel, 
where  it  had  been  stowed  by  the  charterer.  The  time 
charter  party,  which  was  in  the  usual  “  government  form,” 
see  Golcar  S.  S.  Co.  v.  Tweedie  Trading  Co.,  146  Fed.  563, 
placed  at  the  charterer’s  disposal  “  the  whole  reach  of  the 
vessel’s  holds,  decks  and  usual  places  of  loading,”  and 
provided  that  “charterers  .  .  .  load,  stow,  and  trim  the 
cargo  at  their  expense  under  the  supervision  of  the  cap¬ 
tain.”  The  question  was  whether,  under  these  clauses 
of  the  charter  party,  the  ship  was  liable  for  the  loss, 
although  one  of  its  causes  was  the  failure  of  the  charterer 
to  make  the  deck  load  secure.  Judgment  for  the  libellant, 
petitioner  here,  in  the  District  Court,  26  F.  (2d)  92,  was 
reversed  by  the  Court  of  Appeals  for  the  First  Circuit, 
which  divided  the  loss.  34  F.  (2d)  442;  rehearing  denied, 
36  F.  (2d)  227.  This  Court  granted  certiorari,  281  U.  S. 
712,  on  a  petition  which  relied  in  part  on  an  alleged  con¬ 
flict  of  the  decision  below  with  that  of  the  Court  of 
Appeals  for  the  Second  Circuit,  in  Olsen  v.  United  States 
Shipping  Co.,  213  Fed.  18. 

The  District  Court  found  the  facts  as  follows.  The 
Nidarholm  was  chartered  by  petitioner  for  the  purpose  of 
carrying  pulpwood  from  its  plant  at  Murray,  Nova  Scotia, 
to  Portland,  Maine.  In  loading  for  the  voyage  in  ques- 
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tion,  petitioner,  after  the  hold  was  filled,  piled  the  logs 
of  pulp'wood,  cut  in  two-foot  lengths,  on  the  deck  to  a 
height  of  17  feet.  The  deck  load  was  secured  by  a  crib, 
which  petitioner  constructed  by  erecting,  at  intervals 
along  the  rail,  stanchions  about  20  feet  long  and  from  8 
to  10  inches  in  diameter  at  the  butt.  The  stanchions 
were  held  in  position  by  wire  rope  lashings.  When  the 
ship  backed  from  the  .dock,  she  had  a  list  to  starboard  of 
about  5  degrees;  but  as  she  proceeded  on  her  ’voyage, 
the  list  shifted  to  the  port  side,  and  increased  to  between 
10  and  14  degrees.  Within  a  half  hour  of  her  departure, 
and  while  she  was  still  in  smooth  water,  the  stanchions 
broke,  first  on  the  port  side,  then  on  the  starboard;  and 
the  deck  load  above  the  rails  spilled  into  the  sea.  The 
court  concluded  that  faulty  stowage  of  the  deck  load  had 
rendered  the  ship  topheavy  and  unseaworthy,  and  held 
that,  since  this  was  a  breach  of  the  duty  to  supervise 
loading  which  the  charter  party  had  placed  on  the  cap¬ 
tain,  the  ship  was  responsible  for  the  loss. 

The  Court  of  Appeals  accepted  the  District  Court’s 
finding  that  the  ship  was  topheavy  and  unseaworthy 
because  of  improper  loading,  and  its  conclusion  that  this 
was  a  fault  for  which  the  master  was  responsible,  but 
stated  that  the  question  was  whether  the  charterer  was 
also  at  fault.  It  pointed  out  that  the  cribbing  was  no 
part  of  the  equipment  which  the  vessel  was  under  an  obli¬ 
gation  to  furnish;  that  the  charterer  had  erected  it  and 
chosen  the  material  of  which* it  was  constructed;  and  that 
all  the  stanchions  gave  way  at  a  time  when  the  stress 
caused  by  the  list  of  the  ship  was  less  than  that  which 
would  be  occasioned  by  the  normal  roll  of  the  vessel  at 
sea.  These  findings  are  supported  by  evidence. 

Whether  the  court  considered  the  topheaviness  of  the 
ship,  caused  by  the  faulty  stowage,  and  the  defective 
cribbing  to  be  joint  contributing  causes  of  the  loss,  or 
thought  the  latter  the  proximate  cause,  is  not  clear.  But 
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it  reached  the  conclusion,  without  referring  to  any  sup¬ 
porting  facts,  that  the  construction  of  the  cribbing  was  a 
joint  undertaking  carried  out  by  the  charterer  and  the 
vessel,  for  the  failure  of  which  both  were  at  fault,  and 
decreed  that  the  loss  be  divided. 

As  respondent  did  not  ask  certiorari,  the  only  question 
we  shall  consider  is  whether  the  court  below  was  wrong 
in  denying  the  asserted  liability  of  the  ship  for  the  entire 
loss.  Warner  Co.  v.  Independent  Pier  Co.,  278  U.  S.  85, 
91. 

By  the  terms  of  the  charter  party  there  was  an  affirma¬ 
tive  warranty  of  seaworthiness  on  the  part  of  the  vessel 
which  would  otherwise  have  been  implied.  The  Cale¬ 
donia,  157  U.  S.  124,  130,  131.  This  warranty  extends  to 
unseaworthiness  of  the  ship  due  to  faulty  stowage  of  cargo, 
Corsar  v.  Spreckles,  141  Fed.  260,  even  though  the  char¬ 
terer  himself,  subject  to  supervision  of  the  captain,  loads 
the  vessel,  The  Seguranca,  250  Fed.  19.  The  charterer  is 
entitled  to  rely  on  the  master,  in  the  exercise  of  his  expert 
knowledge  and  judgment,  to  control  the  disposal  of  cargo 
so  as  to  avoid  dangers  to  it  from  any  consequent  unsea¬ 
worthiness  of  the  vessel.  Olsen  v.  United  States  Shipping 
Co.,  supra;  The  Oakley  C.  Curtis,  4  F.  (2d)  979;  certio¬ 
rari  denied,  267  U.  S.  599;  The  Dana,  190  Fed,  650;  cf. 
Corsar  v.  Spreckels,  supra;  The  Thames,  61  Fed.  1014. 

Respondent  argues  that  the  responsibility  of  the  ship, 
when  loaded  by  the  charterer,  is  limited  to  faulty  stowage 
of  cargo  which  endangers  the  ship,  and  that  when  the 
cargo  alone  is  imperilled,  as  is  contended  was  the  case 
here,  ensuing  loss  must  be  borne  by  the  charterer.  See 
Elder  &  Dempster  Co.  v.  Paterson,  Zochonis  &  Co.,  (1924) 
A.  C.  522,  560-562;  Reed  <$c  Co.  v.  Page,  Son  &  East, 
(1927)  1  K.  B.  743,  754-756;  cf.  The  Oakley  C.  Curtis, 
supra,  p.  981. 

We  are  not  aware  of  any  case  in  which  the  rule  thus 
broadly  stated  has  been  applied  so  as  to  relieve  the  ship 


OXFORD  PAPER  CO.  v.  THE  NIDARHOLM.  685 

Opinion  of  the  Court. 


from  liability  for  damage  to  cargo  exposed,,  by  bad  stow¬ 
age,  to  sea  perils  peculiarly  within  the  specialized  knowl¬ 
edge  and  experience  of  the  master.  But  it  is  unneces¬ 
sary  to  pass  on  the  question  here  for,  independently  of  it, 
we  think  the  ship  cannot  be  held  responsible  for  the  loss 
imposed  on  petitioner  by  the  decree  below. 

Whether  or  not  the  topheaviness  of  the  Nidarholm  be 
taken  to  have  contributed  to  the  loss,  the  collapse  of  the 
stanchions  was  also  a  contributing  cause ;  and  for  the  lat¬ 
ter  petitioner  is  responsible,  'at  least  to  the  extent  of  the 
one-half  of  the  damage  imposed  on  it  below,  unless  there 
was  a  duty  on  the  ship  to  guard  against  the  defective  con¬ 
struction  of  the  cribbing. 

The  owner’s  duty  to  provide  a  seaworthy  and  cargo¬ 
worthy  ship  at  the  beginning  of  the  voyage  did  not  ex¬ 
tend  to  the  defective  cribbing.  That  warranty  applies 
only  to  the  ship  and  such  equipment  as  is  called  for  by 
1  the  charter  party.  Cf.  The  Santona,  152  Fed.  516,  518. 
The  cribbing  was  an  enlargement  of  the  ship’s  structural 
capacity  for  cargo  beyond  what  she  would  othenvise 
naturally  and  reasonably  take,  which  the  vessel  was  not 
required  to  provide,  and  which  was  constructed  by  the 
charterer  for  its  own  convenience,  to  facilitate  its  stow¬ 
age  of  cargo.  The  ship  owed  no  duty  to  furnish  the 
cribbing  such  as  would  relieve  the  charterer  from  the  con¬ 
sequences  of  the  failure  to  make  it  safe. 

Even  though  the  master’s  duty  of  supervision  of  cargo 
stowage  might,  for  some  purposes  and  under  other  cir¬ 
cumstances,  be  deemed  to  extend  to  the  erection  of  this 
structure  as  a  means  of  stowing  the  deck  load,  still  we 
think  there  was  no  duty  of  ship  or  master  to  prevent  the 
charterer  from  loading  the  pulpwood  in  such  manner  as 
to  expose  it  to  dangers  ordinarily  incident  to  the  trans¬ 
portation  of  a  cargo  on  deck,  and  not  peculiarly  within 
the  prevision  of  the  master.  See  Lawrence  v.  Minturn, 
17  How.  100,  115.  The  charterer  knew,  as  well  as  the 
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master,  that  the  ship  would  heel  or  roll  at  sea,  and  that 
the  cribbing  must  be  made  sufficiently  strong  to  hold  the 
cargo  on  deck.  We  see  no  more  reason  for  imposing 
responsibility  on  the  ship  for  such  an  omission  by  the 
charterer  than  for  the  master’s  failure  to  prevent  the 
charterer  from  stowing  cargo  in  such  manner  that  it  is 
damaged  by  heat,  The  Thomas  P.  Beal,  H  E.  (2d)  49;  or 
in  defective  containers,  The  Oakley  C.  Curtis,  supra, 
p.  982;  or  in  such  contact  with  other  cargo  that  it  suffers 
injury,  cf.  Elder  &  Dempster  Co.  v.  Paterson,  Zochonis 
&  Co.,  supra.  See  also  Lawrence  v.  Minturn,  supra. 

In  the  cases  particularly  relied  upon  by  petitioner,  the 
sole  cause  of  the  loss  appears  to  have  been  the  unsea¬ 
worthiness  of  the  ship.  See  The  Seguranca,  and  The 
Dana,  both  supra.  This  was  also  the  case  with  the  part 
of  the  deck  load  of  logs  in  Olsen  v.  United  States  Shipping 
Co.,  supra,  jettisoned  by  the  master  to  avoid  danger  to  the 
ship,  which,  due  to  the  excessive  deck  load,  had  listed  24 
degrees,  although  no  heavy  weather  had  been  encountered. 
Another  part  of  the  cargo  of  logs  had  been  loaded  by  the 
charterer  on  the  forward  deck.  As  the  loading  was  not 
completed  until  dark,  the  crew  did  not  lash  these  logs,  as 
they  had  those  on  the  after  deck.  This  part  of  the  cargo 
spilled  overboard  when  the  master  moved  the  ship  with¬ 
out  lashing  the  deck  load.  The  court  held  the  vessel 
liable,  saying  that  she  “  .  .  .  was  unseaworthy  as  to  her 
forward  deck  load,  a  thing  which  it  was  the  duty  of  the 
master  to  prevent.”  But  it  did  not  appear  that  the  char¬ 
terer  had  assumed  any  duty  of  lashing  the  deck  loads;  and 
it  is  evident  that  the  moving  of  the  vessel  before  the  logs 
were  lashed,  ready  for  the  voyage,  exposed  them,  by  act  of 
the  master,  to  a  peril  within  his  knowledge  and  control. 
The  case  is  thus  distinguishable  from  the  present,  where 
the  erection  of  the  defective  stanchions  was  the  charterer’s 
act,  and  where  it  does  not  appear  that  the  defect  was 
known  to  the  master. 


Affirmed. 
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CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  370.  Argued  January  6,  1931. — Decided  February  24,  1931. 

1.  Cross-examination  of  a  witness  is  a  matter  of  right.  P.  G91. 

2.  Its  permissible  purposes  include  the  identification  of  the  witness 
with  his  environment  and  the  revelation  of  facts  tending  to  dis¬ 
credit  his  testimony.  P.  691. 

3.  The  rule  that  the  examiner  must  indicate  the  purpose  of  his  inquiry 
does  not,  in  general,  apply  to  cross-examination.  P.  692. 

4.  The  extent  of  cross-examination  with  respect  to  an  appropriate 
subject  of  inquiry  is  within  the  sound  discretion  of  the  trial  court. 
P.  694. 

5.  Although  it  is  the  duty  of  the  court  to  protect  a  witness  from 
questions  which  go  beyond  the  bounds  of  proper  cross-examination 
merely  to  harass,  annoy  or  humiliate  him,  there  is  no  duty  to 
protect  him  from  being  discredited,  except  when  his  constitutional 
right  against  self-incrimination  is  involved  and  properly  invoked. 
P.  694. 

6.  In  a  criminal  prosecution  for  using  the  mails  to  defraud  in  violation 
of  §  215  of  the  Criminal  Code,  the  Government  called  as  a  witness 
a  former  employee  of  the  defendant,  who  testified  to  uncorroborated 
conversations  of  the  defendant  of  a  damaging  character.  Upon 
cross-examination  the  witness  was  asked  “Where  do  you  live?/’  and 
another  question  as  to  his  place  of  residence,  but  these  questions 
were  excluded  on  the  Government’s  objection  that  they  were  im¬ 
material  and  not  proper  cross-examination.  Counsel  urged  as  an 
additional  reason  for  asking  the  excluded  questions,  that  he  had  been 
informed  that  the  witness  was  then  in  the  custody  of  the  federal 

'authorities,  and  that  such  fact  might  be  brought  out  on  cross-exam¬ 
ination  to  show  whatever  bias  or  prejudice  the  witness  might  have. 
But  the  court  adhered  to  its  previous  ruling.  Held: 

(1)  The  case  was  a  proper  one  for  searching  cross-examination, 
and  the  question  “Where  do  you  five?”  was  not  only  an  appro¬ 
priate  preliminary  to  the  cross-examination,  but  on  its  face  was  an 
essential  step  in  identifying  the  witness  with  his  environment. 
P.  692. 

(2)  The  defense  was  entitled  to  show  by  cross-examination  that 
the  testimony  of  the  witness  was  affected  by  fear  or  favor  grow¬ 
ing  out  of  his  detention,  and  it  was  immaterial  whether  he  was  in 
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custody  because  of  his  participation  in  the  transactions  for  which 
the  defendant  was  indicted  or  for  some  other  offense.  P.  693. 

(3)  The  ruling  of  the  trial  court,  cutting  off  in  limine  all  inquiry 
on  a  subject  with  respect  to  which  the  defense  was  entitled  to  a 
reasonable  cross-examination,  was  an  abuse  of  discretion  and 
prejudicial  error.  P.  694. 

41  F.  (2d)  157,  reversed. 

Certiorari,  post,  p.  826,  to  review  a  judgment  affirming 
a  judgment  of  the  District  Court,  wherein  the  petitioner 
was  convicted  for  using  the  mails  to  defraud. 

Mr.  Leo  R.  Friedman,  with  whom  Mr.  Thomas  M. 
Foley  was  on  the  brief,  for  petitioner. 

Assistant  Attorney  General  Richardson,  with  whom 
Solicitor  General  Thacher  and  Messrs.  Claude  R.  Branch, 
Special  Assistant  to  the  Attorney  General,  and  Harry  S. 
Ridgley  were  on  the  brief,  for  the  United  States. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

Petitioner  was  convicted  in  the  District  Court  for 
Southern  California  of  using  the  mails  to  defraud  in  vio¬ 
lation  of  §  215  of  the  Criminal  Code.  The  Court  granted 
certiorari,  to  review  a  judgment  of  affirmance  by  the 
Court  of  Appeals  for  the  Ninth  Circuit,  which  upheld 
certain  rulings  of  the  trial  court  upon  the  evidence  41 
F.  (2d)  157. 

In  the  course  of  the  trial  the  government  called  as  a 
witness  a  former  employee  of  petitioner.  On  direct  ex¬ 
amination  he  gave  damaging  testimony  with  respect  to 
various  transactions  of  accused,  including  conversations 
with  the  witness  when  others  were  not  present,  and  state¬ 
ments  of  accused  to  salesmen  under  his  direction,  whom 
the  witness  did  not  identify.  Upon  cross-examination 
questions  seeking  to  elicit  the  witness’s  place  of  residence 
were  excluded  on  the  government’s  objection  that  they 
were  immaterial  and  not  proper  cross-examination. 
Counsel  for  the  defense  insisted  that  the  questions  were 


687 


ALFORD  v.  UNITED  STATES. 

Opinion  of  the  Court. 


689 


proper  cross-examination,  and  that  the  jury  was  entitled 
to  know  “  who  the  witness  is,  where  he  lives  and  what 
his  business  is.”  Relevant  excerpts  of  the  record  are 
printed  in  the  margin.1 

1  Q,  Where  do  you  live,  Mr.  Bradley  ? 

Mr.  Armstrong:  That  is  objected  to  as  immaterial  and  not  proper 
cross-examination. 

The  Court:  I  cannot  see  the  materiality. 

Mr.  Friedman:  Why,  I  think  the  jury  has  a  perfect  right  to 
know  who  the  witness  is,  where  he  lives  and  what  his  business  is,  and 
we  have  the  right  to  elicit  that  on  cross-examination.  I  may  say 
that  this  is  the  first  witness  the  Government  had  called  that  they 
have  not  elicited  the  address  from. 

The  Court:  I  will  sustain  the  objection. 

Q.  By  Mr.  Friedman:  What  is  your  business,  Mr.  Bradley? 

A.  My  profession  is  an  accountant,  public  accountant. 

Q.  What  is  your  occupation  now? 

A,  I  am  not  doing  anything  at  the  present  time  on  account  of  this 
case. 

Q.  On  account  of  this  case? 

A.  Yes. 

Q.  Do  you  live  in  Los  Angeles? 

Mr.  Armstrong:  That  is  objected  to  as  immaterial  and  invading 
the  Court’s  ruling. 

The  Court:  I  have  ruled  on  that  question. 

Mr.  Friedman:  I  will  temporarily  pass  on  to  something  else.  I 
would  like  leave  to  submit  authorities  on  my  right  to  develop  that  on 
cross-examination.  I  haven’t  them  with  me. 

The  Court:  All  right. 

***** 

The  jury  were  thereupon  excused  by  the  court  until  9:30  o’clock 
on  the  morning  of  July  24,  1929,  whereupon  the  jury  retired  after 
which  the  following  proceedings  were  had  relative  to  the  materiality 
of  the  testimony,  as  to  the  residence  and  place  thereof  of  Cameron 
Bradley. 

The  Court:  In  what  particular  do  you  think  that  evidence  is 
material? 

Mr.  Friedman:  I  think  it  is  material  for  this  purpose,  first,  not 
only  on  the  general  grounds  I  urged  in  asking  the  question,  but  on  the 
additional  grounds  that  I  have  been  informed  and  caused  to  believe 
22liO° — 31 - 44 
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Later,  the  jury  having  been  excused,  counsel  for  the 
defense  urged,  as  an  “  additional  ”  ground'  for  asking  the 
excluded  questions,  that  he  had  been  informed  that  the 
witness  was  then  in  the  custody  of  the  federal  authorities, 
and  that  such  fact  might  be  brought  out  on  cross-exami¬ 
nation  “  for  the  purpose  of  showing  whatever  bias  or 
prejudice  he  may  have.”  But  the  court  adhered  to  its 
previous  rulings,  saying  that  if  the  witness  had  been  con¬ 
victed  of  a  felony  that  fact  might  be  proved,  but  not  that 
he  was  detained  in  custody. 

The  Court  of  Appeals,  after  stating  that  it  is  customary 
to  allow  cross-examination  of  a  witness  with  reference  to 

that  this  witness  himself  is  now  in  the  custody  of  the  Federal 
authorities. 

Mr.  Armstrong:  You  mean  Mr.  Bradley?  You  mean  by  the 
Federal  authorities  here? 

Mr.  Friedman  :  I  don’t  know  by  what  authorities,  but  that  is  my 
impression,  that  he  is  here  in  the  custody  of  the  Federal  authorities. 
If  that  is  so,  I  have  a  right  to  show  that  for  the  purpose  of  showing 
whatever  bias  or  prejudice  he  may  have. 

The  Court.  No,,  I  don  t  think  so.  If  you  can  prove  he  has  ever 
been  convicted  of  a  felony,  that  is  a  different  thing. 

Mr.  Friedman  :  I  realize  that  is  the  rule.  I  may  impeach  him  if 
he  has  been  convicted  of  a  felony. 

Thb  Court.  No.  You  may  prove  that  fact  as  going  to  his 
credibility,  but  you  can’t  merely  show  that  he  is  detained  or  in  charge 
of  somebody.  Everybody  is  presumed  to  be  innocent  until  proven 
guilty. 

Mr.  Friedman  :  It  is  a  violent  presumption  sometimes,  I  know. 

The  Court:  Your  defendant  is  certainly  to  be  given  the  benefit 
of  that  presumption. 

Mr.  Friedman  :  I  have  no  doubt  of  that. 

The  Court:  If  that  is  all  you  have,  I  will  have  to  stand  on  the 
ruling. 

*  \  *  *  *  * 

Mr.  Friedman:  I  would  like,  if  the  Court  please,  our  exception 
noted  to  the  Court’s  ruling  made  yesterday  after  the  jury  retired  to 
the  effect  that  we  could  not  inquire  as  to  the  present  address  and 
residence  of  the  witness. 

The  Court:  Very  well. 
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his  place  of  residence,  upheld  the  trial  court,  saying, 

p.  160: 

“  The  purpose  of  such  evidence  is  to  identify  the  wit¬ 
ness  and  to  some  extent  give  proper  background  for  the 
interpretation  of  his  testimony.  In  this  case,  however, 
the  counsel  indicated  his  purpose  to  use  the  information 
for  the  purpose  of  discrediting  the  witness.  It  is  part  of 
the  obligation  of  a.  trial  judge  to  protect  witnesses  against 
evidence  tending  to  discredit  the  witness  unless  such  evi¬ 
dence  is  reasonably  called  for  by  exigencies  of  the  case. 
A  witness  is  not  on  trial  and  has  no  means  of  protecting 
himself.  Here  it  was  evident  that  the  counsel  for  the 
appellant  desired  to  discredit  the  witness,  without  so  far 
as  is  shown,  in  any  way  connecting  the  expected  answer 
with  a  matter  on  trial.  If  it  had  been  contended  that  the 
witness  was  in  custody  because  of  his  participation  in  the 
transaction  with  which  the  appellant  was  charged,  and 
if  it  was  sought  to  show  that  he  was  testifying  under  some 
promise  of  immunity,  it  would  undoubtedly  have  been 
prejudicial  error  to  have  excluded  such  testimony,  but 
counsel  avowed  no  such  purpose,  and  indicated  that  the 
proposed  question  was  merely  in  pursuit  of  a  fishing  expe¬ 
dition  by  which  he  hoped  to  discredit  the  witness.  The 
witness  was  examined  at  great  length  concerning  his  rela¬ 
tion  to  the  appellant  and  great  latitude  was  accorded  in 
-  that  examination.’’ 

Cross-examination  of  a  witness  is  a  matter  of  right. 
The  Ottawa,  3  Wall.  268,  271.  Its  permissible  purposes, 
among  others,  are  that  the  witness  may  be  identified  with 
his  community  so  that  independent  testimony  may  be 
sought  and  offered  of  his  reputation  for  veracity  in  his 
own  neighborhood,  cf.  Khan  v.  Zemansky,  59  Cal.  App. 
324,  327ff.;  3  Wigmore,  Evidence  (2d  ed.)  §  1368  I.  (1) 
(b);  that  the  jury  may  interpret  his  testimony  in  the 
light  reflected  upon  it  by  knowledge  of  his  environment, 
Kirschnerv.  State,  9  Wis.  140;  Wilbur  v.  Flood,  16  Mich. 
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40;  Hollingsworth  v.  State,  53  Ark.  387 ;  People  v.  White, 
251  Ill.  67,  72ff. ;  Wallace  v.  State,  41  Fla.  547,  574ff. ;  and 
that  facts  may  be  brought  out  tending  to  discredit  the  wit¬ 
ness  by  showing  that  his  testimony  in  chief  was  untrue 
or  biased.  Tla-Koo-Y el- Lee  v.  United  States,  167  U.  S. 
274;  King  v.  United  States,  112  Fed.  988;  Farkas  v. 
United  States,  2  F.  (2d)  644;  see  Furlong  v.  United  States, 
10  F.  (2d)  492,  494. 

Counsel  often  cannot  know  in  advance  what  pertinent 
facts  may  be  elicited  on  cross-examination.  For  that 
reason  it  is  necessarily  exploratory;  and  the  rule  that  the 
examiner  must  indicate  the  purpose  of  his  inquiry  does 
not,  in  general,  apply.  Knapp  v.  Wing,  72  Vt.  334,  340; 
Martin  v.  Elden,  32  Ohio  St.  282,  289.  It  is  the  essence  of 
a  fair  trial  that  reasonable  latitude  be  given  the  cross¬ 
examiner,  even  though  he  is  unable  to  state  to  the  court 
what  facts  a  reasonable  cross-examination  might  develop. 
Prejudice  ensues  from  a  denial  of  the  opportunity  to  place 
the  witness  in  his  proper  setting  and  put  the  weight  of  his 
testimony  and  his  credibility  to  a  test,  without  which  the 
jury  cannot  fairly  appraise  them.  Tla-Koo-Y el-Lee  v. . 
United  States,  supra ;  King  v.  United  States,  supra; 
People  v.  Moore,  96  App.  Div.  56,  affirmed  without 
opinion,  181  N.  Y.  524;  cf.  People  v.  Becker,  210  N.  Y. 
274.  .  To  say  that  prejudice  can  be  established  only  by 
showing  that  the  cross-examination,  if  pursued,  would 
necessarily  have  brought  out  facts  tending  to  discredit  the 
testimony  in  chief,  is  to  deny  a  substantial  right  and  with¬ 
draw  one  of  the  safeguards  essential  to  a  fair  trial.  Nailor 
v.  Williams,  8  Wall.  107,  109;  see  People  v.  Stevenson?  103 
Cal.  App.  82;  cf.  Brasfield  v.  United  States,  272  U.  S.  448. 
In  this  respect  a  summary  denial  of  the  right  of  cross- 
examination  is  distinguishable  from  the  erroneous  ad¬ 
mission  of  harmless  testimony.  Nailor  v.  Williams,  supra. 

The  present  case,  after  the  witness  for  the  prosecution 
had  testified  to  uncorroborated  conversations  of  the  de¬ 
fendant  of  a  damaging  character,  was  a  proper  one  for 
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searching  cross-examination.  The  question  “  Where  do 
you  live?”  was  not  only  an  appropriate  preliminary  to 
the  cross-examination  of  the  witness,  but  on  its  face, 
without  any  such  declaration  of  purpose  as  was  made  by 
counsel  here,  was  an  essential  step  in  identifying  the  wit¬ 
ness  with  his  environment,  to  which  cross-examination 
may  always  be  directed.  State  v.  Pugsley,  75  la.  742 ;  State 
v.  Fong  Loon ,  29  Ida.  248,  255ff.;  Wallace  v.  State ,  supra; 
Wilbur  v.  Flood,  supra;  5  Jones,  Evidence  (2d  ed.)  §  2366. 

But  counsel  for  the  defense  went  further,  and  in  the 
ensuing  colloquy  with  the  court  urged,  as  an  additional 
reason  why  the  question  should  be  allowed,  not  a  substi¬ 
tute  reason,  as  the  court  below  assumed,  that  he  was  in¬ 
formed  that  the  witness  was  then  in  court  in  custody  of 
the  federal  authorities,  and  that  that  fact  could  be  brought 
out  on  cross-examination  to  show  whatever  bias  or  preju¬ 
dice  the  witness  might  have.  The  purpose  obviously  was 
not,  as  the  trial  court  seemed  to  think,  to  discredit  the 
witness  by  showing  that  he  was  charged  with  crime,  but 
to  show  by  such  facts  as  proper  cross-examination  might 
develop,  that  his  testimony  was  biased  because  given 
under  promise  or  expectation  of  immunity,  or  under  the 
coercive  effect  of  his  detention  by  officers  of  the  United 
States,  which  was  conducting  thd  present  prosecution. 
King  v.  United  States,  supra;  Farkas  v.  United  States, 
supra,  and  cases  cited;  People  v.  Becker,  supra,  State  v. 
Ritz,  65  Mont.  180,  and  cases  cited  on  p.  188;  Rex  v.  Wat¬ 
son,  32  How.  St.  Tr.  284.  Nor  is  it  material,  as  the  Court 
of  Appeals  said,  whether  the  witness  was  in  custody  be¬ 
cause  of  his  participation  in  the  transactions  for  which 
petitioner  was  indicted.  Even  if  the  witness  were  charged 
with  some  other  offense  by  the  prosecuting  authorities, 
petitioner  was  entitled  to  show  by  cross-examination  that 
his  testimony  was  affected  by  fear  or  favor  growing  out 
of  his  detention.  '  See  Farkas  v.  United  States,  supra; 
People  v.  Dillwood,  39  Pac.  (Cal.)  438. 
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The  extent  of  cross-examination  with  respect  to  an 
appropriate  subject  of  inquiry  is  within  the  sound  dis¬ 
cretion  of  the  trial  court.  It  may  exercise  a  reasonable 
judgment  in  determining  when  the  subject  is  exhausted. 
Storm  v.  United  States,  94  U.  S.  .76,  85;  Rea  v.  Missouri, 
17  Wall.  532,  542-543;  Blitz  v.  United  States,  153  U.  S. 
308,  312.  But  no  obligation  is  imposed  on  the  court,  such 
as  that  suggested  below,  to  protect  a  witness  from  being 
discredited  on  cross-examination,  short  of  an  attempted 
invasion  of  his  constitutional  protection  from  self  incrimi¬ 
nation,  properly  invoked.  There  is  a  duty  to  protect  him 
from  questions  which  go  beyond  the  bounds  of  proper 
cross-examination  merely  to  harass,  annoy  or  humiliate 
him.  Great  Western  Turnpike  Co.  v.  Loomis,  32  N.  Y. 
127,  132;  Wallace  v.  State,  supra;  5  Jones,  Evidence  (2d 
ed  )  §  2316.  But  no  such  case  is  presented  here.  The 
trial  court  cut  off  in  limine  all  inquiry  on  a  subject  with 
respect  to  which  the  defense  was  entitled  to  a  reasonable 
cross-examination.  This  was  an  abuse  of  discretion  and 
prejudicial  error.  Tla-Koo-Y el-Lee  v.  United  States, 
supra;  Nailor  v.  Williams,  supra;  King  v.  United  States,  ■ 
supra;  People  v.  Moore,  supra;  cf.  People  v.  Becker, 
supra.  Other  grounds  for  reversal  were  set  up  in  the 
petition  for  certiorari,  but  we  do  not  find  it  necessary  to 
pass  upon  them. 

Reversed. 


HUSTY  et  al.  v.  UNITED  STATES. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

No.  477.  Argued  January  22,  1931.— Decided  February  24,  1931. 

1.  The  Fourth  Amendment  does  not  prohibit  the  search,  without 
warrant,  of  an  automobile,  for  liquor  illegally  transported  or  pos¬ 
sessed,  if  the  search  is  upon  probable  cause;  and  arrest  for  the 
transportation  or  possession  need  not  precede  the  search.  P.  700. 
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2.  To  show  probable  cause  it  is  not  necessary  that  the  arresting 
officer  should  have  had  before  him  legal  evidence  of  the  suspected 
act.  It  is  enough  if  the  apparent  facts  which  have  come  to  his 
attention  are  sufficient,  in  the  circumstances,  to  lead  a  reasonably 
discreet  and  prudent  man  to  believe  that  liquor  is  illegally  pos¬ 
sessed  in  the  automobile  to  be  searched.  P.  700. 

3.  Acting  on  information,  reasonably  believed  by  him  to  be  reliable, 
that  one  of  the  defendants  herein,  known  to  him  to  have  been  en¬ 
gaged  in  the  illegal  liquor  traffic,  possessed  liquor  in  an  automobile 
of  particular  description  and  location,  a  prohibition  officer  went  to 
the' place  and  found  the.  automobile  and  the  defendant  in  company 
with  others,  who,  upon  being  hailed  by  the  officer,  tried  to  escape. 
Held: 

(1)  That  there  were  reasonable  grounds  for  the  officer’s  belief 
that  liquor  illegally  possessed  would  be  found  in  the  car.  P.  701. 

(2)  The  search  was  not  unreasonable  because  sufficient  time 
elapsed  between  the  receipt  by  the  officer  of  the  information  and 
the  search  of  the  car  to  have  enabled  him  to  procure  a  search  war¬ 
rant,  since  he  could  not  know  how  soon  the  defendant  would  come 
to  the  car  or  how  soon  it  would  be  removed.  P.  701. 

4.  Rulings  of  the  trial  court  excluding  questions  seeking  to  establish 
the  name  and  identity  of  one  who  gave  information  to  a  prohibition 
officer  upon  which  he  based  a  search  of  defendant’s  automobile,  are 
not  considered  here  because  not  assigned  as  error  and,  so  far  as 
appears,  not  presented  or  passed  upon,  in  the  Court  of  Appeals. 
P.  701. 

5.  Where  an  indictment  charged  the  transportation  of  intoxicating 
liquor,  as  a  first  offense  by  two  defendants,  and  in  another  count, 
possession  of  intoxicating  liquor  as  a  first  offense  by  one  of  them 
and  as  a  third  offense  by  the  other,  naming  in  each  count  a  time 
and  place  within  the  jurisdiction  of  the  court,  held,  that  failure  to 
state  more  specifically  the  amount  of  the  liquor,  and  the  time  and 
place  of  the  offenses,  did  not  affect  the  validity  of  the  indictment, 
but  at  most  furnished  ground  for  demanding  a  bill  of  particulars. 
P.  702. 

6.  The  Act  of  March  2,  1929,  known  as  the  Jones  Act,  which  increased 
the  penalty  for  illegal  manufacture,  sale,  etc.,  of  intoxicating  liquor, 
with  the  proviso  “  that  it  is  the  intent  of  Congress  that  the  court,  in 
imposing  sentence  hereunder,  should  discriminate  between  casual  or 
slight  violations  and  habitual  sales  of  intoxicating  liquor,  or  attempts 
to  commercialize  violations  of  the  law,’  added  no  new  criminal 
offense  to  those  enumerated  and  defined  in  the  National  Prohibition 
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Act,  and  therefore  added  nothing  to  the  material  allegations  required 
to  be  set  out  in  indictments  for  those  offenses.  P,  702. 

7.  The  proviso  mentioned  is  only  a  guide  to  the  discretion  of  the 
court  in  imposing  the  increased  sentences  for  those  offenses  for 
which  an  increased  penalty  is  authorized  by  the  Act.  P.  702. 

8.  The  maximum  penalty  for  illegal  possession  of  intoxicating  liquor, 
under  §  29  of  the  National  Prohibition  Act,  was  not  increased  by 
the  Jones  Act.  P.  703. 

9.  Possession  of  intoxicating  liquor  in  connection  with  its  illegal  trans¬ 
portation  does  not  in  itself  justify  a  heavy  sentence  under  the 
Jones  Act  for  the  illegal  transportation,  and  does  not  necessarily 
justify  such  a  sentence,  when  there  has  been  a  former  conviction  for 
illegal  possession  only.  P.  703. 

Certiorari,  post,  p.  831,  to  review  conviction  on  two 
counts,  for  unlawful  possession  and  for  unlawful  trans¬ 
portation  of  intoxicating  liquor.  Reversed. 


Mr.  Harold  A.  Kesler,  with  whom  Messrs.  John  B.  Mc¬ 
Mahon  and  Percy  F.  Parrott  were  on  the  brief,  for  peti¬ 
tioners. 


The  search  was  unlawful  and  the  evidence  should  have 
been  suppressed.  Shelly  v.  United  States,  37  F.  (2d)  503 ; 
United  States  v.  Solomon,  33  F.  (2d)  193;  Carroll  v 
United  States,  267  U.  S.  132,  147;  United  States  v.  Setaro, 
37  F.  (2d)  134;  People  v.  Margelis,  217  Mich.  423;  United 
States  v.  Lukas,  35  F.  (2d)  599. 

The  indictment  is  bad  for  uncertainty;  neither  count 
specifies  the  place,  the  time,  the  liquor  transported  and 
possessed,  or  the  amount  thereof.  Shelly  v.  United 
States,  37  F.  (2d)  503;  McElvogue  v.  United  States,  40  F 
(2d)  889;  Gurera  v.  United  States,  40  F.  (2d)  338  -Saw 
v.  United  States,  35  F.  (2d)  580.  ’ 


The  indictment  does  not  invoke  the  Jones  law  Cf 
United  States  v.  Kent,  36  F.  (2d)  401.  Defendants  are 
not  informed  as  to  whether  the  charge  against  them  is  a 
felony  or  a  misdemeanor,  nor  whether  they  were  charged 
with  a  casual  or  slight  violation,  or  with  habitual  sales 
and  attempts  to  commercialize  violations  of  the  law. 
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Tf  the  issues  raised  by  the  proviso  of  the  Jones  Act 
should  be  included  in  the  indictment,  then  the  issue 
should  be  presented  to  the  jury  and  should  be  included  in 
the  charge  of  the  court.  United  States  v.  Kent ,  36  F. 
(2d)  401;  United  States  v.  Setaro,  37  F.  (2d)  134;  McEl- 
vogue  v.  United  States,  40  F.  (2d)  889;  Gurera  v.  United 
States,  40  F.  (2d)  338. 

Concerning  the  sentence:  United  States  v.  Setaro, 
supra;  Cisson  v.  United  States,  37  F.  (2d)  330;  Ross  v. 
United  States,  37  F.  (2d)  557 ;  McElvogue  v.  United 
States,  supra;  Gurera  v.  United  States,  supra;  Brady  v. 
United  States,  39  F.  (2d)  312;  United  States  v.  Farrar, 
281  U.  S.  624. 

Mr.  Amos  W.  W.  Woodcock,  with  whom  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch,  Special  Assistant  to  the  At¬ 
torney  General,  Mahlon  D.  Kiefer,  and  W.  Marvin  Smith 
were  on  the  brief,  for  the  United  States. 

The  arrest  and  search  and  seizure  were  upon  probable 
cause.  Carroll  v.  United  States,  267  U.  S.  132;  Brady  v. 
United  States,  300  Fed.  540;  United  States  v.  Lukas,  35  F. 
(2d)  599.  See  also  Ash  v.  United  States,  299  Fed.  277 ; 
Park  v.  United  States,  294  Fed.  776,  782-783. 

The  indictment  alleges  the  unlawful  transportation,  in 
a  specified  kind  of  automobile,  and  the  unlawful  posses¬ 
sion  of,  intoxicating  liquor  fit  for  use  for  beverage  pur¬ 
poses,  to- wit,  whiskey,  on  December  10,  1929,  in  Grand 
Rapids,  Kent  County,  Michigan,  within  the  jurisdiction 
of  the  court.  The  petitioners’  objection  is  that  the  in¬ 
dictment  does  not  specify  the  amount  of  the  liquor,  nor 
the  time  when  or  the  place  where  it  was  illegally  trans¬ 
ported  and  possessed.  We  submit  that  the  indictment 
contained  all  the  essential  elements  of  the  offenses  averred 
and  duly  informed  petitioners  of  the  charges  against  them. 
See  Gurera  v.  United  States,  40  F.  (2d)  338;  Jacobs  v. 
United  States,  24  F.  (2d)  890;  Leonard  v.  United  States, 
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18  F.  (2d)  208;  Myers  v.  United  States,  15  F.  (2d)  977; 
H overmale  v.  United  States,  5  F.  (2d)  586;  Pane  v. 
United  States,  2  F.  (2d)  855.  The  allegation  that  the 
offenses  took  place  within  the  jurisdiction  of  the  court  is 
sufficient.  Further  information  could  have  been  supplied 
by  a  bill  of  particulars  but  it  was  not  asked  for.  Dur- 
land  v.  United  States,  161  U.  S.  306,  315.  If  at  any  time 
they  should  find  it  necessary  to  plead  the  record  and  con¬ 
viction  in  bar  of  another  prosecution,  the  time  and  place, 
as  well  as  the  amount  of  liquor  involved,  may  be  shown 
by  other  proof.  See  Dunbar .  v.  United  States,  156  U.  S. 
185,  191. 

The  proviso  to  the  Jones  Act  defines  no  new  crime,  but 
merely  cautions  the  court  to  exercise  a  judicial  discretion 
m  the  imposition,  of  sentences.  Ross  v.  United  States, 
37  F.  (2d)  557,  certiorari  denied,  281  U.  S.  767;  United 
States  v.  Kent,  36  F.  (2d)  401.  See  also  McElvogue  v. 
United  States,  in  which  this  Court  denied  certiorari. 

The  trial  court  had  power  under  the  Jones  Act  to  im¬ 
pose  a  sentence  for  transportation  of  imprisonment  not  to 
exceed  five  years  and  a  fine  not  to  exceed  $10,000.  There 
was  a  general  verdict  of  guilty,  and  the  sentences  imposed 
were  general  sentences  which  did  not  exceed  those  which 
might  have  been  imposed  under  the  first  count.  See 
Abrams  v.  United  States,  250  U.  S.  616,  619;  United  States 
v.  Trenton  Potteries,  273  U.  S.  392,  401-402.  Obviously, 
the  proviso  that  Congress  intended  the  court  to  use  dis¬ 
crimination  in  imposing  sentences  was  not  intended  as  a 
limitation  upon  the  power  of  the  court.  If  the  sentences 
were  within  the  discretion  of  the  trial  court,  petitioners’ 
only  recourse  is  to  the  executive.  The  court  in  imposing 
the  sentences  no  doubt  took  into  consideration  the  evi¬ 
dence  in  the  case.  See  Ross  v.  United  States,  37  F.  (2d) 
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Petitioners  were  convicted  in  the  District  Court  for 
Western  Michigan  upon  two  counts  of  an  indictment,  the 
first  for  transporting,  and  the  second  for  possessing,  in¬ 
toxicating  liquors  in  violation  of  the  National  Prohibition 
Act.  They  had  been  apprehended  while  in  an  automo¬ 
bile,  and  arrested  without  warrant.  The  officers  had 
searched  the  automobile,  without  warrant,  and  found  a 
quantity  of  intoxicating  liquor,  which  they  had  seized. 
A  motion  by  petitioners  to  suppress  the  use  as  evidence 
of  the  information  thus  acquired,  on  the  ground  that  the 
arrest  and  the  search  and  seizure  were  illegal,  was  denied. 
Each  count  of  the  indictment  set  forth  a  single  offense; 
and  the  second,  that  for  possession,  alleged  two  prior  con¬ 
victions  of  petitioner  Husty  for  unlawful  possession.  Pe¬ 
titioners  were  sentenced  generally  on  the  indictment, 
without  reference  to  either  count,  Husty  to  five  years’  im¬ 
prisonment  and  to  pay  a  fine  of  $3000,  and  Laurel  to 
imprisonment  for  one  year  and  six  months. 

In  the  course  of  the  proceedings  before  the  District 
Court,  petitioners,  by  appropriate  motions  and  excep¬ 
tions,  challenged  the  correctness  of  the  order  denying  the 
motion  to  suppress  evidence ;  the  sufficiency  of  the  indict¬ 
ment;  and  the  legality  of  the  sentences,  the  last  on  the 
grounds  that  they  were  not  authorized  by  the  Jones  Act 
of  March  2,  1929,  c.  473,  45  Stat.  1446,  and  exceeded  the 
maximum  penalties  which  could  be  imposed  under  §  29 
of  the  National  Prohibition  Act. 

The  Court  of  Appeals  for  the  Sixth  Circuit,  without 
opinion,  affirmed  the  convictions  under  both  counts  and 
held  the  sentences  to  be  supported  by  the  convictions 
upon  the  second  count — that  for  possession — alone.  This 
Court  granted  certiorari,  on  a  petition  which  asked  re¬ 
view  of  the  rulings  of  the  District  Court  which  have  been 
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mentioned,  the  government  opposing  on  the  ground, 
among  others,  that  the  sentences  were  proper  under  the 
possession  count. 

1.  In  the  proceeding  to  suppress  evidence,  one  oT  the 
prohibition  officers  who  made  the  arrest  testified  that  he 
had  known  Husty  to  be  a  “  bootlegger  ”  for  a  number  of 
years  before  the  arrest,  and  had  arrested  him  in  1922  and 
1928  for  violations  of  the  National  Prohibition  Act,  both 
arrests  resulting  in  conviction  and  the  second  in  imprison¬ 
ment.  On  the  day  of  petitioners’  arrest,  the  witness  had 
received  information  over  the  telephone  that  Husty  had 
two  loads  of  liquor  in  automobiles  of  a  particular  make 
and  description,  parked  in  particular  places  on  named 
streets.  The  witness  was  well  acquainted  with  his  in¬ 
formant,  having  known  him  for  about  eight  years,  and 
had  come  in  frequent  contact  with  him  in  business  and 
socially.  The  same  person  had  given  similar  information 
to  the  witness  before,  which  had  always  been  found  to  be 
reliable.  The  officer  believed  the  information,  and,  acting 
upon  it,  found  one  of  the  cars  described,  at  the  point  indi¬ 
cated,  and  unattended.  Later,  petitioners  and  a  third 
man  entered  the  car.  Husty  had  started  it  when  he  was 
stopped  by  the  officers.  Laurel  and  the  third  man  fled, 
and  the  latter  escaped.  The  officers,  believing  that  the 
car  contained  intoxicating  liquor,  searched  it,  and  found 
eighteen  cases  of  whiskey. 

The  Fourth  Amendment  does  not  prohibit  the  search, 
without  warrant,  of  an  automobile,  for  liquor  illegally 
transported  or  possessed,  if  the  search  is  upon  probable 
cause;  and  arrest  for  the  transportation  or  possession  need 
not  precede  the  search.  Carroll  v.  United  States ,  267 
U.  S.  132.  We  think  the  testimony  which  we  have  sum¬ 
marized  is  ample  to  establish  the  lawfulness  of  the  pres¬ 
ent  search.  To  show  probable  cause  it  is  not  necessary 
that  the  arresting  officer  should  have  had  before  him 
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legal  evidence  of  the  suspected  illegal  act.  Dumbra  v. 
United  States ,  268  U.  S.  435, 441 ;  Carroll  v.  United  States, 
supra.  It  is  enough  if  the  apparent  facts  which  have 
come  to  his  attention  are  sufficient,  in  the  circumstances, 
to  lead  a  reasonably  discreet  and  prudent  man  to  believe 
that  liquor  is  illegally  possessed  in  the  automobile  to  be 
searched.  See  Dumbra  v.  United  States,  supra;  Stacey 
v.  Emery,  97  U.  S.  642,  645. 

Here  the  information,  reasonably  believed  by  the  officer 
to  be  reliable,  that  Husty,  known  to  him  to  have  been 
engaged  in  the  illegal  traffic,  possessed  liquor  in  an  auto¬ 
mobile  of  particular  description  and  location;  the  subse¬ 
quent  discovery  of  the  automobile  at  the  point  indicated, 
in  the  control  of  Husty;  and  the  prompt  attempt  of  his 
two  companions  to  escape  when  hailed  by  the  officers, 
were  reasonable  grounds  for  his  belief  that  liquor  illegally 
possessed  would  be  found  in  the  car.  The  search  was  not 
unreasonable  because,  as  petitioners  argue,  sufficient  time 
elapsed  between  the  receipt  by  the  officer  of  the  informa¬ 
tion  and  the  search  of  the  car  to  have  enabled  him  to  pro¬ 
cure  a  search  warrant.  He  could  not  know  when  Husty 
would  come  to  the  car  or  how  soon  it  would  be  removed. 
In  such  circumstances  we  do  not  think  the  officers  should 
be  required  to  speculate  upon  the  chances  of  successfully 
carrying  out  the  search,  after  the  delay  and  withdrawal 
from  the  scene  of  one  or  more  officers  which  would  have 
been  necessary  to  procure  a  warrant.  The  search  was, 
therefore,  on  probable  cause,  and  not  unreasonable;  and 
the  motion  to  suppress  the  evidence  was  rightly  denied. 
Carroll  v.  United  States,  supra. 

In  the  course  of  the  hearing  on  the  motion,  questions 
by  petitioners  seeking  to  establish  the  name  and  identity 
of  the  officer’s  informant,  were  excluded.  Petitioners  ask 
review  of  these  rulings  on  the  evidence,  but  we  do  not  con¬ 
sider  them,  since  they  were  not  assigned  as  error  on  the  ap- 
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peal  to  the  Court  of  Appeals,  and  it  does  not  appear  that 
they  were  presented  or  passed  upon  there.  Duignan  v. 
United  States,  274  U.  S.  195,  200. 

2.  The  indictment  is  in  the  form  authorized  by  §  32  of 
the  National  Prohibition  Act.  It  charges  the  transporta¬ 
tion  of  intoxicating  liquor  as  a  first  offense  by  both  peti¬ 
tioners,  and  possession  as  a  first  offense  by  Laurel,  and  as 
a  third  offense  by  Husty,  at  a  named  time,  and  at  a  place 
within  the  jurisdiction  of  the  court.  Failure  to  state 
more  specifically  the  amount  of  the  liquor,  and  the  time 
and  place  of  the  offenses  charged,  does  not  affect  the 
validity  of  the  indictment.  It  was  at  most  ground  for  a 
bill  of  particulars  if  timely  application  had  been  made. 
See  Durland  v.  United  States,  161  U.  S.  306,  315. 

It  is  urged  that  the  indictment  is  defective,  because  it 
fails  to  state  whether  the  offenses  charged  were  felonies 
or  misdemeanors,  and  whether  the  petitioners  were 
charged  with  casual  or  slight  violations,  or  habitual  sales 
of  intoxicating  liquor,  or  attempts  to  commercialize  viola¬ 
tions  of  the  law,  which,  petitioners  argue,  were  made  new 
or  aggravated  offenses  by  the  Jones  Act. 

But  the  Jones  Act  created  no  new  crime.  It  increased 
the  penalties  for  “  illegal  manufacture,  sale,  transporta¬ 
tion,  importation  or  exportation,”  as  defined  by  §  1, 
Title  II  of  the  National  Prohibition  Act,  to  a  fine  not 
exceeding  $10,000,  or  imprisonment  not  exceeding  five 
years,  or  both,  and  added  as  a  proviso,  “  that  it  is  the 
intent  of  Congress  that  the  court,  in  imposing  sentence 
hereunder,  should  discriminate  between  casual  or  slight 
violations  and  habitual  sales  of  intoxicating  liquor,  or 
attempts  to  commercialize  violations  of  the  law,”  As  the 
Act  added  no  new  criminal  offense  to  those  enumerated 
and  defined  in  the  National  Prohibition  Act,  it  added 
nothing  to  the  material  allegations  required  to  be  set  out 
in  indictments  for  those  offenses.  The  proviso  is  only  a 
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guide  to  the  discretion  of  the  court  in  imposing  the 
increased  sentences  for  those  offenses  for  which  an 
increased  penalty  is  authorized  by  the  Act.  See  Ross  v. 
United  States,  37  F.  (2d)  557;  certiorari  denied,  281  U.  S. 
767.  •  McElvogue  v.  United  States,  40  F.  (2d)  889;  certio¬ 
rari  denied,  post. 

3.  The  sentence  imposed  on  each  of  the  petitioners 
exceeded  the  maximum  penalty  for  illegal  possession 
under-  §  29  of  the  National  Prohibition  Act,  which  is,  for 
a  first  offense,  $500  fine,  and  for  a  third  offense,  “  not  less 
than  $500  ”  fine  and  not  more  than  two  years’  imprison¬ 
ment.  As  illegal  possession  is  not  one  of  the  offenses 
enumerated  in  the  Jones  Act  for  which  increased  pen¬ 
alties  are  provided,  and  as  the  sentences  imposed  exceed 
any  authorized  by  §  29  of  the  National  Prohibition  Act, 
the  court  below  was  in  error  in  holding  that  they  were 
supported  by  convictions  on  the  second  count,  that  for 
possession. 

Since  the  convictions  were  upheld  under  the  first  count, 
sentences  under  the  Jones  Act  were  authorized,  transpor¬ 
tation  being  one  of  the  offenses  enumerated  in  that  Act. 
But  the  possession  alleged  in  the  second  count  was  not  in 
itself  necessarily  an  aggravation'  of  the  transportation 
charge  which  would  warrant  heavy  sentences  under  the 
Jones  Act  as  to  either  petitioner,  and  could  not  be  as  to 
Laurel,  who,  so  far  as  the  evidence  shows,  was  a  first 
offender  both  as  to  the  transportation  and  possession. 
While  the  District  Court  may  have  had  before  it  facts 
other  than  those  appearing  of  record  which  it  was  entitled 
to  consider  in  imposing  sentence  under  the  Jones  Act,  we 
think,  in  view  of  the  confusion  which  has  arisen  with  re¬ 
spect  to  the  propriety  of  the  sentences  under  the  posses¬ 
sion  count,  that  the  District  Court  should  be  afforded  an 
opportunity  in  its  discretion  to  resentence  the  petitioners 
in  the  view  of  the  applicable  statutes,  as  stated. 
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The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  District  Court  for  further  proceedings  in  conform¬ 
ity  with  this  opinion. 

Reversed. 


SARANAC  AUTOMATIC  MACHINE  CORPORA¬ 
TION  v.  WIREBOUNDS  PATENTS  COMPANY 

ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCUIT. 

No.  51.  Argued  January  13,  1931.— Decided  February  24,  1931. 

1.  Patent  No.  1,128,145  (Claim  25),  granted  to  Inwood  and  Laven- 
berg,  for  mechanical  means  of  holding  in  proper  relative  positions 
side  pieces  and*  step-mitered  end  cleats,  preformed  and  separate, 
while  joining  them  by  stapling  and  wiring  into  a  foldable  box- 
blank, — held  invalid  for  want  of  invention.  P.  711. 

2.  The  method  of  making  the  box-blanks  out  of  separate,  preformed 
pieces,  suitably  held  for  stapling  and  wiring,  was  involved  in  and 
disclosed  by  an  earlier,  and  now  expired,  product  patent  to  the 
same  persons.  P.  709. 

3.  The  present  patent  (Claim  25)  covers  only  a  mechanical  means, 
useful  in  pursuing  that  method  but  which  did  not  in  itself  involve 
invention.  It  can  not  be  construed  as  embracing  the  method, 
nor  be  given  tne  effect  of  extending  the  monopoly,  of  the  expired 
patent.  P.  714. 

37  F.  (2d)  830,  reversed. 

Certiorari,  281  U.  S.  711,  to  review  a  decree  holding  a 
patent  valid  and  infringed  and  reversing  a  decree  of  the 
District  Court,  which  adjudged  otherwise,  24  F.  (2d)  872. 

Messrs.  Howard  M.  Cox  and  Amasa  C.  Paul  for  peti¬ 
tioner, 

Mr.  Laurence  A.  Janney,  with  whom  Mr.  Edward  F. 
Dunne,  Jr.,  was  on  the  brief,  for  respondents. 
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Mr.  Justice  Stone  delivered  the  opinion  of  the  Court. 

In  this  case  certiorari  was  granted,  281  U.  S.  711,  to  re¬ 
solve  a  conflict  of  decision  between  circuit  courts  of  ap¬ 
peals  with  respect  to  the  validity  of  Claim  25  of  Patent 
No.  1,128,145,  granted  February  9,  1915,  application  filed 
October  27,  1904,  to  Inwood  and  Lavenberg,  for  a  machine 
for  making  box  blanks.  In  the  present  suit,  brought  by 
respondents  in  the  District  Court  for  Western  Michigan 
to  enjoin  infringement  of  this  and  other  patents,  the  Dis¬ 
trict  Court  held  the  patent  “  invalid  if  infringed/’  and 
entered  a  decree  for  petitioner,  24  F.  (2d)  872,  which  the 
Court  of  Appeals  for  the  Sixth  Circuit  reversed,  holding 
Claim  25  valid  and  infringed.  37  F.  (2d)  830.  The  Court 
of  Appeals  for  the  Seventh  Circuit  had  held  the  patent 
invalid,  Wirebounds  Patents  Co.  v.  Gibbons  Box  Co.,  25 
F.  (2d)  363,  affirming  a  decree  without  opinion  of  the 
District  Court  for  Northern  Illinois., 

The  present  suit  was  based  dh  three  patents,  all  issued 
to  the  same  patentees:  the  machine  patent,  already  re¬ 
ferred  to;  No.  1,128,144,  issued  February  9,  1915,  applica¬ 
tion  filed  October  14,  1904,  for  a  “  work  holder,”  used  in 
connection  with  the  box  blank  machine;  and  No. 
1,128,252,  issued  February  9,  1915,  application  filed  April 
21,  1914,  for  a  method  of  making  wirebound  boxes.  The 
first  two  were  based  upon  co-pending  applications  filed  in 
October,  1904,  and  the  third  upon  a  divisional  application 
cut  out  of  the  work  holder  application.  Typical  claims 
are  printed  in  the  margin.1  A  fourth  product  patent,  now 

1  Machine  Patent  No.  1,128,11+5,  Claim  25.  A  machine  for  making 
box  blanks  comprising  work-controlling  means  having  cleat-posi¬ 
tioning  means  to  receive  sectional  cleats  in  parallel  lines,  and  spacing 
means  to  space  cleats  endwise  from  each  other  in  each  line,  prepara¬ 
tory  to  connecting  said  cleats  in  their  spaced  relation,  said  work- 
controlling  means  being  arranged  to  receive  side  material  to  be  secured 
22110° — 31 - 45 
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expired  and  only  indirectly  involved,  was  No.  799,854, 
issued  to  the  same  patentees  September  19,  1905,  appli¬ 
cation  filed  October  17,  1904  (reissued  in  1907,  No. 
12,725),  covering  a  specific  form  of  box  blank,  which  could 
be  produced  by  the  use  of  the  machine  and  method 
patents,  but  also  might  be  made  without  resort  to  either. 

The  court  below,  after  pointing  out  that  the  three  pat¬ 
ents  directly  involved  were  all  issued  on  the  same  day 
and  will  expire  at  the  same  time,  and  that  there  could  be 
no  commercially  important  infringement  of  any  of  the 
patents,  which  did  not  infringe  the  machine  patent,  lim¬ 
ited  its  decision  to  determining  the  validity  and  infringe¬ 
ment  of  Claim  25  of  that  patent.  It  gave  the  usual  de¬ 
cree  for  injunction  and  accounting  with  respect  to  this 
claim,  and  dismissed  the  bill  as  to  the  work  holder  and 
method  patents,  but  with  leave  to  counsel  to  apply  for 
further  consideration  of  any  other  claim  of  the  patents  in 
suit  if  deemed  necessary  to  settle  the  controversy.  No 

to  said  cleats;  fastener  applying  means  for  securing  binding  means 
to  the  side  material  and  cleats  controlled  by  the  work-controlling 
means;  means  for  relatively  feeding  the  work-controlling  means  and 
fastener  applying  mechanism  for  securing  said  binding  means  across 
the  intervals  between  said  spaced  cleats  to  secure  them  together  in 
their  spaced  relations  to  form  a  foldable  blank. 

Machine  Patent  No.  1,128,145,  Claim  55.  A  machine  for  making 
box  blanks  comprising  a  plurality  of  groups  of  work-controlling  means, 
each  group  for  a  separate  individual  side  section  of  the  box,  and 
comprising  means  to  support  cleats  and  side  material  in  cooperative 
relationship  for  being  secured  together  to  form  a  box  side,  and  each 
group  having  means  to  support  its  cleats  and  side  material  in  a  rela¬ 
tionship  to  enable  the  same  to  be  folded  cooperatively  with  corre¬ 
sponding  portions  of  a  side  section  controlled  by  another  group;  and 
means  to  secure  wire  binding  to  the  respective  side  sections  and  to 
provide  wires  for  connecting  one  section  and  another  in  foldable 
relationship. 

Work  holder  Patent  No.  1,128,144,  Claim  6.  Work-controlling 
means  for  use  in  the  manufacture  of  wire  bound  boxes  comprising, 
in  combination,  cleat-positioning  means  to  receive  a  plurality  of 
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such  application  was  made;  and  it  was  conceded  at  the 
bar  that  the  disposition  here  of  the  issues  raised  with  re¬ 
spect  to  Claim  25  will  be,  for  all  practical  purposes,  de¬ 
terminative  of  the  case. 

By  the  teachings  of  the  Inwood  and  Lavenberg  patents, 
to  which  reference  has  been  made,  wirebound  box  blanks 
may  be  produced,  consisting  usually  of  four  panels  which 
may  be  conveniently  folded  and  attached  to  box  ends  so 
as  to  form  strong,  light  weight,  commercially  useful  boxes. 
The  blanks,  before  folding,  comprise  the  panels  of  side 
material  in  straight  edged  sheets  of  thin  wood  or  veneer, 
stapled,  at  each  end,  to  cleats  placed  at  right  angles  to  the 
side  material,  the  staples  straddling  reinforcing  wire. 
The  cleats,  which,  have  previously  been  step-mitered  or 
bevelled,  and  which  in  practice  are  usually  eight  in  num¬ 
ber,  one  at  each  end  of  the  four  panels  of  side  material, 
are  fastened  to  the  side  material  in  such  position  with  re¬ 
spect  to  it  and  to  each  other  that,  when  the  blank  is 
folded,  the  reinforcing  wires  serve  as  hinges;  the  ends 

rows  of  cleats  disposed  substantially  end  to  end;  and  cleat-spacing 
means  relatively  adjustable  to  suit  individual  cleats  of  different 
lengths  to  be  received  in  said  positioning  means. 

Method  Patent  No.  1,128,252,  Claim  2.  The  method  of  making 
wirebound  boxes  having  individual  cleats  and  individual  side  pieces 
separated  at  the  lateral  corner  edges  of  the  completed  box  and  con¬ 
nected  by  wires  at  said  edges,  which  comprises  assembling  previously 
formed  individual  cleats  with  the  separate  previously  formed  side 
material  for  an  individual  side  to  provide  a  side  unit  of  the  box; 
assembling  additional  such  side  units  to  provide  the  other  sides  of 
the  box;  securing  to  the  cleats  of  each  side  unit  a  wire  binding  ex¬ 
tending  completely  across  said  unit;  connecting  said  side  units  by  said 
wire  binding,  while  leaving  the  latter  laterally  flexible  to  accommodate 
relative  shifting  of  the  separate  meeting  edges  of  the  pieces  of  side 
material,  arranging  said  side  units  in  box  form;  and  completing  +he 
continuity  of  the  wire  binding;  whereby  relative  longitudinal  shifting 
of  meeting  edges  of  pieces  of  side  material  tends  to  bend  the  wire- 
binding  out  of  normal  alinement,  and  is  resisted  by  the  tensile  strength 
of  the  wire. 
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of  adjoining  cleats  engage;  and  the  panels  form  the  four 
sides  of  a  box,  with  or  without  overlapping  edges,  as  may 
be  preferred. 

Before  Inwood  and  Lavenberg,  the  method  of  manu¬ 
facturing  box  blanks,  under  the  so-called  Rosback  patents, 
had  been  to  form  a  blank  of  a  single  sheet  of  side  material, 
stapled,  at  each  of  its  two  sides,  to  a  single  cleat.  The 
rigid  blank  formed  by  this  first  step  was  then  prepared 
for  folding  by  a  second  and  distinct  mechanical  procedure, 
in  the  course  of  which  each  of  the  cleats  was  cut  into  four 
separate  cleats,  step-mitered  at  their  ends,  and  the  single 
sheet  of  side  material  scored.  The  blank  was  then  capa¬ 
ble  of  being  folded  by  bending  the  side  material  along 
the  scored  lines  so  that  the  adjacent  ends  of  the  cleats 
would  meet.  Before  any  of  their  applications,  Inwood 
and  Lavenberg  appear  to  have  devised  a  machine  or  work 
holder  for  holding  in  position,  and  fastening,  pre-formed 
cleats  to  a  single  piece  of  side  material;  but  that  did  not 
wholly  eliminate  the  second  part  of  the  earlier  procedure, 
by  which  the  side  material  was  scored  before  folding. 
The  final  step  which  brought  them  to  their  improved 
method  was  taken  only  when  both  cleats  and  side  panels, 
assembled  in  position,  were  fastened  into  a  foldable  box 
blank  by  a  single  operation.  The  difference  between  the 
two  methods  was  that  the  old  taught  the  production  of 
foldable  relationships  by  cutting  the  rigid  box  blanks. 
Inwood  and  Lavenberg  taught  the  new  by  assembling 
and  fastening  together  the  separate  elements.  Their 
method  constituted  an  important  advance  over  the  old, 
which  had  not  been  commercially  successful.  The  new, 
by  the  substitution  of  a  single  for  a  two-step  procedure, 
saved  the  expense  and  inconvenience  of  double  handling, 
and  made  it  practicable  to  use  cleats  which  could  be  pre¬ 
formed  in  quantities  cheaply,  and  permitted  the  use  for 
that  purpose  of  short  and  otherwise  waste  pieces  of  lum¬ 
ber.  It  eliminated  certain  mechanical  difficulties  of  the 
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old  method  of  mitering  and  scoring  the  rigid  blanks,  and 
resulted  in  a  product  with  fewer  defects  and  which  folded 
more  easily  than  the  forms  produced  by  the  earlier. 

Numerous  details  of  the  new  procedure  had  been  taught 
by  the  prior  art.  The  idea  of  folding  wire-  or  metal- 
bound  sides  into  a  box  was  old.  Averill  (1900,  No. 
661,481)  and  Rosback  (1898,  No.  608,796)  specifically 
taught  the  binding  of  the  sides  together  with  wire.  How- 
enstine  (1891,  No.  453,479),  Hamilton  (1887,  No. 
373,828),  and  others  had  developed  the  idea  of  using  pre¬ 
formed  cleats  attached  or  to  be  attached  to  a  plurality  of 
side  sheets.  Rosback  had  developed  elaborate  machines 
for  step-mitering  (1898,  No.  609,630;  1899,  No.  623,258)  ; 
and  for  stapling  box  blanks  (1898,  No.  614,348;  1899,  No. 
630,303) ;  and  devices  for  feeding  box  blank  material  into 
the  stapling  machine  (1899,  No.  625,958,  No.  636,068). 

The  conception  of  Inwood  and  Lavenberg  which  was 
new,  was  that  the  pre-formed  cleats  and  side  materials 
could  be  assembled  and  so  positioned  with  reference  to 
each  other,  that  they  could  be  stapled  together  to  manu¬ 
facture,  in  the  single  stapling  operation,  the  finished  prod¬ 
uct,  the  box  blank  ready  for  folding.  This  constituted  an 
important  advance  over  the  use  of  the  rigid  box  blanks 
in  the  two-step  method  of  the  prior  art,  which  had  been 
developed  by  Rosback.  The  new  method  had  a  large  and 
immediate  commercial  success;  and  we  assume,  as  the 
court  below  held,  that  it  involved  invention.  See  The 
Barbed  Wire  Patent,  143  U.  S.  275,  283;  Krementz  v. 
S.  Cottle  Co.,  148  U.  S.  556,  560;  Minerals  Separation, 
Ltd.  v.  Hyde,  242  U.  S.  261. 

This  conception  is  that  of  the  reissue  (product)  patent, 
held  valid  as  a  basic  patent  in  Wirebounds  Patents  Co.  v. 
Chicago  Mill  &  Lumber  Co.,  238  Fed.  929,  and  by  the 
Seventh  Circuit  Court  of  Appeals  in  Wirebounds  Patents 
Co.  v.  Gibbons  Box  Co.,  supra.  As  it  has  now  expired, 
the  public  is  free  to  use  the  new  procedure  of  making 
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wirebound  folding  box  blanks,  so  far  as  taught  by  that 
patent.  The  patent  is  for  a  product,  an  improved  wire- 
bound  box  blank,  foldable  into  a  box  with  overlapping 
sides.  It  describes  the  earlier  two-step  procedure  by 
which  the  rigid  box  forms  were  first  assembled  and  then, 
by  a  second  separate  step,  prepared  for  folding  by  step¬ 
mitering  the  cleats  and  scoring  the  side  material.  The 
specification  of  the  patent  is:  “  Our  invention  relates  to 
certain  improvements  in  wirebound  boxes,  especially  of 
that  class  in  which  the  blanks  constituting  the  four  sides 
of  the  box  are  assembled  and  secured  in  relative  position 
to  each  other  prior  to  folding  by  reinforcing  wires,  and 
has  for  its  object  the  assembling  and  fastening  together 
such  parts  constituting  the  completed  blank  so  that  the 
same  when  folded  will  produce  overlapping  edges  of  the 
side  sheets.”  The  drawings  of  the  patent,  which  show 
a  completed  blank  ready  for  folding,  read  with  the  speci¬ 
fications,  indicate  unmistakably  that  the  advance, 
achieved  by  the  improvement  over  the  existing  method  of 
manufacturing  box  blanks,  was  in  the  process  by  which  the 
product  of  the  patent  could  be  made  by  assembling  and 
positioning  pre-formed  cleats  and  sides,  so  spaced  that, 
when  stapled,  they  will  fold  to  form  the  four  sides  of  a 
box. 

Thus  this  patent  completely  discloses  the  invention  of 
Inwood  and  Lavenberg  and  the  advance  which  it  made 
over  the  prior  art.  It  taught  all  that  was  disclosed  by 
their  method  patent,  for  the  method  claimed  is  but  the 
process  of  the  now  expired  reissue  patent  resulting  in  the 
product  of  the  patent.  As  only  the  validity  and  infringe¬ 
ment  of  the  machine  patent  are  now  before  us,  it  is  un¬ 
necessary  to  consider  whether,  for  the  reason  just  stated, 
the  later  method  patent  is  invalid,  although  granted  on  a 
co-pending  application,  as  was  held  in  Mosler  Safe  &  Lock 
Co.  v.  Mosler ,  127  U.  S.  354,  361,  or  whether  it  is  invalid 
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because  of  the  delay  in  filing  the  divisional  application,  as 
was  held  by  the  District  Court  below. 

All  else  embodied  in  the  machine  and  work  holder  pat¬ 
ents,  we  think,  involved  not  invention,  but  the  applica¬ 
tion  of  mechanical  skill  to  the  solution  of  the  problem  of 
devising  suitable  mechanical  means  for  the  manufacture 
of  foldable  box  blanks  by  the  process  or  method  disclosed 
by  the  reissue  patent. 

The  prior  art  had  taught  how  to  construct  a  machine 
which  would  fasten  with  staples  the  elements  of  the  box 
blank  of  the  reissue  patent.  That  of  Rosback,  No.  614,348 
and  No.  625,958,  used  for  stapling  the  rigid  box  forms  of 
the  earlier  art,  consisted  of  a  stapler,  stationary  guides  for 
directing  the  sheets  and  cleats,  and  an  endless  chain  with 
attached  pushers  for  feeding  the  materials  along  the 
guides  to  the  stapler.  Once  it  became  apparent  that  an 
improved  method  could  be  employed  in  manufacturing 
the  completed  box  blank  by  assembling  all  its  pre-formed 
elements  and  holding  them  in  their  appropriate  relative 
positions  while  they  were  being  fed  through  a  stapling 
machine,  it  was  equally  apparent  that  the  new  method 
could  be  used  only  by  resort  to  some  appropriate  mechan¬ 
ical  means  for  holding  the  elements  of  the  blank  in  posi¬ 
tion  until  fastened.  But  the  solution  of  that  problem 
was,  we  think,  obvious,  involving  only  the  adaptation  of 
familiar  mechanical  means  for  holding  cleats  and  sides  in 
place,  and  requiring  no  more  than  the  mechanical  skill  of 
the  calling.  Thah  we  conclude,  was  all  Inwood  and 
Lavenberg  achieved  by  their  work  holder  and  machine 
patents;  and  it  is  all  that  petitioner  has  done  in  the  adap¬ 
tation  of  the  Rosback  machine  which  it  employs  in  the  use 
of  the  method  which  it  is  now  free  to  make. 

The  work  holder  patent  describes  and  claims  a  portable 
work  holder,  embracing  two  parallel  channels  in  which 
are  placed  the  pre-formed  cleats,  their  ends  engaging  space 
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blocks  of  such  size,  shape,  and  location  as  to  hold  the 
cleats  in  appropriate  position..  The  box  sides,  resting 
upon  the  cleats  so  engaged,  are  positioned  by  the  space 
blocks  and  held  in  place  by  clamps.  The  work  holder, 
with  the  assembled  elements  of  the  box  blank  thus  held  in 
position,  is  then  passed  through  the  stapling  machine, 
which  staples  together  wire,  sides,  and  cleats.  Claim  25 
of  the  machine  patent,  it  will  be  observed,  relates  only  to 
cleat  treatment.  The  mechanism  which  it  claims  could 
be  operated  to  make  box  blanks  having  multiple  pre¬ 
formed  cleats  and  a  single  piece  of  side  material.  It  ob¬ 
viously  would  not,  without  some  modification,  hold  both 
cleats  and  separate  side  panels  in  appropriate  relative  po¬ 
sitions  for  stapling,  and  so  could  not  be  used  for  making 
boxes  by  the  improved  method.  As  other  claims  of  the 
machine  patent  may  be  taken  to  supply  this  deficiency, 
we  assume,  for  present  purposes,  that  Claim  25,  with  oth¬ 
ers  of  the  machine  patent,  is  broad  enough  to  embrace  thr 
essential  elements  of  the  work  holder,  and  that  the  work 
holder  is  an  exemplification  of  them.  The  machine  pat¬ 
ent,  aside  from  the  work  controlling  means,  consists  gen¬ 
erally  of  a  stapling  head  surmounting  a  table  with  feed 
roller  mechanism  for  pushing  the  work  holder  under  the 
stapler. 

We  think  that  the  machine  and  work  holder  patents, 
read  separately  or  together,  apart  from  such  disclosure 
as  they  make  of  the  process  or  method  of  the  reissue  pat¬ 
ent,  disclose  only  the  results  of  the  application  of  me¬ 
chanical  skill  to  the  development  of  a  convenient  mecha¬ 
nism  for  using  the  method.  Petitioner,  by  the  adaptation 
of  the  Rosback  machine  which  it  uses  to  produce  the  box 
blank  of  the  reissue  patent,  has  done  no  more.  It  has 
increased  the  number  of  pushers  to  that  required  for  the 
desired  number  of  assembled  separate  elements — cleats 
and  side  material.  The  pushers  are  spaced  at  appropri¬ 
ate  distances  and  used  in  conjunction  with  a  detent  or 

hold  back,”  so  that,  by  the  co-operation  of  the  pushers 
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and  hold  back,  cleats  and  side  material  are  held  in  appropri¬ 
ate  positional  relationship  as  they  pass  under  the  stapler. 
By  this  multiplication  of  pushers,  the  Rosback  machine 
did  for  each  panel  only  what  it  had  previously  done  for 
the  single  rigid  box  blank.  In  making  the  latter,  as  well 
as  the  former,  the  pushers  performed  a  positioning  func¬ 
tion,  a  fact  which,  alone,  challenges  the  patentability  of 
respondents’  machine  claim.  With  the  old  blank,  as  well 
as  the  new,  the  pushers  could  not  be  placed  at  random, 
and  cleats  and  side  materials  both  had  to  be  brought  into 
appropriate  relative  positions.  Moreover,  the  spacing  of 
the  panels  with  reference  to  each  other  in  box-  or  crate¬ 
making  machines  of  the  Rosback  type,  by  the  use  of  a 
plurality  of  spaced  pushers  on  the  same  endless  feed  chain, 
was  old.  Such  an  arrangement,  where  the  pushers  per¬ 
formed  this  positioning  function,  is  shown  in  Greenstreet 
(1895,  No.  547,486;  1897,  No.  579,574);  and  Lipps  & 
Springer  (1905,  No.  801,998). 

The  pushers  and  hold  back,  like  the  channels  and  space 
blocks  of  the  work  holder,  are  familiar  mechanical  means 
for  holding  materials  in  position  while  work  is  being  done 
upon  them.  Given  the  method  of  the  reissue  patent, 
failure  to  adapt  these  obvious  means  to  the  solution  of 
the  problem  in  hand  would,  we  think,  have  evidenced  a 
want  of  ordinary  mechanical  skill  and  familiarity  with 
them.  Their  adaptation  to  the  new  use  was  not  the  crea¬ 
tive  work  of  the  inventive  faculty.  It  was  “  but  the  dis¬ 
play  of  the  expected  skill  of  the  calling,  and  involves  only 
the  exercise  of  the  ordinary  faculties  of  reasoning  upon  the 
materials  supplied  by  a  special  knowledge,  and  the  facility 
of  manipulation  which  results  from  its  habitual  and  in¬ 
telligent  practice.”  Hollister  v.  Benedict  Mfg.  Co/,  113 
U.  S.  59,  72,  73;  Concrete  Appliances  Co.  v.  Gomery,  269 
U.  S.  177;  Aron  v.  Manhattan  Ry.  Co.,  132  U.  S.  84,  90. 

The  court  below  upheld  the  validity  of  the  machine 
patent  because  it  had  contributed  to  the  market  success 
of  the  product,  which  could  not  have  been  attained  with- 
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out  an  automatic  machine  for  its  manufacture,  and  be¬ 
cause  it  thought  that  the  “  dominating  new  result  ”  was 
to  be  found  in  the  combination  of  machine  elements.  In 
considering  the  objection  that  the  machine  patent  did  not 
involve  invention,  it  said,  p.  836: 

“  It  has  been  suggested  that  the  disclosure  made  by 
the  method  patent  left  no  room  for  invention  in  the 
machine  patent.  This  suggestion  cannot  be  of  force,  since 
the  patents  were  copending  and  one  is  not  prior  art  as 
against  the  other,  even  if  they  had  not  both  been  issued 
on  the  same  day.  ...  If  by  the  suggestion  it  is  meant 
that  the  primary  thought  was  in  the  method  and  that 
little  or  no  invention  was  needed  to  make  a  machine, 
once  the  method  had  been  conceived,  that  may  be  true; 
but  that  cannot  militate  against  the  validity  of  the 
machine  patent  when  the  two  are  practically  simul¬ 
taneous,  for  in  such  case  the  concept  involved  in  the 
method  is  an  important  and  perhaps  a  vital  part  of  the 
machine  invention.  The  concept  which  underlies  and 
precedes  the  machine  may  or  may  not  involve  an  inde¬ 
pendently  patentable  method;  in  either  event  alike  the 
machine  is  patentable.” 

But  this,  we  think,  does  not  meet  the  objection,  which, 
more  precisely  stated,  is  that  the  machine  and  work  holder 
patents,  fairly  read,  do  not  embrace  a  patent  for  the  domi¬ 
nating  new  result,  the  process  of  the  reissue  patent,  but 
are  patents  for  a  particular  combination  of  mechanical 
means,  useful,  as  is  that  of  petitioner,  in  availing  of  the 
process,  but  which,  as  we  have  said,  does  not  involve  in¬ 
vention.  That  the  new  result  is  not  so  embraced  is  ap¬ 
parent  from  respondents’  insistence,  to  establish  the 
seniority  of  the  machine  invention  over  that  shown  by  the 
reissue  patent,  upon  the  early  use,  to  which  we  have  re¬ 
ferred,  of  the  Inwood  and  Lavenberg  machine  for  stapling 
a  plurality  of  pre-mitered  cleats  to  a  single  piece  of  side 
material.  But  such  use  of  the  machine  invention  did  not 
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disclose  or  involve  the  conception  of  the  reissue  patent  of 
producing  foldable  relationships  in  one  step,  which,  as 
we  have  said,  is  the  new  result. 

The  machine  and  work  holder  patents  describe  and 
claim  only  a  combination  of  mechanical  elements  enu¬ 
merated  and  arranged  as  stated  in  Claim  25,  as  we  have 
construed  it.  This  combination,  which  had  been  found 
suitable  for  manufacturing  blanks  with  a  plurality  of 
pre-formed  cleats  and  a  single  piece  of  side  material,  was 
suitable  for  using  the  process  of  the  reissue  patent,  as  is 
the  combination  used  by  petitioner.  Such  possibilities  of 
use  might  be  spelled  out  of  the  machine  and  work  holder 
patents  by  one  skilled  in  the  art  and  familiar  with  the 
process  described  in  the  reissue  patent.  But  nowhere  do 
they  describe  or  claim,  as  the  invention  of  the  patent,  the 
new  method  or  procedure  of  Inwood  and  Lavenberg, 
which  was  their  improvement  on  the  prior  art.  That  is 
told  in  full  in  the  reissue  patent,  and  it  is  there  that  the 
dominating  new  result  appears.  Obviously,  from  what 
we  have  said,  if  the  method  concept  which  underlay  and 
preceded  the  machine  had  not  been  independently  pat¬ 
entable,  the  machine  could  not  have  been.  For  the  same 
reasons,  the  machine  cannot  be  patentable  merely  because 
it  is  capable  of  use  in  applying  a  conception  independently 
patentable. 

The  question  therefore  is  not  one  of  reliance  upon  the 
prior  art  of  the  reissue  patent  as  against  a  co-pending 
patent,  or  of  double  patenting,  or  of  the  overlapping  of 
specific  and  generic  patents.  It  is  the  attempted  exten¬ 
sion  of  the  monopoly  of  the  expired  reissue  patent  in 
Inwood  and  Lavenberg’s  invention  by  resort  to  the  ma¬ 
chine  patent,  and  to  the  work  holder  from  which  the  de¬ 
scribed  invention  had  been  subtracted  by  division,  and 
which  cover,  not  the  invention  of  the  reissue  patent,  but 
a  mechanical  device  which  does  not  involve  invention. 

Reversed. 
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APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  NEW  JERSEY. 

No.  606.  Argued  January  21,  1931. — Decided  February  24,  1931. 

1.  The  Eighteenth  Amendment  was  by  lawful  proposal  and  ratifi¬ 
cation  made  a  part  of  the  Constitution.  Pp.  730-734. 

2.  Article  V,  in  its  provision  that  proposed  amendments  shall  be¬ 
come  part  of  the  Constitution  when  ratified  by  the  legislatures  of 
three-fourths  of  the  several  States  or  by  conventions  in  three- 
fourths  thereof,  ‘  as  the  one  or  the  other  mode  of  ratification  may 
be  proposed  by  the  Congress,”  plainly  and  without  ambiguity 
places  the  choice  between  these  two  modes  in  the  sole  discretion 
of  Congress,  and  cannot  by  construction  be  read  as  requiring  that 
changes  detracting  from  the  liberty  of  the  citizen,  distinguished 
from  changes  in  the  character  of  federal  means  or  machinery, 
shall  be  referred  to  conventions.  P.  730. 

3.  The  Constitution  was  written  to  be  understood  by  the  voters; 
its  words  and  phrases  were  used  in  their  normal  and  ordinary  as 
distinguished  from  technical  meaning;  where  the  intention  is  clear 
there  is  no  room  for  construction  and  no  excuse  for  interpolation 
or  addition.  P.  731. 

4.  The  fact  that  an  instrument  drawn  with  such  meticulous  care, 
and  by  men  who  so  well  understood  how  to  make  language  fit  their 
thought,  does  not  contain  any  phrase  limiting  the  exercise  of  dis¬ 
cretion  by  the  Congress  in  choosing  one  or  the  other  alternative 
modes  of  ratification,  is  persuasive  evidence  that  no  qualification 
was  intended.  P.  732. 

5.  Article  V  does  not  purport  to  delegate  any  governmental  power 
to  the  United  States,  nor  to  withhold  any  from  it;  it  is  a  grant  of 
authority  by  the  people  to  Congress,  and  not  to  the  United  States; 
Congress  functions  as  the  delegated  agent  of  the  people  in  choosing 
the  one  or  the  other  method  of  ratifying  proposed  amendments  to 
the  Constitution.  P.  733. 

6.  The  Tenth  Amendment  added  nothing  to  the  Constitution  as  origi¬ 
nally  ratified,  and  lends  no  support  to  the  contention  that  the 
people  did  not  delegate  this  power  to  Congress  in  matters  affecting 
their  own  personal  liberty.  P.  733. 

7.  The  fact  that  several  of  the  other  Amendments  (notably  the 
Thirteenth,  Fourteenth,  Fifteenth,  Sixteenth,  and  Nineteenth), 
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which  touch  rights  of  the  citizens,  were  ratified  by  state  legislatures, 
weighs  against  the  argument  that  that  mode  was  erroneously  fol¬ 
lowed  in  the  case  of  the  Eighteenth  Amendment.  P.  734. 

44  F.  (2d)  967,  reversed. 

Appeal,  under  the  Criminal  Appeals  Act,  from  a  judg¬ 
ment  quashing  an  indictment  based  on  the  National  Pro¬ 
hibition  Act. 

Solicitor  General  Thacher,  with  whom  Assistant  Attor¬ 
ney  General  Youngquist  and  Messrs.  Robert  P.  Reeder, 
John  J.  Byrne,  Mahlon  D.  Kiefer,  and  Erwin  N.  Griswold 
were  on  the  brief,  for  the  United  States. 

The  language  of  Article  V  is  clear  and  free  from  ambi¬ 
guity;  there  is  no  room  for  the  construction  adopted  by 
the  court  below.  The  words  of  the  Constitution  are  to  be 
taken  in  their  obvious  sense,  and  to  have  a  reasonable  con¬ 
struction.  Pollock  v.  Farmers’  Loan  &  Trust  Co.,  158 
U.  S.  601,  618-619;  Lake  County  v.  Rollins,  130  U.  S. 
662,  670.  This  Court  has  said:  “The  language  of  the 
article  is  plain,  and  admits  of  no  doubt  in  its  interpreta¬ 
tion/’  Hawke  v.  Smith,  No.  1,  253  U.  S.  221,  226.  See 
Dodge  v.  Wools'ey,  18  How.  331,  348.  Furthermore,  sub¬ 
stantially  the  present  argument  was  presented  in  the  Na¬ 
tional  Prohibition  Cases,  253  U.  S.  350,  where  it  was  held 
that  the  Eighteenth  Amendment,  “by  lawful  proposal 
and  ratification,  has  become  a  part  of  the  Constitution.” 
And  see  Hawke  v.  Smith,  No.  2,  253  U.  S.  231;  Dillon  v. 
Gloss,  256  U.  S.  368. 

The  precise  question  whether  the  Eighteenth  Amend¬ 
ment  is  void  because  not  ratified  by  conventions  in  the 
States,  was  presented  in  the  National  Prohibition  Cases 
in  the  brief  on  behalf  of  the  State  of  New  Jersey,  the  brief 
of  Rhode  Island,  and  certain  briefs  of  amici  curiae ;  also, 
the  bill  of  complaint  of  New  Jersey. 

While  differing  in  form,  the  arguments  made  in  the  Na¬ 
tional  Prohibition  Cases  and  those  made  here  all  rest  on 
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the  proposition  that  the  character  of  the  proposed  amend¬ 
ment  determines  the  mode  of  ratification,  and  are  alike 
disposed  of  by  the  holding  in  those  cases  that  the  Eight¬ 
eenth  Amendment  was  lawfully  proposed  and  ratified. 

The  Articles  of  Confederation  proposed  by  the  Con¬ 
tinental  Congress  were  submitted  to  and  ratified  by  the 
legislatures  and  not  by  conventions  in  the  States  (Jour¬ 
nals  of  Continental  Congress  IX,  907,  932),  and  these 
Articles  could  only  be  amended  in  the  same  manner  (Ar¬ 
ticle  XIII).  In  several  of  the  States,  constitutions  had 
been  adopted  by  the  legislatures  without  submission  to 
the  people.  This  was  true  in  South  Carolina,  Vermont, 
and  Virginia.  Thorpe,  Constitutions  &  Charters,  VI 
3241,  3248,  3737,  3749;  VII,  3812;  Pulliam,  The  Consti¬ 
tutional  Conventions  of  Virginia,  13  ;  Nevins,  The  Ameri¬ 
can  States  During  and  After  the  Revolution,  128.  In 
Massachusetts  and  in  New  Hampshire,  constitutions  had 
been  submitted  to  town  meetings  for  ratification. 
Nevins,  supra,  183;  S.  E.  Morrison,  Massachusetts  Con¬ 
stitution  of  1780,  Proceedings  of  Massachusetts  Histori¬ 
cal  Society  for  1917,  p.  400.  In  no  other  State  prior  to 
1789  had  a  constitution  been  submitted  to  popular  vote. 
Nevins,  supra,  128,  129.  In  five  of  the  States  the  consti¬ 
tutions  provided  for  amendment  by  conventions  (Penn¬ 
sylvania,  Vermont,  Georgia,  Massachusetts,  and  New 
Hampshire) ;  four  had  no  provisions  for  amendment 
(New  Jersey,  New  York,  North  Carolina,  and  Virginia), 
and  three  provided  for  amendment  by  legislative  action 
(Delaware,  Maryland,  and  South  Carolina). 

The  debates  in  the  Federal  Constitutional  Convention 
show  that  the  methods  for  ratification  and  for  amendment 
of  the  Constitution  were  carefully  distinguished.  Rati¬ 
fication  as  provided  in  Article  VII  was  to  be  by  state  con¬ 
ventions,  but  it  was  left  for  Congress  to  determine 
whether .  amendments  proposed  should  be  ratified  by 
state  legislatures  or  state  conventions.  And  see  No.  85, 
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The  Federalist;  Remarks  of  Gerry  in  the  First  Congress, 
1  Annals  of  Congress,  716. 

An  argument  of  great  weight  is  found  in  the  practical 
construction  of  Article  V  by  Congress  since  the  adoption 
of  the  Constitution.  Nineteen  Amendments  to  the  Con¬ 
stitution  have  been  adopted;  and  at  least  five  additional 
Amendments  have  been  proposed  by  Congress.  All  of 
these  were  referred  to  the  legislatures  and  not  to  conven¬ 
tions.  Of  the  Amendments,  certainly  the  Thirteenth, 
and  apparently  the  Sixteenth  and  Nineteenth,  operated 
to  grant  powers  to  the  Federal  Government  which  had 
formerly  been  reserved  to  the  States.  The  proposed 
Child  Labor  Amendment  was  of  the  same  type.  The 
Fourteenth  Amendment  imposed  serious  restraints  upon 
the  powers  expressly  reserved  under  the  Tenth  Amend¬ 
ment.  We  are  not  aware  that  the  action  of  Congress  in 
proposing  the  legislative  mode  of  ratification  has  ever 
been  challenged  except  in  the  case  of  the  Eighteenth 
Amendment. 

Messrs.  Julius  Henry  Cohen  and  Selden  Bacon,  with 
whom  Messrs.  Frederic  M.  P.  Pearse,  Daniel  F.  Cohalan, 
Kenneth  E.  Dayton ,  Leslie  J.  Tompkins,  George  H.  Wil¬ 
liams,  and  Burton  A.  Zorn  were  on  the  brief,  for  appellees. 

The  meaning  of  any  part  of  the  Constitution  is  to  be 
determined  by  the  purpose  and  intent  of  those  who  framed 
and  adopted  it  and  in  the  light  of  the  instrument  as  a 
whole.  The  real  intent  of  the  provisions  of  the  Consti¬ 
tution,  when  ascertained,  controls  over  the  literal  sense 
of  the  words  and  the  terms  employed.  Juilliard  v.  Green- 
man,  110  U.  S.  421,  439;  Legal  Tender  Cases,  12  Wall. 
457-  Gibbons  v.  Ogden,  9  Wheat.  1,  188,  189;  Pngg  v. 
Pennsylvania,  16  Pet.  539,  610,  611;  Rhode  Island  v. 
Massachusetts,  12  Pet.  657,  721.  In  many  instances  the 
literal  wording  has  been  disregarded.  Popovici  v.  Agler, 
280  U.  S.  379,  383;  Virginia  v.  Tennessee,  148  U.  S.  503, 
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517-518;  Collector  v.  Day,  11  Wall.  113,  127;  Ex  parte 
Grossman,  267  U.  S.  87, 108-109;  Ex  parte  Wells,  18  How. 
307,  311;  Dillon  v.  Gloss,  256  U.  S.  368,  371;  Ex  parte 
Yarbrough,  110  U.  S.  651,  658;  South  Carolina  v.  United 
States,  199  U.  S.  437,  451. 

The  provision  in  Article  V  for  ratification  by  legisla¬ 
tures  or  conventions  “  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress  ”  is  no  more 
to  be  construed  literally  than  these  other  provisions  of 
the  Constitution,  if  it  appears  clearly  that  such  a  literal 
construction  is  inconsistent  with  the  declarations,  purpose 
and  intention  of  those  who  framed  and  adopted  the  Con¬ 
stitution,  and  with  the  fundamental  theory  and  structure 
of  our  Government,  and  the  general  aim  and  purpose  of 
the  instrument  declared  in  the  Preamble. 

It  is  a  fundamental  concept  of  our  system  that  all 
sovereignty  ultimately  resides  in  the  people  and  that  the 
United  States  in  its  existing  form  could  have  been  created 
only  by  consent  of  the  people  and  not  by  action  of  the 
States  in  their  corporate  capacities.  The  ultimate  sov¬ 
ereignty  in  every  State  lies  also  in  the  people.  McCulloch 
v.  Maryland,  4  Wheat.  316,  402,  405  (see  also  Argument 
of  Pinckney,  ibid.  377) ;  Martin  v.  Hunter’s  Lessee,  1 
Wheat.  304,  324,  325;  Barron  v.  Baltimore,  7  Pet.  242,  247, 
249-250;  Keith  v.  Clark,  97  U.  S.  454,  475-476;  in  the 
Constitutional  Convention,  5  Elliot’s  Deb.,  199,  352-356; 
1  Farrand,  122-123,  126-127;  The  Federalist,  XXXIX, 
XLIII,  XLIX ;  state  conventions,  2  Elliot,  457-458;  4  id., 
328;  First  Congress,  3  Farrand,  374.  Such  powers  as 
those  purported  to  be  conferred  upon  the  United  States 
by  the  Eighteenth  Amendment  could,  in  the  original  Con¬ 
stitution,  have  been  granted  only  by  the  people  them¬ 
selves  acting  through  conventions.  The  States  and  their 
legislatures  would  not  have  been  competent  to  make  such 
a  grant. 
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When  it  was  desired  to  form  a  true  nation,  distinguished 
from  a  Confederation  or  League,  what  grants  or  provi¬ 
sions  had  to  be  included  for  the  creation  of  that  nation, 
and  whence  were  these  elements  to  be  derived? 

(1)  There  must  be  a  framework  of  the  new  govern¬ 
ment,  a  machinery  through  which  the  powers  to  be  given 
to  it  would  function.  Its  creation  was  within  the  power 
of  the  States,  and  of  the  legislatures  as  their  representa¬ 
tives.  It  was  precisely  what  they  had  done  in  the  forma¬ 
tion  of  the  Confederation. 

(2)  It  was  necessary  to  surrender  to  the  new  govern¬ 
ment  certain  rights  which  belonged  to  the  States,  as  such. 
These  are  illustrated  by  the  provisions  of  Article  IV  of  the 
Articles  of  Confederation,  e.  g.,  the  agreement  that  the 
inhabitants  of  each  State  should  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several  States, 
etc. 

(3)  In  order  that  it  might  become  an  indissoluble 
Union  and  a  nation,  it  was  necessary  that  the  assent  of 
the  people  of  the  States  be  secured.  They  alone  were 
competent  to  transform  the  federation  into  a  nation,  and 
they  alone,  in  their  several  States,  had  the  power  to  bind 
future  legislatures  so  that  they  could  not  undo  the  bond. 
Thereafter  the  States  and  legislatures  would  themselves 
be  competent  to  ratify  amendments  which  affected 
merely  the  framework  or  machinery  of  government  (and 
not  its  powers),  or  surrendered  the  rights  of  the  States  as 
such. 

(4)  It  was  essential  that  the  new  national  government 
should  have  power  to  operate  directly  upon  the  people 
themselves  and  upon  their  rights  and  property.  The  Con¬ 
federation  did  not  possess  this  power.  The  legislatures 
were  not  competent  to  grant  to  a  new  nation  the  right  for 
example,  to  levy  taxes  directly  upon  their  inhabitants. 

22110° — 31 - 46 
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The  same  lack  of  power  ran  through  the  entire  Confedera¬ 
tion.  To  procure  these  direct  powers  over  the  people  it 
was  necessary  to  go  to  the  people  themselves. 

The  purported  grant  of  power  contained  in  the  Eight¬ 
eenth  Amendment  is  of  this  class. 

(5)  There  is  a  fifth  class  of  provisions  made  necessary 
by  reason  of  this  grant  of  direct  governmental  power  over 
the  people — those  which  safeguard  the  people  from  usur¬ 
pation  and  tyranny  by  the  new  national  government  after 
the  grant  to  it  of  direct  power  over  them.  As  a  result 
of  this  fear  the  first  ten  amendments — the  “  Bill  of 
Rights” — were  demanded  and  adopted.  Provisions  of 
this  kind  could  be  adopted  by  legislatures.  There  were 
in  them  no  grants  of  power  over  the  people. 

It  must  be  evident  that,  unless  there  were  express  pro¬ 
vision  to  the  contrary,  the  residuum  of  powers  remained 
with  those  who  originally  possessed  them,  States  or  the 
people,  as  the  case  may  be.  If  no  provision  for  amend¬ 
ment  were  made  in  the  Constitution,  conferring  upon  the 
States  or  legislatures  the  future  right  to  grant  powers 
over  the  people,  then  for  new  powers  over  the  people  the 
national  government  must  resort  again  to  the  people 
themselves. 

Legislatures  and  conventions  were  not  equally  repre¬ 
sentative  of  the  people.  The  legislatures  represented  the 
States  alone;  the  conventions  represented  the  people,  and, 
indeed,  for  the  purpose  of  ratification  were  the  people! 
There  was  a  profound  distrust  of  legislatures,  a  consistent 
assertion  that  they  were  not  competent  to  bind  the  people, 
and  an  unwillingness  to  trust  the  people’s  right  to  their 
action.  Chief  Justice  Hughes,  New  York  State  Bar  As¬ 
sociation  Bulletin,  October,  1930,  p.  433;  Jameson,  The 
Constitutional  Convention,  pp.  11-13;  Ford,  Essays  on  the 
Constitution,  139-140;  Letters  of  a  Landholder,  I;  5  El¬ 
liot’s  Deb.,  161,  163,  352-356,  364;  1  Farrand,  pp.  122,  123 
126-127,  317,  325,  326;  The  Federalist,  No.  XXXIX  No 
XLIII,  No.  XLIX. 


716 


UNITED  STATES  v.  SPRAGUE. 

Argument  for  Appellees. 


723 


The  face  of  the  convention  record  itself  shows  that  the 
final  form  of  Article  V  was  never  intended  so  to  be  read 
as  to  make  the  legislatures  competent  to  grant  to  the 
United  States  new  and  direct  powers  of  government  over 
the  people  or  their  rights,  or  to  enable  Congress  to  choose 
the  legislatures  as  agents  for  that  purpose. 

To  ascertain  the  true  significance  of  Article  V  the  de¬ 
bates  on  the  provision  for  amendment  must  be  read  in 
their  entirety,  and,  furthermore,  they  must  be  read  in 
connection  with  the  debates  on  the  provision  for  ratifica¬ 
tion  of  the  Constitution  itself,  because  these  two  discus¬ 
sions  ran  side  by  side  throughout  the  convention,  and  the 
principles  which  control  one  are  very  pertinent  to  the 
meaning  of  the  other.  5  Elliot’s  Deb.,  pp.  126--132,  157— 
158,  182-183,  189-190,  195,  199,  352-356,  374^376,  376- 
381,  498,  499-502,  530-534,  541,  551-553. 

To  those  who  framed  the  Constitution,  the  rights  of  the 
States  as  such  and  the  rights  of  the  people  were  two  dis¬ 
tinct  and  different  things.  Throughout  their  debates 
they  had  two  objects  foremost  in  their  minds.  First,  to 
create  an  effective  national  government,  which  should 
avoid  the  weaknesses  of  the  Confederation,  and  secondly, 
to  protect  the  people  and  their  rights  from  usurpation  and 
tyranny  by  government.  States’  fights  and  people’s 
rights  were  to  be  kept  separate  and  distinct.  And  yet, 
Article  V,  construed  literally,  might  lead  to  the  result  that 
the  safeguards  and  the  protection  theretofore  afforded  to 
the  people  and  their  individual  rights  and  liberties  were 
placed  forever  beyond  their  control  and  within  the  domi¬ 
nation  of  the  legislatures  of  the  States,  whom  they  dis¬ 
trusted,  and  against  which  they  so  carefully  guarded 
themselves. 

If  the  Article  be  read  in  the  light  of  the  proceedings  of 
the  convention  as  a  whole,  its  reasonable  meaning  cannot 
be  doubted — that  .it  provided  alternative  forms  indeed, 
but  alternatives  to  be  used  each  in  its  proper  sphere, 
well  understood  and  well  defined,  which  Congress  was  to 
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select,  not  as  a  matter  of  discretion,  but  purely  as  a  minis¬ 
terial  or  administrative  act. 

The  view  that  Article  V  was  never  intended  to  enable 
legislatures  to  delegate  to  the  United  States  new  direct 
powers  of  government  over  the  people  is  confirmed  by 
reference  to,  and  indeed  is  the  only  view  consistent  with, 
the  Preamble  and  the  general  spirit  and  purpose  of  the 
instrument.  And  that  view  was  publicly  urged  in  order 
to  secure  adoption  of  the  Constitution.  3  Farrand,  p. 
374  ;  5  Elliot’s  Deb.,  127,  162,  355,  et  'passim. 

The  great  Federalist  leaders  had  no  conception  that 
they  had,  by  the  particular  language  of  Article  V  placed 
all  individual  constitutional  rights,  guarded  in  almost 
every  State  from  any  interference  by  the  state  legisla¬ 
tures,  at  the  mercy  of  the  legislatures  of  other  States. 
They  asserted  that  these  rights  were  fully  guarded  by  the 
facts  that  the  new  government  would  have  only  specifi¬ 
cally  delegated  powers,  and  that  the  people  were  the  recog¬ 
nized  source  from  which  alone  further  powers  over  them¬ 
selves  and  their  rights  could  come.  2  Elliot’s  Deb.,  pp. 
434-435,  436,  443^144,  453-455,  456-458,  478-479,  497-' 
498,  502,  523;  id.  p.  230;  The  Federalist,  LXXXIV;  2 
Elliot’s  Deb.,  pp.  78,  87-88,  93,  141,  162;  1  Annals  of 
Cong.  433,  438-439,  706,  746;  id.  pp.  732-733,  758-759;  id. 
766,  id.  88,  The  Federalist,  XXXI;  1  Works  of  Hamilton, 
pp.  500-501. 

The  reservation  in  the  Tenth  Amendment  eliminates 
any  possibility  of  power  of  the  legislatures  to  adopt 
amendments  granting  to  the  national  government  any 
additional  powers  over  the  people. 

The  whole  great  struggle  over  the  adoption  of  the  Con¬ 
stitution  (save  only  in  Rhode  Island,  and,  questionably, 
in  New  York)  was  not  over  whether  a  national  govern¬ 
ment,  a  more  perfect  union,  should  be  created;  but  over 
whether  the  Constitution  as  proposed  should  be  adopted 
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without  being  first  amended  so  as  to  provide  expressly 
that  the  new  government  should  have  no  power  to  ac¬ 
quire  additional  powers  over  the  people  or  their  rights 
beyond  those  expressly  conferred  on  it  by  the  original  in¬ 
strument,  without  express  consent  of  the  people.  It  was 
only  by  public  promises  that  such  amendments  would  be 
made  that  adoption  by  the  people  of  the  requisite  nine 
States  was  secured. 

Although  it  was  generally  then  assumed  that  the  power 
of  amendment  was  limited  by  the  terms  of  the  Preamble, 
the  importance  of  express  limitation  of  the  power  of 
amendment,  so  that  no  other  construction  could  ever  be 
placed  on  it,  was  specifically  asserted. 

The  first  ten  amendments  were  adopted  for  the  express 
purpose  of  safeguarding  the  people  forever  in  these  re¬ 
spects.  They  must  be  construed  accordingly.  Barron  v. 
Baltimore ,  7  Pet.  243,  250;  McCulloch  v.  Maryland,  4 
Wheat.  316,  431;  Winthrop,  Letter  of  Agrippa,  Feb.  5, 
1788;  Ford,  Essays  on  the  Constitution,  p.  122;  Cf.  2 
Farrand,  630. 

If  there  were  such  unlimited  powers  in  a  few  legis¬ 
latures  they  could  override  every  one  of  the  reserved 
rights  covered  by  the  first  ten  amendments;  they  could 
change  the  government  of  limited  powers  into  one  of  un¬ 
limited  powers;  they  could  declare  themselves  hereditary 
rulers;  they  could  abolish  religious  freedom;  they  could 
abolish  free  speech  and  even  the  right  of  the  people  to 
petition  for  redress;  they  could  not  only  abolish  trial  by 
jury,  but  even  the  right  to  a  day  in  court. 

None  of  us  believes  that  any  such  absolute  powers  law¬ 
fully  exist  in  any  little  band  of  legislators  exercising  fed¬ 
eral  functions.  Somewhere  in  this  great  charter  of  lib¬ 
erty,  there  is  something,  overlooked  in  these  recent  days, 
even  by  this  Court,  which  stands  in  the  way  of  any  such 
despotic  powers.  Where  and  what  is  that  provision? 
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The  principle  that  such  restraints  existed  somewhere 
in  the  instrument  was  declared  by  Chief  Justice  Marshall 
in  Marbury  v.  Madison,  1  Cranch  137,  176. 

The  whole  literature  of  the  period  of  the  adoption  of 
the  Constitution  and  the  first  ten  amendments  is  one 
great  testimony  to  the  insistence  that  the  Constitution 
must  be  so  amended  as  to  safeguard  unquestionably  the 
rights  and  freedom  of  the  people  so  as  to  secure  from 
any  future  interference  by  the  new  government,  or  any 
extension  of  its  powers,  matters  the  people  had  not 
already  given  into  its  control,  unless  by  their  own  consent. 
Long  afterwards,  in  Ex  parte  Milligan,  4  Wall.  2,  120,  their 
attitude  was  summed  up  by  this  Court.  Cf.  First  Mes¬ 
sage  of  President  Washington,  1  Mess,  and  Papers,  Rich¬ 
ardson,  1896,  53;  1  Benton’s  Abr.  47;  id.  13;  Virginia 
Coupon  Cases,  114  U.  S.  269,  332. 

The  phraseology  of  the  Tenth  Amendment  was  delib¬ 
erately  altered  by  Congress  before  its  submission  so  as 
expressly  to  prevent  any  possible  power  of  legislatures  to 
adopt  amendments  granting  any  added  powers  over  the 
people  and  their  rights,  which  added  powers  lay  only  in 
the  gift  of  the  people.  Carroll’s  alteration  of  the  original 
draft  of  the  Tenth  Amendment  asserted  the  supreme 
powers  of  the  people  as  distinguished  from  those  of  the 
States.  Roger  Sherman’s  correction  pointed  the  Tenth 
Amendment  directly  at  the  amending  powers  granted  by 
the  Fifth  Article.  The  reservation  “  to  the  people  ”  did 
not  mean  acting  by  votes  of  the  legislatures,  but  meant 
acting  in  and  through  constitutional  conventions  chosen 
for  the  purpose.  For  over  a  century  this  idea  permeated 
the  decisions  of  this  Court  and  the  declarations  of  our 
greatest  constitutional  lawyers.  2  Cong.  Reg.  167,  421 ;  1 
Ann.  of  Cong.  768;  id.  708-715;  Letter  of  Agrippa  to  the 
Massachusetts  Convention  of  February  5,  1788;  Ford, 
Essays  on  the  Constitution,  p.  122. 
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Had  unlimited  power  of  amendment  been  delegated  “  to 
the  United  States,”  all  the  limitations  on  the  national 
power,  whether  express  or  implied,  would  have  been 
meaningless.  Marbury  v.  Madison,  1  Cranch  137,  176. 

If  the  Tenth  Amendment  did  not  reserve  to  the  people 
the  sole  power  to  adopt  amendments  enlarging  the  powers 
of  the  Federal  Government  over  themselves  and  then- 
rights,  what  powers  were  thereby  reserved  to  the  people? 
Their  power,  their  one  life-giving  part  in  the  government, 
was  the  power  to  fix,  delimit  and  confer  the  powers  dele¬ 
gated  to  the  new  government,  If  that  power  was  not  re¬ 
served  to  them,  nothing  was  “reserved  to  the  people.” 

All  the  characteristic  rights  of  freemen,  subject  only  to 
the  power  of  amendment,  were,  but  for  this  power  of 
amendment,  safeguarded  by  the  first  nine  amendments. 
That  subject  of  rights  had  been  exhausted,  and  so  the 
Tenth  Amendment  drops  the  subject  of  rights  and  deals 
expressly  and  solely  with  powers,  and,  by  Roger  Sher¬ 
man’s  correction,  specifically  with  the  power  of  amend¬ 
ment.  This  provision  that  only  the  people  can  surrender 
their  rights  or  grant  further  powers  over  themselves,  is 
the  vital  clause  that  makes  this  a  government  by  the 
people. 

That  the  amendments  were  adopted  to  put  an  end  to 
the  possibility  of  encroachments  by  the  general  govern¬ 
ment,  and  to  prevent  any  exercise  of  governmental  func¬ 
tions  in  a  manner  dangerous  to  liberty,  Marshall  declared 
in  Barron  v.  Baltimore,  7  Pet.  243,  250.  And  this  was 
long  afterwards  reiterated  in  Ex  parte  Milligan,  4  Wall.  2, 
119-120.  These  declarations  of  the  Supreme  Court  reach 
their  culmination  in  Turner  v.  Williams,  194  U.  S.  279, 
295;  and  Kansas  v.  Colorado,  206  U.  S.  46,  89-90. 

The  provisions  of  Article  V  did  not  declare  that  the  leg¬ 
islatures  would  be  agents  or  representatives  of  the  people 
in  voting  on  amendments.  The  people,  if  called  on  to  act, 
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would  act  in  conventions.  The  method  of  adoption  by- 
legislatures  was  an  alternative  method  of  adoption  without 
referring  the  amendment  to  the  people.  This  was  the 
understanding  at  the  time  and  was  expressly  declared  in 
connection  with  the  reservation  “to  the  people  ”  made  by 
the  Tenth  Amendment.  Leser  v.  Garnett,  258  U.  S.  130, 
failed  to  note  the  reservation  to  the  people  by  the  10th 
Amendment,  and  naturally  so,  since  the  Court  was  there 
dealing  with  powers  lying  in  the  gift  of  the  States. 

In  this  case  of  the  Eighteenth  Amendment,  especially, 
the  legislatures  could  not  claim  to  act  in  behalf  of  or  as 
representatives  of  the  people,  because  it  was  expressly 
proposed  “  to  the  States,”  and  not  to  the  people.  It  is 
the  only  amendment  of  which  this  is  true. 

The  rulings  in  Hawke  v.  Smith,  No.  I,  253  U.  S.  221, 
and  Leser  v.  Garnett,  258  U.  S.  130,  are  inconsistent  with 
any  theory  that  the  legislatures,  in  voting  on  constitu¬ 
tional  amendments,  are  acting  as  representatives  of  the 
people. 

Where  an  amendment  is  expressly  proposed  to  the 
States  for  adoption,  and  the  people  of  the  States  are  not 
permitted  any  possible  voice  or  control  in  the  matter  of 
adoption  by  their  legislature,  it  is  a  misuse  of  terms  to 
say  that  the  people  have  adopted  the  amendment,  or  that 
the  people  have,  through  a  legislature  over  which  they 
are  permitted  no  control,  exercised  their  own  reserved 
power  to  grant  added  governing  powers  over  themselves. 

No  other  amendment  to  the  Constitution  has  involved 
the  question  here  presented,  nor  will  the  validity  of  any 
of  the  other  amendments  be  impaired  by  an  affirmance  in 
this  case. 

The  question  of  power  now  presented  has  not  been 
argued  to  or  considered  by  this  Court.  It  has  been  passed 
sub  silentio  in  all  previous  cases  dealing  with  the  Eight¬ 
eenth  Amendment.  And  they  do  not  conclude  this  ques- 
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tion.  Distinguishing:  Hawke  v.  Smith,  No.  1,  253  U.  S. 
221;  National  Prohibition  Cases,  253  U.  S.  350;  Dillon  v. 
Gloss,  256  U.  S.  368. 

By  special  leave  of  Court,  briefs  were  filed  by  Mr. 
Eliot  Tuckerman,  Mr.  William  H.  Crichton-Clarke,  and 
Mr.  Jeremiah  M.  Evarts,  as  amici  curiae. 

i 

Mr.  Justice  Roberts  delivered  the  opinion  of  the 
Court. 

The  United  States  prosecutes  this  appeal  from  an  order 
of  the  District  Court  (U.  S.  C.,  Tit.  18,  §  682;  Tit.  28, 
§  345)  quashing  an  indictment  which  charged  appellees 
with  unlawful  transportation  arid  possession  of  intoxi¬ 
cating  liquors  in  violation  of  §  3  of  Title  II  of  the  Na¬ 
tional  Prohibition  Act  (U.  S.  C.,  Tit.  27,  §  12). 

That  court  held  that  the  Eighteenth  Amendment  by 
authority  of  which  the  statute  was  enacted  has  not  been 
ratified  so  as  to  become  part  of  the  Constitution. 

The  appellees  contended  in  the  court  below,  and  here, 
that  notwithstanding  the  plain  language  of  Article  V, 
conferring  upon  the  Congress  the  choice  of  method  of 
ratification,  as  between  action  by  legislatures  and  by 
conventions,  this  Amendment  could  only  be  ratified  by 
the  latter. 

They  say  that  it  was  the  intent  of  its  framers,  and  the 
Constitution  must,  therefore,  be  taken  impliedly  to  re¬ 
quire,  that  proposed  amendments  conferring  on  the  United 
States  new  direct  powers  over  individuals  shall  be  rati¬ 
fied  in  conventions;  and  that  the  Eighteenth  is  of  this 
character.  They  reach  this  conclusion  from  the  fact  that 
the  framers  thought  that  ratification  of  the  Constitution 
must  be  by  the  people  in  convention  assembled  and  not 
by  legislatures,  as  the  latter  were  incompetent  to  sur¬ 
render  the  personal  liberties  of  the  people  to  the  new  na- 
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tional  government.  From  this  and  other  considerations, 
hereinafter  noticed,  they  ask  us  to  hold  that  Article  V 
means  something  different  from  what  it  plainly  says. 

In  addition  they  urge,  that  if  there  be  any  doubt  as  to 
the  correctness  of  their  construction  of  Article  V,  the 
Tenth  Amendment  removes  it. 

The  District  Court  refused  to  follow  this  reasoning. 
It  quashed  the  indictment,  not  as  a  result  of  analysis  of 
Article  V  and  Amendment  X,  but  by  resorting  to  “  politi¬ 
cal  science/'  the  “  political  thought  ”  of  the  times,  and  a 

scientific  approach  to  the%  problem  of  government.” 
These,  it  thought,  compelled  it  to  declare  the  convention 
method  requisite  for  ratification  of  an  amendment  such 
as  the  Eighteenth.  The  appellees  do  not  attempt  to  jus¬ 
tify  the  lower  court’s  action  by  the  reasons  it  states,  but 
by  resubmitting  to  us  those  urged  upon  that  court  and  by 
it  rejected. 

The  United  States  asserts  that  Article  V  is  clear  in 
statement  and  in  meaning,  contains  no  ambiguity,  and 
calls  for  no  resort  to  rules  of  construction.  A  mere  read¬ 
ing  demonstiates  that  this  is  true.  It  provides  two  meth¬ 
ods  for  proposing  amendments.  Congress  may  propose 
them  by  a  vote  of  two- thirds  of  both  houses;  or,  on  the 
application  of  the  legislatures  of  two-thirds  of  the  States, 
must  call  a  convention  to  propose  them.  Amendments 
proposed  in  either  way  become  a  part  of  the  Constitution, 

“  when  ratified  by  the  legislatures  of  three-fourths  of  the 
several  States  or  by  conventions  in  three-fourths  thereof, 
as  the  one  or  the  other  mode  of  ratification  may  he  pro¬ 
posed  by  the  Congress.  ...” 

The  choice,  therefore,  of  the  mode  of  ratification,  lies 
in  the  sole  discretion  of  Congress.  Appellees,  however, 
point  out  that  amendments  may  be  of  different  kinds’ 
as,  e.  q.,  mere  changes  in  the  character  of  federal  means 
or  machinery,  on  the  one  hand,  and  matters  affecting  the 
liberty  of  the  citizen  on  the  other.  They  say  that  the 
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framers  of  the  Constitution  expected  the  former  sort 
might  be  ratified  by  legislatures,  since  the  States  as 
entities  would  be  wholly  competent  to  agree  to  such  al¬ 
terations,  whereas  they  intended  that  the  latter  must  be 
referred  to  the  people  because  not  only  of  lack  of  power 
in  the  legislatures  to  ratify,  but  also  because  of  doubt 
as  to  their  truly  representing  the  people.  Counsel  advert 
to  the  debates  in  the  convention  which  had  to  do  with  the 
submission  of  the  draft  of  the  Constitution  to  the  legis¬ 
latures  or  to  conventions,  and  show  that  the  latter  pro¬ 
cedure  was  overwhelmingly  adopted.  They  refer  to 
many  expressions  in  contemporary  political  literature 
and  in  the  opinions  of  this  court  to  the  effect  that  the 
Constitution  derives  its  sanctions  from  the  people  and 
from  the  people  alone.  In  spite  of  the  lack  of  substan¬ 
tial  evidence  as  to  the  reasons  for  the  changes  in  state¬ 
ment  of  Article  V  from  its  proposal  until  it  took  final 
form  in  the  finished  draft,  they  seek  to  import  into  the 
language  of  the  Article  dealing  with  amendments,  the 
views  of  the  convention  with  respect  to  the  proper  method 
of  ratification  of  the  instrument  as  a  whole.  They  say 
that  if  the'  legislatures  were  considered  incompetent  to 
surrender  the  people’s  liberties  when  the  ratification  of 
the  Constitution  itself  was  involved,  a  fortiori  they  are 
incompetent  now  to  make  a  further  grant.  Thus,  how¬ 
ever  clear  the  phraseology  of  Article  V,  they  urge  we 
ought  to  insert  into  it  a  limitation  on  the  discretion  con¬ 
ferred  on  the  Congress,  so  that  it  will  read,  “as  the  one  or 
the  other  mode  of  ratification  may  be  proposed  by  the 
Congress,  as  may  be  appropriate  in  view  of  the  purpose 
of  the  proposed  amendment.”  This  can  not  be  done. 

The  Constitution  was  written  to  be  understood  by  the 
voters;  its  words  and  phrases  were  used  in  their  normal 
and  ordinary  as  distinguished  from  technical  meaning; 
where  the  intention  is  clear  there  is  no  room  for  construc¬ 
tion  and  no  excuse  for  interpolation  or  addition.  Martin 
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v.  Hunter’s  Lessee,  1  Wheat.  304;  Gibbons  v.  Ogden,  9 
Wheat.  1;  Brown  v.  Maryland,  12  Wheat.  419;  Craig  v. 
Missouri,  4  Pet.  410;  Tennessee  v.  Whitworth,  117  U.  S. 
139;  Lake  County  v.  Rollins,  130  U.  S.  662;  Hodges  v. 
United  States,  203  U.  S.  1 ;  Edwards  v.  Cuba  R.  Co.,  268 
U.  S.  628;  The  Pocket  Veto  Case,  279  U.  S.  655;  Story  on 
the  Constitution  (5th  ed.)  §  451 ;  Cooley’s  Constitutional 
Limitations  (2nd  ed.),  pp.  61,  70. 

If  the  framers  of  the  instrument  had  any  thought  that 
amendments  differing  in  purpose  should  be  ratified  in 
different  ways,  nothing  wpuld  have  been  simpler  than  so 
to  phrase  Article  V  as  to  exclude  implication  or  specula¬ 
tion.  The  fact  that  an  instrument  drawn  with  such  me¬ 
ticulous  care  and  by  men  who  so  well  understood  how  to 
make  language  fit  their  thought  does  not  contain  any  such 
limiting  phrase  affecting  the  exercise  of  discretion  by  the 
Congress  in  choosing  one  or  the  other  alternative  mode  of 
ratification  is  persuasive  evidence  that  no  qualification 
was  intended. 

This  Court  has  repeatedly  and  consistently  declared 
that  the  choice  of  mode  rests  solely  in  the  discretion  of 
Congress.  Dodge  v.  Woolsey,  18  How.  331,  348;  Hawke 
v.  Smith  (No.  1),  253  U.  S.  221;  Dillon  v.  Gloss,  256  U.  S. 
368;  National  Prohibition  Cases,  253  U.  S.  350.  Appel¬ 
lees  urge  that  what  was  said  on  the  subject  in  the  first 
three  cases  cited  is  dictum.  And  they  argue,  that 
although  in  the  last  mentioned  it  was  said  the  “Amend¬ 
ment  by  lawful  proposal  and  ratification,  has  become  part 
of  the  Constitution,”  the  proposition  they  now  present 
was  not  before  the  Court.  While  the  language  used  in 
the  earlier  cases  was  not  in  the  strict  sense  necessary  to 
a  decision,  it  is  evident  that  Article  V  was  carefully  ex¬ 
amined  and  that  the  Court’s  statements  with  respect  to 
the  power  of  Congress  in  proposing  the  mode  of  ratifi- 
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cation  were  not  idly  or  lightly  made.  In  the  National 
Prohibition  Cases,  as  shown  by  the  briefs,  the  conten¬ 
tions  now  argued  were  made — the  only  difference  between 
the  presentation  there  and  here  being  one  of  form  rather 
than  of  substance. 

The  Tenth  Amendment  provides : 

“  The  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  or  to  the  people.” 

Appellees  assert  this  language  demonstrates  that  the 
people  reserved  to  themselves  powers  over  their  own  per¬ 
sonal  liberty,  and  that  the  legislatures  are  not  competent 
to  enlarge  the  powers  of  the  federal  government  in  that 
behalf.  They  deduce  from  this  that  the  people  never 
delegated  to  the  Congress  the  unrestricted  power  of  choos¬ 
ing  the  mode  of  ratification  of  a  proposed  amendment. 
But  the  argument  is  a  complete  non  sequitur.  The  Fifth 
Article  does  not  purport  to  delegate  any  governmental 
power  to  the  United  States,  nor  to  withhold  any  from  it. 
On  the  contrary,  as  pointed  out  in  Hawke  v.  Smith  (No. 
1 ),  supfa,  that  Article  is  a  grant  of  authority  by  the  peo¬ 
ple  to  Congress,  and  not  to  the  United  States.  It  was 
submitted  as  part  of  the  original  draft  of  the  Constitu¬ 
tion  to  the  people  in  conventions  assembled.  They  de¬ 
liberately  made  the  grant  of  power  to  Congress  in  respect 
to  the  choice  of  the  mode  of  ratification  of  amendments. 
Unless  and  until  that  Article  be  changed  by  amendment, 
Congress  must  function  as  the  delegated  agent  of  the 
people  in  the  choice  of  the  method  of  ratification. 

The  Tenth  Amendment  was  intended  to  confirm  the 
understanding  of  the  people  at  the  time  the  Constitution 
was  adopted,  that  powers  not  granted  to  the  United  States 
were  reserved  to  the  States  or  to  the  people.  It  added 
nothing  to  the  instrument  as  originally  ratified  and  has 
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no  limited  and  special  operation,  as  is  contended,  upon 
the  people’s  delegation  by  Article  V  of  certain  functions 
to  the  Congress. 

The  United  States  relies  upon  the  fact  that  every 
amendment  has  been  adopted  by  the  method  pursued  in 
respect  of  the  Eighteenth.  Appellees  reply  that  all  these 
save  the  Eighteenth  dealt  solely  with  governmental  means 
and  machinery  rather  than  with  the  rights  of  the  indi¬ 
vidual  citizen.  But  we  think  that  several  amendments 
touch  rights  of  the  citizens,  notably  the  Thirteenth, 
Fourteenth,  Fifteenth,  Sixteenth  and  Nineteenth,  and  in 
view  of  this,  weight  is  to  be  given  to  the  fact  that  these 
were  adopted  by  the  method  now  attacked.  The  Pocket 
Veto  Case,  supra. 

For  these  reasons  we  reiterate  what  was  said  in  the 
N ational  Prohibition  Cases,  supra,  that  the  “Amendment 
by  lawful  proposal  and  ratification,  has  become  a  part  of 
the  Constitution.” 

The  order  of  the  court  below  is 

Reversed. 

The  Chief  Justice  took  no  part  in  the  consideration  or 
decision  of  this  case. 


ISAACS,  TRUSTEE  IN  BANKRUPTCY  OF  THE 
ESTATE  OF  HENRIETTA  E.  CUNNINGHAM, 
BANKRUPT,  v.  HOBBS  TIE  &  TIMBER  COM¬ 
PANY. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  72.  Argued  January  23,  26,  1931.— Decided  February  24,  1931. 

1.  Upon  an  adjudication  of  bankruptcy  the  title  to  and  constructive 
possession  of  land  belonging  to  the  bankrupt  and  situate  in  another 
State  vest  in  the  trustee  as  of  the  date  of  the  filing  of  the  peti- 
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tion;  jurisdiction  to  determine  the  validity  and  amount  of  a  hen 
upon  the  land,  and  to  decree  the  method  of  its  liquidation,  can  not 
be  taken  thereafter  by  a  state  court.  P.  737. 

2.  Where  a  suit  to  foreclose  a  mortgage  on  land  was  begun  in  a  local 
state  court  after  the  owner  had  been  declared  bankrupt  in  the 
bankruptcy  court  in  another  State,  and  the  trustee  in  bankruptcy, 
made  a  party  to  the  suit,  removed  it,  upon  the  ground  of  di¬ 
versity  of  citizenship,  to  the  federal  court  of  the  district  in  which 
it  was  brought  and  set  up  the  bankruptcy  adjudication,  held: 

(1)  A  valid  defense,  since  the  state  court  was  without  jurisdic¬ 
tion  to  proceed  to  foreclosure  and  sale,  and  the  federal  court,  upon 
removal,  had  no  higher  or  different  right  than  the  state  court  had 
had  to  interfere  with  the  bankruptcy  administration.  P.  738. 

(2)  The  trustee  did  not,  and  could  not,  waive  the  lack  of  juris¬ 
diction  in  the  state  court  by  removing  the  case;  because  he  was 
powerless  to  surrender  the  exclusive  jurisdiction  of  the  court  of 
bankruptcy.  P.  739. 

District  Court  reversed. 

On  Certificate  of  a  question  of  jurisdiction  in  a  suit 
to  foreclose  a  mortgage  on  land  owned  by  a  bankrupt. 
The  suit  was  removed  from  a  state  court.  This  Court 
brought  up  the  entire  record  from  the  Circuit  Court  of 
Appeals,  281  U.  S.  703. 

Mr.  William  R.  Watkins  for  Isaacs,  Trustee. 

Mr.  John  R.  Duty,  with  whom  Messrs.  Claude  Duty 
and  W.  N.  I  vie  were  on  the  brief,  for  Hobbs  Tie  &  Timber 
Company. 

Mr.  Justice  Roberts  delivered  the  opinion  of  the  Court. 

In  this  cause  the  Circuit  Court  of  Appeals  certified  the 
following  question: 

“After  the  bankruptcy  court  has  acquired  jurisdiction 
of  the  estate  of  the  bankrupt  and  the  referee  therein  has 
entered  an  order  requiring  sale,  by  the  trustee,  of  all  of 
the  property  of  the  bankrupt  but  before  the  trustee  has 
taken  any  steps  to  sell  land  (part  of  such  estate)  en- 
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tirely  located  in  another  judicial  district,  can  a  suit  to 
foreclose  a  valid  mortgage  thereon  be  commenced  and  an 
order  of  sale  thereunder  be  made  over  the  objection  of 
the  trustee,  by  the  court  of  the  latter  district?  ” 

This  Court  ordered  that  the  entire  record  be  sent  up. 

The  question  correctly  states  the  issue  tried  in  the 
District  Court  which  entered  the  judgment  from  which 
the  trustee  appealed. 

Henrietta  E.  Cunningham  was  adjudged  bankrupt  in 
the  Northern  District  of  Texas.  The  estate  embraces 
land  situate  in  the  Western  District  of  Arkansas.  B.  K. 
Isaacs  was  elected  trustee.  Thereafter  appellee,  the 
holder  of  a  note  secured  by  a  mortgage  on  the  said  land, 
instituted  foreclosure  proceedings  in  a  state  court  of 
Arkansas.  It  named  the  bankrupt  and  Isaacs,  the  trus¬ 
tee,  as  defendants,  recited  the  bankruptcy  proceeding  in 
the  Texas  district,  and  that  it  had  not  filed  its  secured 
note  as  a  claim  therein. 

The  bankrupt  and  the  trustee  specially  appeared  and 
petitioned  for  removal  of  the  cause  to  the  United  States 
District  Court  for  the  Western  District  of  Arkansas. 
After  removal  the  trustee  filed  an  answer  in  which  he 
set  up,  inter  alia ,  his  right  and  title  as  trustee,  his  lack 
of  information  as  to  the  execution  of  the  note  and  mort¬ 
gage,  and  the  fact  that  the  land  had  been  scheduled  in 
the  Texas  District  Court  as  an  asset  of  the  bankrupt.  He 
further  averred  that  as  trustee  he  had  taken  and  then 
held  peaceable  possession  of  the  land;  that  there  was  an 
equity  in  the  same  above  the  mortgage  debt;  that  a  sale 
in  foreclosure  would  prejudice  the  rights  of  general  cred¬ 
itors;  that  he  required  time  for  investigation  as  to  the 
most  favorable  method  of  sale;  that  neitner  he  nor  the 
bankruptcy  court  had  consented  to  the  foreclosure  of  the 
mortgage ;  that  the  bankruptcy  court  had  entered  an  order 
authorizing  him  to  sell  the  land;  that  that  court  had  ex¬ 
clusive  jurisdiction  to  ascertain  the  facts  and  administer 
the  property;  that  the  Federal  District  Court  in  Ar- 
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kansas  could  proceed  no  further  than  to  ascertain  the 
interests  of  the  defendants,  the  validity  of  the  mortgage 
lien,  and  the  amount  of  the  debt.  The  answer  prayed 
that  after  these  preliminary  steps  the  court  should  refuse 
an  order  of  sale,  because  of  its  want  of  jurisdiction  to 
enter  one. 

On  motion  of  the  plaintiff  the  court  struck  out  so  much 
of  the  answer  as  sought  to  delay  judgment  and  sale,  and 
entered,  on  the  pleadings,  a  decree  of  foreclosure  and  sale 
containing  a  proviso  that  if  there  should  be  any  surplus 
of  purchase-money,  over  the  amount  of  the  judgment, 
interest  and  costs,  the  same  should  be  paid  to  the  trustee. 

Upon  adjudication,  title  to  the  bankrupt’s  property 
vests  in  the  trustee  with  actual  or  constructive  possession, 
and  is  placed  in  the  custody  of  the  bankruptcy  court. 
Mueller  v.  Nugent,  184  U.  S.  1,  14.  The  title  and  right 
to  possession  of  all  property  owned  and  possessed  by  the 
bankrupt  vests  in  the  trustee  as  of  the  date  of  the  filing 
of  the  petition  in  bankruptcy,  no  matter  whether  situ¬ 
ated  within  or  without  the  district  in  which  the  court 
sits.  Robertson  v.  Howard,  229  U.  S.  254,  259-260; 
Wells  v.  Sharp,  208  Eed.  393;  Galbraith  v.  Robson-Hil- 
liard  Grocery  Co.,  216  Fed.  842.  It  follows  that  the  bank¬ 
ruptcy  court  has  exclusive  jurisdiction  to  deal  with  the 
property  of  the  bankrupt  estate.  It  may  order  a  sale  of 
real  estate  lying  outside  the  district.  Robertson  v.  How¬ 
ard,  supra;  In  re  Wilka,  131  Fed.  1004.  When  this  juris¬ 
diction  has  attached  the  court’s  possession  cannot  be 
affected  by  actions  brought  in  other  courts.  White  v. 
Schloerb,  178  U.  S.  542;  Murphy  v.  Hof  man  Co.,  211 
U.  S.  562;  Dayton  v.  Stanard,  241  U.  S.  588.  This  is  but 
an  application  of  the  well  recognized  rule  that  when  a 
court  of  competent  jurisdiction  takes  possession  of  prop¬ 
erty  through  its  officers,  this  withdraws  the  property  from 
the  jurisdiction  of  all  other  courts  which,  though  of  con¬ 
current  jurisdiction,  may  not  disturb  that  possession;  and 

22110°— 31— .—47 


738 


OCTOBER  TERM,  1930. 

Opinion  of  the  Court. 


282  U.  S. 


that  the  court  originally  acquiring  jurisdiction  is  compe¬ 
tent  to  hear  and  determine  all  questions  respecting  title, 
possession  and  control  of  the  property.  Murphy  v.  Hof- 
man  Co.,  supra;  Wabash  R.  Co.  v.  Adelbert  College,  208 
U.  S.  38;  Harkin  v.  Brundage,  276  U.  S.  36.  Thus,  while 
valid  liens  existing  at  the  time  of  the  commencement  of  a 
bankruptcy  proceeding  are  preserved,  it  is  solely  within 
the  power  of  a  court  of  bankruptcy  to  ascertain  their 
validity  and  amount  and  to  decree  the  method  of  their 
liquidation.  Ex  parte  City  Bank  of  New  Orleans,  3  How. 
292;  Houston  v.  City  Bank  of  New  Orleans,  6  How.  486; 
Ray  v.  Norseworthy,  23  Wall.  128;  In  re  Wilka,  supra; 
Nisbet  v.  Federal  Title  &  T.  Co.,  229  Fed.  644.  The  ex¬ 
ercise  of  this  function  necessarily  forbids  interference 
with  it  by  foreclosure  proceedings  in  other  courts,  which 
save  for  the  bankruptcy  proceeding  would  be  competent 
to  that  end.  As  mortgaged  property  ordinarily  lies  within 
the  district  in  which  the  bankruptcy  court  sits,  and  the 
mortgagee  can  consequently  be  served  with  its  process,  the 
procedure  usually  followed  is  for  that  court  to  restrain  the 
institution  of  foreclosure  proceedings  in  any  other.1  Where 
the  land  lies  outside  the  limits  of  the  district  in  which 
the  bankruptcy  court  sits,  ancillary  proceedings  may  be 
instituted  in  the  district  court  of  the  United  States  for 
the  district  in  which  the  land  is,  and  an  injunction  against 
foreclosure  issued  by  the  court  of  ancillary  jurisdiction. 
In  re  Patterson  Lumber  Company,  228  Fed.  916;  247 
Fed.  578.  Compare  Security  Mortgage  Co.  v.  Powers, 
278  U.  S.  149.  Such  injunctions  are  granted  solely  for 
the  reason  that  the  court  in  which  foreclosure  proceed¬ 
ings  are  instituted  is  without  jurisdiction,  after  adjudi- 

1In  re  Pittelkow,  92  Fed.  901.  In  re  Dana,  167  Fed.  529.  In  re 
Brown,  196  Fed.  758.  Pugh  v.  Loisel,  219  Fed.  417;  certiorari  denied, 
238  U.  S.  631.  Karasik  v.  People’s  Trust  Co.,  241  Fed.  939.  In  re 
Larkin,  252  Fed.  885.  In  re  Locust  Building  Co.,,  272  Fed  988 
First  Trust  Co.  v.  Baylor,  1  Fed.  (2d)  24.  In  re  Southed  Florida 
Corp.,  16  Fed.  (2d)  171.  In  re  Gillette,  18  Fed.  (2d)  687. 
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cation  of  bankruptcy,  to  deal  with  the  land  or  liens  upon 
it  save  by  consent  of  the  bankruptcy  court.  The  appel¬ 
lant-trustee  might  have  instituted  ancillary  proceedings 
in  the  District  Court  for  the  Western  District  of  Arkansas 
and  there  obtained  an  injunction  to  restrain  the  appellee 
from  foreclosing  its  mortgage.  There  is  no  reason,  how¬ 
ever,  why  he  should  not  have  followed  the  course  here 
pursued,  of  pleading  the  adjudication  in  Texas  in  abate¬ 
ment  of  the  foreclosure  proceeding.  The  state  court  in 
which  the  foreclosure  action  was  begun  was  without  juris¬ 
diction  to  pursue  it.  Upon  removal  into  the  federal  court 
upon  the  ground  of  diversity  of  citizenship,  the  latter 
court  had  no  higher  or  different  right  to  interfere  with  the 
bankruptcy  administration  than  had  the  state  court.  The 
answer  of  the  trustee  stated  a  valid  defence  and  it  was 
error  to  enter  judgment  against  him  on  the  pleadings. 

Appellee  asserts  that  inasmuch  as  the  appellant  re¬ 
moved  the  cause  into  the  federal  court  he  waived  any 
lack  of  jurisdiction  in  that  court  and  estopped  himself  to 
set  up  exclusive  jurisdiction  of  the  bankruptcy  court. 
There  is  no  merit  in  this  contention.  The  jurisdiction  in 
bankruptcy  is  made  exclusive  in  the  interest  of  the  due 
administration  of  the  estate  and  the  preservation  of  the 
rights  of  both  secured  and  unsecured  creditors.  This  fact 
places  it  beyond  the  power  of  the  court’s  officers  to  oust 
it  by  surrender  of  property  which  has  come  into  its  pos¬ 
session.  Whitney  v.  Wenman,  198  U.  S.  539;  In  re 
Schermerhorn,  145  Fed.  341.  Indeed,  a  court  of  bank¬ 
ruptcy  itself  is  powerless  to  surrender  its  control  of  the 
administration  of  the  estate.  U.  S.  Fidelity  &  G.  Co.  v. . 
Bray,  225  U.  S.  205.  The  action  of  the  trustee  in  remov¬ 
ing  the  cause,  could  not,  therefore,  divest  the  Texas  Dis¬ 
trict  Court  of  its  jurisdiction. 

The  judgment  of  the  District  Court  must  be  reversed 
and  the  cause  remanded  to  that  court,  for  further  pro¬ 
ceedings  in  conformity  with  this  opinion. 


Reversed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY 
et  al.  v.  UNITED  STATES  et  al. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  KENTUCKY. 

No.  333.  Argued  January  15,  16,  1931. — Decided  February  25,  1931. 

The  Interstate  Commerce  Commission  ordered  interstate  carriers  to 
desist  from  the  practice  of  hauling  each  other’s  private,  or  office, 
cars  free  or  at  other  than  published  tariff  rates,  and  amended  its 
regulations  to  provide  that  a  car  pass  may  be  issued  only  for  cars 
owned  by  the  issuing  carrier  or  held  by  it  under  lease  for  use  in 
its  business  as  a  common  carrier.  Held: 

1.  The  findings  of  the  Commission  sustain  its  conclusion  that  (as 
a  matter  of  fact)  it  is  unjustly  discriminatory  to  haul  private  cars 
of  other  carriers  free,  while  charging  for  the  movement  of  the  private 
cars  of  individuals  or  of  corporations  not  carriers.  P.  748. 

2.  Such  discrimination  is  not  saved  from  the  condemnation  of 
§  3  (1)  of  the  Interstate  Commerce  Act  by  the  fact  that  the  car 
hauled  free  belongs  to  another  railroad  and  is  occupied  by  its  offi¬ 
cials  engaged  about  its  business  and  whose  free  transportation  as 
passengers  is  permitted  by  §§  1  (7)  and  22  (1)  of  the  Act.  P.  749. 

3.  Nor  can  it  be  said  (on  the  facts  found  by  the  Commission) 
that,  so  far  as  the  transportation  of  the  private  car  itself  is  con¬ 
cerned,  the  service  is  not  rendered  under  substantially  similar 
circumstances  and  conditions  whether  the  occupants  have  passes 
or  pay  for  their  transportation  as  passengers.  P.  753. 

4.  On  the  findings  of  the  Commission,  there  is  no  ground  for 
treating  the  private  car  of  one  carrier,  when  being  hauled  by 
another  carrier,  as  a  facility  of  the  hauling  carrier  and  not  as 
property  being  transported  by  it  for  the  owner.  P.  754. 

5.  Section  6  (1),  requiring  that  the  provisions  as  to  published 
tariffs  shall  apply  to  all  traffic,  transportation  and  facilities  defined 
in  the  Act,  and  §  3  (1),  prohibiting  discriminations,  clearly  em¬ 
brace  the  practice  in  question  when  they  are  applied  to  the  facts 
as  now  found  by  the  Commission,  and  §§  1  (7)  and  22  (1)  clearly 
do  not  justify  it.  P.  757. 

6.  The  Act  being  thus  free  from  ambiguity,  it  can  not  be  con¬ 
strued  as  permitting  the  practice  merely  because  the  practice  has 
been  in  good  faith  pursued  by  the  carriers  since  a  time  antedating 
the  Act,  without  correction  by  the  Commission  or  by  Congress.  Id. 

Affirmed. 
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Appeal  from  a  decree  of  the  District  Court,  of  three 
judges,  dismissing  a  bill  to  set  aside,  in  part,  two  orders 
of  the  Interstate  Commerce  Commission.  The  court 
below  delivered  a  per  curiam  opinion  which  seems  not  to 
have  been  reported. 

Mr.  Alfred  P.  Thom,  with  whom  Messrs.  Edward  S. 
Jouett,  R.  V.  Fletcher,  John  J.  Cornwell,  Robert  B. 
Tunstall,  H.  N.  Quigley,  and  Alfred  P.  Thom,  Jr.,  were 
on  the  brief,  for  appellants. 

Mr.  Daniel  W.  Knowlton,  Chief  Counsel,  Interstate 
Commerce  Commission,  with  whom  Solicitor  General 
Thacher  and  Mr.  Elmer  B.  Collins,  Special  Assistant  to 
the  Attorney  General,  were  on  the  brief,  for  the  United 
States  et  al. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

This  is  an  appeal  from  a  decree  of  the  District  Court, 
constituted  as  required  by  statute,  dismissing  the  peti¬ 
tion  of  the  appellants  to  set  aside,  in  part,  two  orders  of 
the  Interstate  Commerce  Commission,  which  were  made 
on  November  4,  1929,  and  July  30,  1929,  respectively. 

The  first  mentioned  order  was  made  in  a  proceeding 
instituted  by  the.  Commission  in  December,  1925,  on  its 
own  motion,  for  an  investigation  concerning  the  use  of 
private  passenger-train  cars,  including  so-called  office  cars. 
A  questionnaire  was_  sent  to  all  diass  I  and  Class  II  car¬ 
riers,  and  to  switching  and  terminal  carriers,  calling  for 
information  “as  to  private  passenger-train  cars  owned, 
leased  or  operated,  the  movement  or  use  of  such  cars  as 
were  transported  free  or  at  less  than  tariff  rates  on  home 
and  foreign  lines,  and  the  occupants  of  such  cars  on  re¬ 
spective  trips.”  Returns  were  made  by  387  carriers  cov¬ 
ering  the  calendar  years  1923,  1924  and  1925.  In  July, 
1928,  a  proposed  report  was  served  upon  appellants  and 
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all  other  carriers.  Exceptions  were  filed  by  the  Associa¬ 
tion  of  Railway  Executives  on  behalf  of  its  members, 
including  the  appellants:  argument  was  heard  and  the 
matter  submitted  to  the  Commission.  Its  report  was 
issued  on  June  21,  1929,  setting  forth  the  Commission’s 
findings  and  conclusions.  155  I.  C.  C.  775.  After  waiver 
by  the  carriers  of  further  hearing  before  the  Commission, 
the  order  in  question  was  entered  requiring  the  carriers 
named,  including  these  appellants,  “  to  cease  and  desist, 
on  or  before  January  15,  1930,  and  thereafter  to  abstain, 
from  the  transportation  or  movement  of  private  passenger 
train  cars,  including  so-called  office  cars,  of  another  car¬ 
rier  free  or  at  other  than  published  tariff  rates.” 

The  other  order  of  the  Commission  under  attack,  that 
is,  the  order  of  July  30,  1929,  amended  the  Commission’s 
regulations,  governing  the  form  and  recording  of  passes, 
by  the  insertion  of  the  following:  “A  car  pass  may  be  is¬ 
sued  only  for  cars  owned  by  the  issuing  carrier  or  held 
by  it  under  lease  for  use  in  its  business  as  a  common  car¬ 
rier.  It  may  not  be  issued  for  other  cars.  This  provision 
is  not  to  be  construed  as  prohibiting  the  issuance  of  passes 
for  cars  of  lines  operated  as  a  part  of  the  same  system. 
See  In  the  Matter  of  Private  Passenger  Train  Cars  155 
I.  C.  C.  775.” 

The  case  was  tried  in  the  District  Court  on  the  facts 
detailed  in  the  report  of  the  Commission  as  to  the  prac¬ 
tices  of  the  carriers,  and  as  to  these  facts  there  was  no  dis¬ 
pute.  The  court  concluded  that  the  practice  condemned 
by  the  Commission  was  a  matter  within  its  jurisdiction, 
and  that,  the  order  being  supported  by  substantial  evi¬ 
dence,  the  court  was  without  power  to  interfere. 

The  evidence  before  the  Commission  consisted  of  the 
returns  of  the  carriers  to  its  questionnaire.  These  returns 
contained  a  vast  amount  of  statistical  data,  differing  in 
details  but  practically  the  same  in  substance,  which  were 
reviewed  and  tabulated  in  the  Commission’s  report.  The 
Commission  found,  in  substance,  that  carriers  transported 


740 


LOUISVILLE  &  N.  R.  CO.  v.  U.  S. 

Opinion  of  the  Court. 


743 


free  of  charge  the  private,  or  office,  cars 1  of  other  carriers 
when  occupied  by  persons  for  whose  transportation  it  was 
lawful  to  issue  a  pass;  that  carriers  also  provided  acces¬ 
sorial  transportation  of  such  cars  free  of  charge  when  they 
were  moved  “  deadhead  ”  to  stations  where  they  were  to 
be  occupied,  or  to  their  home  stations  after  occupancy, 
and  also  in  switching  and  storing  the  cars.  The  wide  ex¬ 
tent  of  the  practice  and  the  abuses  attending  it  were 
shown.2  The  Commission  referred  to  the  proposal  of  the 

1  The  Commission’s  report  and  order  described  the  cars  in  question 
as  private  passenger-train  cars,  or  private  passenger  cars,  including 
so-called  office  cars.  The  reference  is  to  the  private,  or  office,  cars 
of  carriers  as  ^distinguished  from  cars  privately  owned  by  persons 
and  corporations  other  than  railroad  companies. 

2  The  Commission’s  report  states  (in  part):  “The  returns  show 
that  a  substantial  portion  of  the  total  mileage  of  private  passenger- 
train  cars,  including  so-called  office  cars,  herein  referred  to  collec¬ 
tively  as  private  cars,  was  on  the  lines  of  carriers  other  than  those 
owning  the  cars.  The  private  cars  thus  moved  over  foreign  lines 
were  transported  without  charge.  In  other  words,  a  pass  was  issued 

,  covering  transportation  of  the  private  cars  similar  to  that  issued 
for  the  transportation  of  certain  classes  of  persons  as  provided  for 
in  sections  1  and  22  of  the  act.  .  .  . 

H  It  will  be  understood  that  a  private  car  includes  a  kitchen,  dining 
room,  staterooms,  and  observation  or  sitting  room,  together  with 
storage  space  and  sleeping  quarters  for  the  cook  and  attendants. 
The  facilities  thus  provided  for  those  traveling  in  private  cars  excel 
the  facilities  of  the  ordinary  coach  or  Pullman  car. 

“  The  returns  .  .  .  show  that  the  occupants  of  private  cars  are 
not  restricted  to  officials  and  employees  of  the  carriers  but  include 
in  a  large  number  of  cases  the  families,  relatives,  and  friends  of 
railway  officials  traveling  on  passes  or  on  tickets  that  would  in  most 
cases  entitle  them  only  to  transportation  in  the  ordinary  coach.” 
(The  report  cites  many  instances  of  the  movement  of  such  cars 
when  in  charge  of  the  wives  of  officials  and  the  widows  of  deceased 
officials.)  .  .  . 

"  There  is  also  a  substantial  use  of  private  cars,  both  on  home 
and  foreign  lines,  by  directors  of  carriers.  .  .  . 

“  The  movement  of  private  cars  to  resorts  commonly  patronized 
by  those  seeking  recreation  or  amusement,  and  located  on  foreign 
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carriers  to  undertake  the  correction  of  such  abuses,  and 
stated  that  the  Commission  was  concerned  primarily  with 
the  legality  of  the  free  transportation  of  the  private  cars 
of  other  carriers. 

With  respect  to  the  transportation  of  privately  owned 
cars,  that  is,  of  cars  owned  by  others  than  carriers,  or  of 
cars  chartered  for  the  exclusive  use  of  special  parties,  the 
Commission  found  that  such  cars  were  transported  in  past¬ 
imes,  is  very  noticeable.  .  .  .  There  is  also  an  extensive  use  of 
private  cars  by  short  lines,  industrial  roads,  and  lines  owned,  con¬ 
trolled,  or  used  in  the  interest  of  some  particular  business.  The 
mileage  of  private  cars  used  by  the  latter  lines  is  largely  on  foreign 
lines,  and  in  numerous  instances  the  home  stations  of  the  cars  and 
the  movements  thereof  are  so  far  removed  from  the  vicinity  of  the 
owning  road  that  it  is  difficult  to  conceive  the  circumstances  under 
which  such  movements  could  have  been  in  the  interest  of  or  con¬ 
nected  with  the  operation  of  the  road  owning  the  car.  .  .  . 

“  The  returns  show’  that  a  substantial  portion  of  the  total  mileage 
of  private  cars,  especially  on  foreign  lines,  was  what  is  commonly 
referred  to  as  ‘  deadhead  ’  mileage,  that  is,  the  cars  were  not 
occupied,  except  in  some  instances  by  an  attendant.  The  purpose 
of  such  movements  is  to  return  the  cars  to  their  home  stations  or 
to  move  them  to  stations  where  they  are  to  be  occupied.  .  .  .  The 
returns  show  numerous  instances  where  private  cars  were  dead¬ 
headed  to  and  from  off-line  shops  without  charge.  Also  worthy  of 
consideration  is  the  matter  of  free  switching  service  and  free  storage 
for  private  cars.  A  large  number  of  the  private  cars  covered  by  the 
returns  are  held  at  off-line  stations  when  not  in  use.  Many  are  so 
held  at  New  York  and  the  returns  indicate  that  the  matter  of 
storage  and  switching  of  these  cars  is  of  considerable  importance  from 
the  standpoint  of  operating  expenditures.  In  numerous  cases  cars 
were  rented  from  the  Pullman  Company  by  officers  of  carriers,  and 
such  cars  were  moved  without  charge  by  the  carriers.  .  .  . 

“The  private  cars  of  railroad  officials  are  intended  to  be  offices 
on  wheels  for  those  whose  duties  require  considerable  travel  over 
the  line  and  when  used  for  that  purpose  are  an  important  facility 
for  carrying  on  the  business  of  the  road.  It  is  seldom,  however, 
that  these  duties  necessitate  a  movement  of  the  car  over  other  lines. 
In  some  cases  such  a  movement  may  be  justified  for  business  rea¬ 
sons;  for  example,  where  it  avoids  a  very  circuitous  haul  over  the 
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senger  trains  under  tariffs  which  provided  for  certain  min¬ 
imum  revenues,3  and  that  these  charges  were  intended  to 
cover  the  service  of  transporting  the  cars,  that  is,  “to 

home  line.  But  the  returns  to  our  questionnaire  indicate  that  pri¬ 
vate  cars  are  often  used  for  other  than  business  purposes  by  railroad 
officers,  their  relatives,  and  friends.  Moreover,  they  appear  to  be 
used  in  some  instances  for  the  benefit  of  an  industry  which  controls 
the  railroad.  In  other  instances,  their  use  in  entertaining  shippers 
may  be  for  the  purpose  of  obtaining  business  for  the  railroad.  These 
and  other  abuses  are  apparent  from  the  returns,  but  we  are  here 
concerned  primarily  with  the  legality  of  the  free  transportation  of 
the  private  cars  of  other  carriers.”  155  I.  C.  C.,  pp.  776,  778,  779, 
781,  782,  783. 

8  The  Commission  stated:  “Special,  privately  owned,  or  chartered 
cars  for  the  exclusive  use  of  special  parties  are  transported  in  pas¬ 
senger  trains  under  tariffs  which  provide  for  certain  minimum  reve¬ 
nues.  In  the  case  of  sleeping  and  parlor  cars,  charges  for  a  one-way 
movement  are  based  on  the  authorized  fare  for  each  passenger,  with 
a  minimum  of  25  adult  fares,  but  not  less  than  $42  for  the  car 
and  party.  The  charges  for  a  round-trip  movement  are  similar, 
except  the  25  fares  are  doubled  or  must  be  for  the  round  trip,  and 
the  minimum  revenue  is  $84.  In  either  case,  the  surcharge  must  be 
paid  for  each  passenger,  with  a  minimum  of  25  surcharges,  but  this 
is  not  used  in  computing  the  minimum  revenue  per  car.  When  a  car 
is  moved  empty  or  in  charge  of  porter  or  other  attendants,  charges 
are  assessed  on  the  basis  of  10  regular  adult  one-way  fares,  plus 
the  authorized  fare  for  each  porter  or  attendant,  except  not  more 
than  three  employees  of  common  carriers  may  be  carried  free.  In 
this  case  also  the  minimum  revenue  is  $42,  including  fares  of  attend¬ 
ants,  but  the  surcharge  is  not  collected.  In  some  of  the  tariffs  the 
charges  for  empty  movements  apply  to  carrier-owned  as  well  as 
privately  owned  equipment.  The  tariffs  also  provide  for  application 
of  the  minimum  fares  and  revenue  on  carrier-owned  cars  equipped 
for  certain  special  purposes,  such  as  advertising,  exhibition,  instruc¬ 
tion,  and  the  like.  These)  are  the  provisions  generally  in  effect, 
although  there  may  be  variations  on  individual  lines.  The  term 
privately  owned  cars  is  not  defined  in  the  tariffs,  but  its  obvious 
meaning  is  cars  owned  by  others  than  the  carriers.  Apparently  a 
private  car  owned  by  an  individual  even  though  a  railroad  official 
would  be  subject  to  the  tariff  charges  on  privately  owned  cars.  .  .  .” 
155  I.  C.  C.,  pp.  787,  788. 
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compensate  for  the  movement  of  the  car  rather  than  its 
contents.”4  The  Commission  concluded  that  the  trans¬ 
portation  of  the  private  cars  of  other  carriers  free,  or  at 
less  than  published  rates,  while  making  charges  for  the 
movement  of  privately  owned  or  chartered  cars,  was  un¬ 
justly  discriminatory. 

Treating  the  private,  or  office,  cars  of  other  carriers  as 
property,  to  which  the  provisions  of  the  Interstate  Com¬ 
merce  Act  applied,  and  considering  that  the  free  transpor¬ 
tation  of  property  was  lawful  only  in  the  exceptions  pro¬ 
vided  in  section  22  of  the  Interstate  Commerce  Act,  the 
Commission  concluded  that  the  transportation  of  such 
cars  free,  or  at  other  than  published  tariff  rates,  was  a  vio¬ 
lation  of  the  Act.  The  Commission  pointed  out  that  its 
finding  “  does  not  extend  to  the  point  of  saying  that  it  is ' 
unlawful  for  private  cars  of  one  carrier  to  be  transported 
over  the  lines  of  other  carriers,  but  is  confined  to  the  as¬ 
sertion  that  under  existing  law  the  transportation  of  pri¬ 
vate  cars  on  foreign  lines  should  be  paid  for  through  the 
assessment  of  a  just  and  reasonable  charge.”  155  I.  C.  C. 
p.  793. 

The  conclusions  of  the  Commission  were  thus  sum¬ 
marized  in  its  order  of  November  4,  1929: 

“  1.  That  the  transportation  or  movement  of  private 
passenger  cars,  including  so-called  office  cars,  of  one  car- 

4  The  Commission  said  on  this  point:  “As  heretofore  pointed  out, 
the  tariffs  provide  certain  minimum  fares  and  revenues  for  the 
movement  of  special,  privately  owned,  or  chartered  cars,  which  are 
evidently  intended  to  cover  the  service  of  transporting  the  car.  This 
is  apparent  from  the  fact  that  the  charges  are  the  same  whether  the 
car  is  occupied  by  1  passenger  or  25.  Especially  in  the  case  of  cars 
moving  empty  or  in  charge  of  porter,  it  is  manifest  that  the  minimum 
fares  and  revenue  are  intended  to  compensate  for  the  movement 
of  the  car  rather  than  its  contents.  Apparently  the  only  material 
difference  between  the  cars  on  which  these  minimum  charges  apply 
and  the  private  cars  of  other  carriers  is  the  matter  of  who  owns 
or  is  using  them.”  155  I.  C.  C.,  p.  792. 
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rier  subject  to  the  Interstate  Commerce  Act  by  another 
such  carrier  free  or  at  other  than  published  tariff  rates  is 
contrary  to  the  provisions  of  the  Interstate  Commerce 
Act; 

“  2.  That  it  is  unjustly  discriminatory  and  unduly  pref¬ 
erential  and  prejudicial  to  haul  such  private  cars  of  other 
carriers  free,  or  at  less  than  published  tariff  rates,  while 
charging  certain  minimum  fares  and  revenues  for  the 
movement  of  privately  owned  or  chartered  cars ;  and 

“  3.  That  the  transportation  of  persons  in  such  private 
passenger  cars,  including  berth  and  other  accommoda¬ 
tions,  at  the  rate  charged  passengers  provided  only  with 
ordinary  coach  accommodations  is  unjustly  discrimina¬ 
tory  and  unduly  preferential  and  prejudicial/’ 

Appellants  state  that  they  are  not  attacking  the  third 
of  these  propositions;  that  is,  there  is  no  effort  in  this  suit 
to  set  aside  that  part  of  the  Commission’s  order  which 
relates  to  the  transporting  of  revenue  passengers  in 
business  cars  at  the  rate  charged  passengers  holding  tickets 
which  are  good  only  in  the  coach.  The  appellants  say 
that  it  is  the  purpose  of  the  carriers  to  remove  this  dis¬ 
crimination  in  some  satisfactory  way. 

The  first  two  propositions  are  those  in  controversy. 
The  appellants  confine  their  complaint  in  this  Court  to 
the  -aspect  of  the  Commission’s  order  which  holds  unlaw¬ 
ful  the  movement  by  a  carrier  subject  to  the  Act  “  of  the 
private  or  business  car  of  another  such  carrier  when  such 
car  is  occupied  by  a  person  using,  and  lawfully  entitled  to 
use,  free  transportation.”  A  similar  position  is  taken  with 
respect  to  the  other  order  of  the  Commission  (of  July  30, 
1929),  amending  the  Commission’s  regulations  as  to 
passes. 

With  the  premise  that  the  Commission  has  no  authority 
except  that  delegated  to  it  by  the  Congress,  the  appel¬ 
lants  contend  (1)  that  the  movement  under  consideration 
“  is  not  a  shipment  of  property  subject  to  section  6  of  the 
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Interstate  Commerce  Act,  which  relates  to  property  ship¬ 
ments”;  and  (2)  that  “the  transaction  here  involved 
does  not  violate  the  discrimination  provisions  ”  of  the  Act. 

We  may  first  consider  the  question  of  unjust  discrimi¬ 
nation.  It  is  not  open  to  dispute  that  there  is  discrimina¬ 
tion  in  fact.  The  findings  of  the  Commission  are  decisive 
upon  that  point.  The  tariffs  of  the  carriers  provide. for 
certain  minimum  fares  and  revenues  for  the  movement  of 
the  private  cars  of  individuals  and  of  corporations  other 
than  those  of  other  carriers.  .  These  charges,  as  the  Com¬ 
mission  found,  cover  the  service  of  transporting  the  car 
and  not  simply  the  passengers.  “Apparently,”  said  the 
Commission,  “  the  only  material  difference  between  the 
cars  on  which  these  minimum  charges  apply  and  the 
private  cars  of  other  carriers  is  the  matter  of  who  owns 
or  is  using  them.”  The  Commission  found  that  this  dis¬ 
crimination  is  unjust  and,  so  far  as  this  is  a  question  of 
fact,  it  does  not  appear  that  the  finding  lacks  adequate 
support.  The  appellants  emphasize  the  convenience  to 
railroad  officials  of  the  existing  practice.  It  is  said  that 
much  of  a  railroad  officer’s  time  is  spent  in  traveling,  not 
only  over  his  own  lines,  but  to  points  on  the  lines  of  other 
railroads,  in  connection  with  questions  of  management 
and  operation,  as  well  as  of  financial  and  other  executive 
policies  of  importance  to  all  the  railroads;  that  he  must 
attend  meetings  and  conferences,  and  hearings  before 
Commissions;  that  during  such  journeys,  which  fre¬ 
quently  cover  long  periods,  he  is  handling  mail  and  busi¬ 
ness  documents,  and  is  giving  attention  to  the  conduct  of 
his  railroad  work;  and  that  he  must  take  with  him  vo¬ 
luminous  papers,  and  office  assistants.  It  is  also  pointed 
out  that  inspection  of  the  properties  of  other  carriers  is 
necessary  to  good  management  and  has  high  educational 
value.  But,  if  it  be  assumed  that  the  existing  practice 
is  a  convenience  to  railroad  officials,  still  it  does  not  ap¬ 
pear  that  the  convenience  is  essentially  one  peculiar  to 
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their  case.  The  finding  of  the  Commission  is  that,  while 
the  use  of  private  cars  of  railroad  officials  as  “  offices  on 
wheels  for  those  whose  duties  require  considerable  travel 
over  the  line,”  is  an  important  facility  for  carrying  on  the 
business  of  the  road,  “  it  is  seldom,  however,  that  these 
duties  necessitate  a  movement  of  the  car  over  other  lines.” 
And  it  is  a  matter  of  common  knowledge  that  there  are 
large  enterprises,  other  than  railroads,  extending  through¬ 
out  the  country,  or  large  portions  of  it,  and  requiring 
executive  supervision;  that  there  are  numerous  meetings 
and  conferences,  held  in  different  parts  of  the  country,  of 
national  organizations  representing  undertakings  which 
are  nation-wide  in  scope;  and  that  those  charged  with 
administrative  responsibilities  in  important  activities 
must  give  appropriate  attention  to  them  while  on  their 
travels  in  the  discharge  of  their  duties  or  in  the  promo¬ 
tion  of  the  interests  confided  to  their  care.  Discrimina¬ 
tion  by  a  carrier  with  respect  to  the  movement  of  private 
cars  over  its  line,  in  favor  of  the  officials  of  other  rail¬ 
road  companies,  and  against  all  others  who  may  desire 
the  transportation  of  such  private  cars  for  their  conven¬ 
ience,  would  require  evidence  to  justify  it  (unless  it  can  be 
deemed  to  lie  outside  the  purview  of  the  statute)  and  that 
evidence  is  lacking.  We  perceive  no  ground  for  disturb¬ 
ing  the  finding  of  the  Commission  as  to  unjust  discrimi¬ 
nation,  unless  it  can  be  said  as  matter  of  law  that  there 
was  none;  that  is,  that  the  difference  in  treatment  was 
one  which  was  sanctioned  by  the  Interstate  Commerce 
Act.  It  is  the  contention  of  the  appellants  that  the  prac¬ 
tice  has  this  sanction. 

The  legislative  history  of  the  Interstate  Commerce  Act 
shows  clearly  that  the  evil  of  discrimination  was  the  prin¬ 
cipal  thing  aimed  at.  Senate  Report  No.  46,  49th  Cong., 
1st  sess.,  p.  215.  See  Kansas  City  Southern  Ry.  Co.  v.  Albers 
Commission  Co.,  223  U.  S.  573,  597.  This  Court  has  said 
that  the  language  of  the  Act  “  is  certainly  sweeping  enough 
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to  embrace  all  the  discriminations  of  the  sort  described 
which  it  was  within  the  power  of  Congress  to  condemn.”  6 
The  Shreveport  Case,  234  U.  S.  342,  356.  Section  3  pro¬ 
vides  that  it  shall  be  unlawful  for  any  common  carrier 
to  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  company,  firm,  cor¬ 
poration,  or  locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever.”  The  prohibition,  of 
course,  does  not  reach  the  exceptional  cases  for  which  pro¬ 
vision  is  made  by  sections  1  and  22  of  the  Act  with  respect 
to  passes.  These  provisions  relate  to  the  transportation, 


Sec.  2.  If  any  common  carrier  subject  to  the  provisions  of  this 
c  apter  shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  draw¬ 
back,  or  other  device,  charge,  demand,  collect,  or  receive  from  any 
person  or  persons  a  greater  or  less  compensation  for  any  service  ren¬ 
dered,  or  to  be  rendered,  in  the  transportation  of  passengers  or  prop- 
erty  or  the  transmission  of  intelligence,  subject  to  the  provisions  of 
this  chapter,  than  it  charges,  demands,  collects,  or  receives  from  any 
other  person  or  persons  for  doing  for  him  or  them  a  like  and  con¬ 
temporaneous  service  in  the  transportation  or  transmission  of  a  like 
kind  of  traffic  or  message  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  unjust 
discnmmarion^which  is  prohibited  and  declared  to  be  unlawful ». 

“  Sec.  3  (1).  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  chapter  to  make  or  give  any  undue  or  un¬ 
reasonable  preference  or  advantage  to  any  particular  person  com¬ 
pany,  firm,  corporation,  or  locality,  or  any  particular  description  of 
traffic,  m  any  respect  whatsoever,  or  to  subject  any  particular  person 
company,  firm,  corporation,  or  locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
m  any  respect  whatsoever.”  U.  S.  C.,  Tit.  49,  §  3  K 

/  Sec‘  •  •  •  (7)  No  common  carrier  subject  to  the  provisions 
of  this  chapter,  shall,  directly  or  indirectly,  issue  or  give  any  inter¬ 
state  free  ticket  free  pass,  or  free  transportation  for  passengers 
except  to  its  employees  and  their  families,  its  officers,  agents,  surgeons' 
physicians,  and  attorneys  at  law;  to  ministers  of  religion,  traveling 
secretaries  of  railroad  Young  Men's  Christian  Associations,  inmate! 

hospitals  and  charitable  and  eleemosynary  institutions,  and  per- 
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free  or  at  reduced  rates,  of  the  persons  and  property  there 
described.  Neither  section  provides  for  the  free  transpor¬ 
tation  of  private  cars.  If  discrimination,  which  would 

sons  exclusively  engaged  in  charitable  and  eleemosynary  work;  to 
indigent,  destitute  and  homeless  persons,  and  to  such  persons  when 
transported  by  charitable  societies  or  hospitals,  and  the  necessary 
agents  employed  in  such  transportation;  to  inmates  of  the  National 
Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers,  and  of  Sol¬ 
diers’  and  Sailors’  Homes,  including  those  about  to  enter  and  those 
returning  home  after  discharge;  to  necessary  caretakers  of  live  stock, 
poultry,  milk,  and  fruit;  to  employees  on  sleeping  cars,  express 
cars,  and  to  linemen  of  telegraph  and  telephone  companies;  to  Rail¬ 
way  Mail  Service  employees,  post-office  inspectors,  customs  inspec¬ 
tors,  and  immigration  inspectors;  to  newsboys  on  trains,  baggage 
agents,  witnesses  attending  any  legal  investigation  in  which  the 
common  carrier  is  interested,  persons  injured  in  wrecks  and  phy¬ 
sicians  and  nurses  attending  such  persons:  Provided ,  That  this  pro¬ 
vision  shall  not  be  construed  to  prohibit  the  interchange  of  passes 
for  the  officers,  agents,  and  employees  of  common  carriers,  and  their 
families;  nor  to  prohibit  any  common  carrier  from  carrying  passengers 
free  with  the  object  of  providing  relief  in  cases  of  general  epidemic, 
pestilence,  or  other  calamitous  visitation:  And  provided  further, 
That  this  provision  shall  not  be  construed  to  prohibit  the  privilege 
of  passes  or  franks,  or  the  exchange  thereof  with  each  other,  for 
the  officers,  agents,  employees,  and  their  families  of  such  telegraph, 
telephone,  and  cable  lines,  and  the  officers,  agents,  employees,  and 
their  families  of  other  common  carriers  subject  to  the  provisions  of 
this  chapter:  Provided  further,  That  the  term  'employees’  as  used 
in  this  paragraph  shall  include  furloughed,  pensioned,  and  super¬ 
annuated  employees,  persons  who  have  become  disabled  or  infirm  in 
the  service  of  any  such  common  carrier,  and  the  remains  of  a  person 
killed  in  the  employment  of  a  carrier  and  ex-employees  traveling 
for  the  purpose  of  entering  the  service  of  any  such  common  carrier; 
and  the  term  ‘  families  ’  as  used  in  this  paragraph  shall  include  the 
families  of  those  persons  named  in  this  proviso,  also  the  families  of 
persons  killed,  and  the  widows  during  widowhood  and  minor  children 
during  minority  of  persons  who  died,  while  in  the  service  of  any 
such  common  carrier.  .  .  .”  U.  S.  C.,  Tit.,  49,  §  1  (7). 

“Sec.  22.  (1)  Nothing  in  this  chapter  shall  prevent  the  carriage, 
storage,  or  handling  of  property  free  or  at  reduced  rates  for  the 
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otherwise  be  unjust  and  condemned  by  the  Act,  can  be 
deemed  to  be  saved  by  the  exceptions  stated,  it  must  be 
either  because  the  transportation  of  a  private  car  is  to  be 
regarded  as  incidental  to  the  free  transportation  of  a  pas¬ 
senger  who  may  hold  a  pass,  or  because  the  transportation 
of  a  private  car  occupied  by  a  passenger  with  a  pass  is 
not  a  service  rendered  under  circumstances  and  condi¬ 
tions  substantially  similar  to  those  of  the  transportation 
of  a  private  car  with  passengers  paying  fares. 

Neither  of  these  propositions  is  tenable.  The  pass 
which  the  statute  allows  is  in  lieu  of  the  passenger’s  fare 
and  is  for  the  transportation  of  the  passenger.  The  terms 
of  the  statutory  permission  go  no  further.  Passes  may  be 
given  under  the  statute  to  a  variety  of  persons,  including 
not  only  the  principal  officers  of  railroad  companies  but 
the  agents  and  employees  of  common  carriers,  and  their 
families,  including  among  others,  for  example,  furloughed 
and  superannuated  employees,  and  those  who  have  be¬ 
come  disabled  or  infirm  in  the  service  of  a  carrier,  and  also 
the  families  of  persons  killed,  and  the  widows  during 

United  States,  State,  or  municipal  governments,  or  for  charitable 
purposes,  or  to  or  from  fairs  and  expositions  for  exhibition  thereat, 
or  the  free  carriage  of  destitute  and  homeless  persons  transported 
by  charitable  societies,  and  the  necessary  agents  employed  in  such 
transportation,  or  the  issuance  of  mileage,  excursion,  or  commutation 
passenger  tickets;  nothing  in  this  chapter  shall  be  construed  to  pro¬ 
hibit  any  common  carrier  from  giving  reduced  rates  to  ministers  of 
religion,  or  to  municipal  governments  for  the  transportation  of  indi¬ 
gent  persons,  or  to  inmates  of  the  National  Homes  or  State  Homes 
for  Disabled  Volunteer  Soldiers,  and  of  Soldiers’  and  Sailors’  Orphan 
Homes,  including  those  about  to  enter  and  those  returning  home 
after  discharge,  under  arrangements  with  the  boards  of  managers  of 
said  homes.  Nothing  in  this  chapter  shall  be  construed  to  prevent 
railroads  from  giving  free  carriage  to  their  own  officers  and  employees, 
or  to  prevent  the  principal  officers  of  any  railroad  company  or 
companies  from  exchanging  passes  or  tickets  with  other  railroad  com¬ 
panies  for  their  officers  and  employees;  .  .  ”  U  S  C  Tit  49 

§22(1).  *’  1 
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widowhood  and  minor  children  during  minority  of  per¬ 
sons  who  died,  while  in  the  service  of  any  such  common 
carrier.”  It  would  hardly  be  thought  a  reasonable  con¬ 
tention  that  the  transportation  of  a  private  car  should  be 
deemed  incidental  to  the  free  transportation  of  all  the 
persons  in  the  categories  mentioned.  But  so  far  as  the 
pass  per  se  is  concerned,  the  hauling  of  a  private  car  oc¬ 
cupied  by  such  a  person  is  as  much,  and  as  little,  inci¬ 
dental  to  the  pass  in  one  case  as  in  any  other.  Even  in 
the  case  of  a  railroad  official,  it  appears  that  if  he  owns  the 
private  car,  its  transportation  would  be  subject  to  the 
tariff  charges  on  privately  owned  cars,  (155  I.  C.  C.  p. 
788).  The  distinction,  then,  must  be  found,  pot  in  the 
fact  that  a  pass  may  be  issued  for  the  transportation  of 
the  passenger,  or  that  the  passenger  is  a  railroad  official, 
but  in  the  fact  that  the  private  car  in  which  the  holder  of 
the  pass  is  traveling  belongs  to  another  carrier.  We  find 
nothing  in  the  terms  of  the  statute  recognizing  such  a 
differentiation.  See  New  York ,  N.  H.  &  H.  R.  Co.  v. 
Interstate  Commerce  Comm.,  200  U.  S.  361;  Interstate 
Commerce  Comm.  v.  Baltimore  &  Ohio  R.  Co.,  225  U.  S. 
326,  341,  342. 

Nor  can  it  be  said  that  so  far  as  the  transportation  of 
the  private  car  itself  is  concerned,  the  service  is  not  ren¬ 
dered  under  substantially  similar  circumstances  and  con¬ 
ditions  whether  the  occupants  have  passes  or  pay  for  their 
transportation  as  passengers.  The  circumstances  and  con¬ 
ditions  relating  to  the  transportation  of  the  cars,  as  such, 
are  alike.  The  cars  are  hauled  between  the  same  points, 
on  the  same  line,  in  the  same  or  like  passenger  trains,  and 
in  the  same  manner. 

The  appellants’  contention  rests  largely  upon  the  long 
continuance  of  the  practice  of  the  carriers  to  transport 
the  private,  or  office,  cars  of  other  carriers  free  of  charge, 
and  upon  the  fact  that  the  Interstate  Commerce  Commis¬ 
sion  has  not  only  not  interfered  with  the  practice  here- 
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tofore,  but  has  apparently  sanctioned  it  by  its  regulations 
in  recognizing  passes  for  such  cars.  The  argument  based 
on  this  asserted  sanction  is  addressed  both  to  the  con¬ 
clusion  of  the  Commission  that  the  movement  of  such 
cars  free,  or  at  other  than  published  tariff  rates,  is  con¬ 
trary  to  the  provisions  of  the  Interstate  Commerce  Act, 
and  to  the  conclusion  of  the  Commission  as  to  unjust 
discrimination.  It  is  said  that  in  view  of  the  nature  of 
the  subject  of  the  transportation,  and  especially  in  the 
light  of  past  administrative  construction,  the  Act  should 
be  construed  as  not  forbidding  the  free  transportation  of 
the  cars  in  question,  and  that,  if  it  is  lawful  to  move  the 
carrier-owned  car  free,  no  unlawful  discriminatory  con¬ 
ditions  arise  from  the  difference  of  treatment  of  privately 
owned  cars.  In  this  view,  the  right  of  free  transportation 
of  the  cars  in  question  is  made  the  fundamental  con¬ 
sideration  and  we  pass  to  the  examination  of  that 
question. 

Supporting  their  contention  in  this  respect,  the  appel¬ 
lants  argue  that  the  movement  of  the  private,  or  office,  car 
of  another  carrier  is  not  a  shipment  of  property ;  that 
such  a  car  in  the  movement  under  consideration  is  to  be 
regarded  as  a  facility  of  the  carrying  line,  ranking  as  its 
own  for  the  purposes  of  the  service.  The  Commission 
dealt  with  the  question  when  railway  equipment  generally 
may  be  transported  without  charge.  The  Commission 
said  that,  of  course,  a  carrier  may  transport  its  own  prop¬ 
erty  without  the  payment  of  tariff  charges;  that,  likewise, 
property  which  is  hired  or  rented  for  the  performance  of 
its  common-carrier  duties  may  be  transported  in  the  same 
way  as  property  which  it  owns.  The  Commission  re¬ 
viewed  the  terms  on  which  freight  cars  and  passenger 
cars  move  over  foreign  lines.  It  found  that  “  so  long  as 
a  car  is  being  handled  for  revenue  purposes,  it  is  in  serv¬ 
ice  and  not  subject  to  charges;  but  when  it  is  transported 
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solely  for  the  benefit  of  the  owning  line,  the  latter  must 
pay  for  such  transportation  on  another  1106.”  The  Com¬ 
mission  further  found  that  “  the  criterion  for  determining 
when  a  passenger  car  is  in  service  would  seem  to  be  the 
same  as  in  the  case  of  a  freight  car;  that  is,  whether  the 
car  is  being  handled  for  revenue  purposes  in  the  interest 
of  all  the  carriers  in  the  through  route  or  solely  for  the 
benefit  of  the  owning  line.”  155  I.  C.  C.,  pp.  786,  787. 
After  referring  to  the  tariff  charges  for  the  movement  of 
“  special,  privately  owned,  or  chartered  cars  for  the  exclu¬ 
sive  use  of  special  parties  ”  when  transported  in  passenger 
trains,7  the  Commission  reached  the  following  conclusion : 
“  It  will  be  seen  from  the  foregoing  that  tariff  charges 
are  provided  for  the  transportation  in  freight  trains  of 
both  carrier  and  privately  owned  cars  of  all  kinds,  when 
they  are  handled  solely  for  the  benefit  of  the  owner  and 
pot  for  revenue  purposes.  It  would  not  be  seriously  urged 
that  such  transportation  could  be  rendered  free  if  an  at¬ 
tendant  or  other  person  having  a  pass  should  ride  in  the 
car.  The  tariffs  also  provide  minimum  charges  for  the 
transportation  in  passenger  trains  of  special,  privately 
owned,  or  chartered  cars  for  the  exclusive  use  of  special 
parties.  Apparently  these  minimum  charges  would  not 
be  lessened  or  affected  in  any  way  if  a  person  or  persons 
having  passes  should  ride  in  the  car.  All  of  these  charges 
show  that  there  is  nothing  in  the  nature  of  railway  equip¬ 
ment  which  justifies  its  transportation  without  charge, 
except  when  it  is  being  handled  for  revenue  purposes  in 
the  interest  of  the  carrier  performing  the  service.  Even , 
then  the  revenue  from  a  passenger  car  used  exclusively 
by  a  special  party  must  be  sufficient  to  warrant  its  trans¬ 
portation.  .  .  .  The  transportation  of  a  private  car  of 
another  carrier  is  ordinarily  for  the  benefit  of  the  owning 
line  or  its  officials  and  not  for  revenue  purposes.  While 


7  See  Note  3. 
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ticket  passengers  may  sometimes  occupy  such  a  car,  they 
do  so  by  invitation,  and  the  carrier  performing  the  trans¬ 
portation  is  not  at  liberty  to  make  use  of  the  car  by  put¬ 
ting  other  passengers  in  it.  The  returns  to  our  question¬ 
naire  indicate  that  it  is  seldom,  if  ever,  that  the  number 
of  ticket  passengers  is  sufficient  to  make  the  hauling  of 
the  private  car  of  another  carrier  profitable  to  the  carrier 
performing  the  service.  This  is  further  indicated  by  the 
additional  fact  that  such  passengers  apparently  do  not 
pay  the  surcharge,  which  is  assessed  on  persons  riding  in 
Pullman  and  privately  owned  or  chartered  cars.  Indeed, 
the  few  ticket  passengers  sometimes  riding  in  the  private 
car  of  another  carrier  could  probably  be  accommodated 
in  other  equipment  that  must  be  hauled  anyhow,  and  the 
transporting  carrier  would  receive  more  revenue  if  they 
rode  in  an  ordinary  Pullman  car.  Under  these  circum¬ 
stances  a  carrier  hauling  the  private  car  of  another  line 
can  not  be  said  to  have  hired  its  use,  as  it  would  have  no 
interest  in  doing  so  and  pays  no  rental  therefor.  Even 
if  car  hire  should  be  provided  on  private  cars,  it  would 
obviously  be  a  mere  subterfuge  which  could  not  change ' 
the  legality  of  the  practice.  Our  conclusion  is  that  the 
transportation  of  the  private  car  of  another  carrier  is  not 
of  such  advantage  to  the  carrier  performing  the  service 
as  to  warrant  its  peformance  without  charge,  on  the  same 
principle  as  the  free  handling  of  revenue-producing  equip¬ 
ment.”  Id.,  pp.  788,  789.  On  the  findings  of  the  Com¬ 
mission,  we  perceive  no  ground  for  the  conclusion  that 
the  cars  in  question  are  to  be  treated  merely  as  a  facility 
of  the  carrying  line  and  not  as  property  transported. 

The  Commission  referred  to  the  argument  that  the  car¬ 
riers  had  always  hauled  the  private  cars  of  other  lines 
without  charge,  and  that  this  practice  had  been  well 
known  to  the  Commission  and  had  been  expressly  ap¬ 
proved  by  it.  Endeavoring  to  meet  the  contention  that 
the  Commission  in  its  conference  rulings  and  pass  regula- 
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tions  of  1917  had  prescribed  a  form  of  pass  for  railway 
officials  and  employees,  which  included  the  word  “  car,” 
and  which,  as  the  carriers  asserted,  applied  to  foreign-line 
cars,  the  Commission  said  that  the  form  of  pass  should  be 
given  a  construction  in  harmony  with  the  law  and  that  the 
Commission  “  never  intended  to  approve  the  practice  of 
issuing  passes  for  the  private  cars  of  other  lines.”  There 
is,  however,  no  question  as  to  the  long-continued  practice 
of  transporting  the  private  cars  of  other  lines  without 
charge,  and  it  would  seem  that  the  form  of  pass  prescribed 
by  the  Commission  was  available  and  was  used  in  this 
practice.  The  Commission  stated  that  this  was  the  first 
time  that  the  lawfulness  of  the  practice  of  issuing  passes 
for  foreign-line  private  cars  had  been  brought  in  issue  be¬ 
fore  it,  but  the  Commission  recognized  that  the  practice 
prevailed  at  the  time  of  the  passage  of  the  Act  to  Regu¬ 
late  Commerce  and  had  been  continued.  It  appears  that 
prior  to  this  proceeding,  the  Commission  had  not  at¬ 
tempted  to  disturb  it. 

The  Act  has  been  repeatedly  amended,  and  has  been 
reenacted,  without  any  change  directed  to  the  correction 
of  this  practice.  It  is  strongly  urged  that  in  the  light  of 
these  circumstances  the  administrative  construction 
should  be  determinative.  The  principle  is  a  familiar  one 
that  in  the  interpretation  of  a  doubtful  or  ambiguous 
statute  the  long  continued  and  uniform  practice  of  the 
authorities  charged  with  its  administration  is  entitled  to 
great  weight  and  will  not  be  disturbed  except  for  cogent 
reasons.  Logan  v.  Davis,  233  U.  S.  613,  627 ;  Kern  River 
Co.  v.  United  States,  257  U.  S.  147,  154;  Swendig  v.  Wash¬ 
ington  Water  Power  Co.,  265  U.  S.  322,  331 ;  United  States 
v.  Minnesota,  270. U.  S.  181,  205;  Wisconsin  v.  Illinois,  278 
U.  S.  367,  413.  But  that  principle  does  not  go  far  enough 
to  control  the  decision  here.  There  is  no  ambiguity  in  the 
requirement  of  section  6  (1)  of  the  Act  that  its  provisions 
as  to  published  tariffs  “  shall  apply  to  all  traffic,  transpor- 
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tation,  and  facilities  defined  in  this  Act.”  Whether  the 
private,  or  office,  cars  of  other  carriers  are  to  be  deemed 
property  transported,  or  a  facility  of  the  carrying  line, 
depends  upon  the  circumstances  of  the  carriage  as  matters 
of  fact,  and  when  the  facts  have  been  resolved  by  the 
Commission  upon  evidence,  there  is  no  escape  from  the 
application  of  the  broad  provision  of  the  statute.  Sim¬ 
ilarly,  there  is  no  ambiguity,  so  far  as  the  terms  of  the 
provision  of  section  3(1)  are  concerned,  in  its  prohibition 
of  discriminations,  when  it  has  been  found  as  a  fact  that 
these  cars  are  transported  for  the  benefit  of  the  owning 
line  and  do  not  belong  in  the  category  of  the  facilities  of 
the  carrying  line,  and  that  transporting  them  free  of 
charge  constitutes  an  unjust  discrimination,  as  compared 
with  the  tariff  charges  for  the  transportation  of  privately 
owned  cars.  Nor  are  the  provisions  of  sections  1  (7)  and 
22  (1)  to  be  deemed  ambiguous  by  reason  of  the  omis¬ 
sion  of  private,  or  office,  cars  owned  by  carriers  from  the 
specification  of  persons  or  property  that  may  be  carried 
free.  The  omission  simply  takes  the  cars  out  of  the  pro¬ 
visions  of  the  sections.  Whatever  doubt  or  uncertainty 
attached  to  the  application  of  the  provision  of  the  Act  to 
the  transactions  under  review  lay  in  the  appreciation  of 
the  facts,  and  appropriate  action  thereon,  and  not  in  the 
interpretation  of  the  terms  of  the  law  after  the  facts  have 
been  ascertained.  Thus,  in  American  Express  Co.  v. 
United  States,  212  U.  S.  522,  it  was  argued  by  the  appel¬ 
lants  that  the  custom  of  express  companies  to  issue  such 
passes  as  were  there  in  question  was  one  of  long  standing 
and  presumably  known  to  Congress;  that  there  was  no 
record  of  any  protest  against  it  to  or  by  the  Interstate 
Commerce  Commission,  or  to  Congress,  nor  any  sugges¬ 
tion  m  any  speech  or  report  that  it  was  supposed  to  be 
detrimental  to  the  public  interest,  or  that  it  was  intended 
to  be  prohibited;  that  there  was  no  direct  or  express  pro- 
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hibition  in  the  statute,  but,  on  the  contrary,  the  Interstate 
Commerce  Act  recognized  and  always  had  recognized  that 
the  granting  of  similar  privileges  to  the  officers  and  em¬ 
ployees  of  railroad  companies  was  consistent  with  sound 
public  policy,  (p.  523.)  And  this  Court  stated  in  its 
opinion  that  the  facts  were  not  seriously  in  dispute,  and 
showed  that  it  had  been  the  custom  of  express  companies 
for  many  years  to  issue  franks  such  as  were  embraced  in 
the  proceeding,  (p.  529.)  But  this  Court  held  that,  in 
view  of  the  all-embracing  prohibition  of  the  Act,  it  could 
not  be  doubted  that  the  transportation  of  property,  such 
as  was  shown  in  that  case,  upon  franks  issued  by  the  ex¬ 
press  companies,  was  within  the  terms  of  the  Act.  If  the 
practice  could  be  deemed  to  be  lawful,  the  Court  said  that 
the  right  must  be  founded  upon  some  exception  incor¬ 
porated  in  the  statute.  The  Court  found  no  such  excep¬ 
tion  and  gave  effect  to  the  Act  according  to  its  terms. 

Long  continued  practice  and  the  approval  of  adminis¬ 
trative  authorities  may  be  persuasive  in  the  interpreta¬ 
tion  of  doubtful  provisions  of  a  statute,  but  cannot  alter 
provisions  that  are  clear  and  explicit  when  related  to  the 
facts  disclosed.  A  failure  to  enforce  the  law  does  not 
change  it.  The  good  faith  of  the  carriers  in  the  transac¬ 
tions  of  the  past  may  be  unquestioned,  but  that  does  not 
justify  the  continuance  of  the  practice. 

We  are  of  the  opinion  that  the  order  of  the  Commission 
of  November  4,  1929,  was  within  its  authority.  For  sim¬ 
ilar  reasons,  we  conclude  that  the  Commission  had  power 
to  revise  its  regulation  as  to  passes  in  the  manner  pro¬ 
vided  by  the  order  of  July  30,  1929. 

Decree  affirmed. 

Mr.  Justice  McReynolds  and  Mr.  Justice  Suther¬ 
land  are  of  opinion  that  the  decree  of  the  court  below 
should  be  reversed. 
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KANSAS  CITY  SOUTHERN  RAILWAY  COMPANY 
ET  AL.  V.  UNITED  STATES  et  al. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  MISSOURI. 

No.  517.  Argued  January  16,  1931. — Decided  February  25,  1931. 

1.  The  pendency  in  a  District  Court  of  a  suit  by  carriers  under  the 
Urgent  Deficiencies  Act  of  October  22,  1913  (U.  S.  C.,  Title  28, 
§  43)  to  set  aside  an  order  of  the  Interstate  Commerce  Commission 
does  not  prevent  the  District  Court  of  another  district  from  enter¬ 
taining  jurisdiction  of  a  suit  for  the  same  relief  brought,  in 
accordance  with  the  venue  provisions  of  the  Act,  by  other  carriers 
entitled  to  attack  the  order.  P.  762. 

2.  When  such  a  suit  has  been  brought  in  one  venue,  carriers  entitled 
to  attack  the  order  in  another  venue  may  intervene  in  that  suit 
U.  S.  C.,  Title  28,  §  45a.  P.  763. 

3.  When  two  such  suits  to  set  aside  the  same  order  have  been 
brought  in  different  venues,  the  District  Court  in  the  later  suit  is 
to  exercise  a  sound  discretion  in  determining  whether  to  proceed  or 
to  await  the  outcome  of  the  earlier  one,  to  the  end  that  there  shall 
not  be  a  multiplicity  of  suits  without  substantial  reason.  P.  763. 

4.  Sound  discretion  was  not  abused  in  the  present  case  by  proceeding, 
to  judgment,  since  the  pendency  of  the  earlier  suit  was  not  raised 
until  the  defendants  set  up  the  decree  therein  as  an  affirmative 
defense  in  this  one,  several  months  after  this  suit  was  begun  and 
on  the  day  of  final  hearing.  P.  764. 

5  A  common  carrier  dealing  with  transportation  that  is  subject  to 
the  Interstate  Commerce  Act  cannot  escape  its  statutory  obliga- 
tions  by  calling  itself  a  private  carrier  as  to  such  transportation: 
and  this  applies  to  transactions  with  other  carriers.  P.  764 

6.  Order  of  the  Interstate  Commerce  Commission  directing  carriers 
to  desist  from  transporting  free  the  private,  or  office,  cars  of 
other  carriers  sustained  on  the  authority  of  Louisville  &  Nashville 
n.  to.  v.  United  States,  ante,  p.  740.  P.  764 

7.  Objection  that  the  Commission’s  order  regulates  movements  of 
office  cars  in  intrastate  commerce,  rejected  because  not  made  in  the 
bill  and  because  no  reason  for  construing  the  order  as  intended  to 
embrace  transportation  not  within  the  purview  of  the  Interstate 
bommeree  Act  is  disclosed  by  the  record.  P.  765 

Affirmed. 
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Appeal  from  a  decree  of  the  District  Court,  of  three 
judges,  dismissing  a  bill  to  set  aside,  in  part,  two  orders 
of  the  Interstate  Commerce  Commission.  The  court 
below  delivered  a  per  curiam  opinion  which  seems  not  to 
have  been  reported. 

Mr.  Samuel  W.  Moore ,  with  whom  Messrs.  Frank  H. 
Moore  and  Cyrus  Crane  were  on  the  brief,  for  appellants. 

Mr.  Daniel  W.  Knowlton,  Chief  Counsel,  Interstate 
Commerce  Commission,  with  whom  Solicitor  General 
Thacher,  Assistant  to  the  Attorney  General  O’Brian,  and 
Mr.  Nelson  Thomas  were  on  the  brief,  for  the  United 
States  et  al. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

This  suit  was  brought  to  set  aside  two  orders  of  the 
Interstate  Commerce  Commission  of  November  4,  1929, 
and  July  30,  1929,  respectively  (155  I.  C.  C.  775),  relat¬ 
ing  to  the  transportation  by  carriers  subject  to  the  Inter¬ 
state  Commerce  Act  of  private  passenger-train  cars,  in¬ 
cluding  so-called  office  cars,  of  other  carriers  free  or  at 
other  than  published  tariff  rates.  The  orders  are  the 
same  as  those  under  review  in  Louisville  &  Nashville  R. 
Co.  v.  United  States,  ante,  p.  740.  Treating  the  two  or¬ 
ders,  which  deal  with  the  same  subject  matter,  as  sub¬ 
stantially  one  requirement,  the  appellants  challenge  it  “  so 
far  as  it  prohibits  the  movement  of  an  office  car  of  another 
carrier  upon  such  terms  as  the  interested  parties  may  mu¬ 
tually  agree  upon,  when  such  office  car  is  occupied  exclu¬ 
sively  by  officers  and  employees  of  the  company  owning 
the  car  and  traveling  upon  business  in  connection  with 
the  operation  of  their  own  railroad.”  They  also  object 
to  so  much  of  the  order  as  purports  to  regulate  move¬ 
ments  which  are- strictly  intrastate.  The  District  Court, 
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constituted  as  required  by  statute,  sustained  the  orders 
of  the  Commission  and  dismissed  the  petition. 

This  suit  in  the  District  Court  for  the  Western  District 
of  Missouri  was  begun  in  February,  1930,  sometime  after 
the  suit  of  the  Louisville  &  Nashville  R.  Co.,  supra,  assail¬ 
ing  the  same  orders,  was  brought  in  the  District  Court 
for  the  Western  District  of  Kentucky.  The  petitioners 
in  both  suits  were  parties  to  the  proceeding  in  which  the 
orders  of  the  Commission  were  made.  The  United  States 
and  the  Interstate  Commerce  Commission  made  no  refer¬ 
ence  in  their  answers  in  the  present  case  to  the  pendency 
of  the  earlier  suit,  but  after  decree  in  that  suit  the  Com¬ 
mission  amended  its  answer  herein,  setting  up  that  deci¬ 
sion  as  an  affirmative  defense.  The  defense  was  that  the 
Urgent  Deficiencies  Act  of  October  22,  1913  (c.  32,  38 
Stat.  208,  219-221 ;  U.  S.  C.  Tit.  28,  §§  43-47)  which 
transferred  to  the  several  District  Courts  the  jurisdiction 
to  enjoin  orders  of  the  Commission,  a  jurisdiction  for¬ 
merly  vested  in  the  Commerce  Court,  was  not  intended 
to  create  conflicting  jurisdictions  among  the  several  Dis¬ 
trict  Courts  and,  after  the  jurisdiction  of  one  District 
Court  had  been  unsuccessfully  invoked  to  enjoin  an  order 
of  the  Commission,  to  permit  the  jurisdiction  of  another 
District  Court  subsequently  invoked  to  be  exercised  for 
a  similar  purpose. 

It  is  unnecessary  to  review  the  history  of  the  legislation 
authorizing  suits  to  be  brought  to  set  aside  orders  of  the 
Interstate  Commerce  Commission.  The  effect  of  the  Ur¬ 
gent  Deficiencies  Act  was  to  redistribute  the  jurisdiction 
of  the  Commerce  Court.  Vicksburg,  Shreveport  &  P.  Ry. 
Co.  v.  Anderson-Tully  Co.,  256  U.  S.  408,  414.  The  venue 
provisions  of  the  Urgent  Deficiencies  Act  (U.  S.  C.  Tit. 
28,- §  43)  are  as  follows: 

“  The  venue  of  any  suit  brought  to  enforce,  suspend, 
or  set  aside,  in  whole  or  in  part,  any  order  of  the  Inter¬ 
state  Commerce  Commission  shall  be  in  the  judicial  dis- 
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trict  wherein  is  the  residence  of  the  party  or  any  of  the 
parties  upon  whose  petition  the  order  was  made,  except 
that  where  the  order  does  not  relate  to  transportation  or 
is  not  made  upon  the  petition  of  any  party  the  venue  shall 
be  in  the  district  where  the  matter  complained  of  in  the 
petition  before  the  commission  arises,  and  except  that 
where  the  order  does  not  relate  either  to  transportation 
or  to  a  matter  so  complained  of  before  the  commission 
the  matter  covered  by  the  order  shall  be  deemed  to  arise 
in  the  district  where  one  of  the  petitioners  in  court  has 
either  its  principal  office  or  its  principal  operating  office. 
In  case  such  transportation  relates  to  a  through  shipment 
the  term  *  destination  ’  shall  be  construed  as  meaning 
final  destination  of  such  shipment,” 

We  find  no  provision  of  the  applicable  statutes  which 
deprives  a  District  Court  of  jurisdiction  of  a  suit  brought 
by  a  party  entitled  to  attack  an  order  of  the  Interstate 
Commerce  Commission  in  accordance  with  these  pro¬ 
visions  as  to  venue.  But  the  existence  of  jurisdiction  does 
not  mean  that  it  must  be  exercised  and  that  grounds 
may  not  be  shown  for  staying  the  hand  of  the  Court. 
Compare  Langnes  v.  Green,  ante,  p.  531.  The  appellants, 
upon  proper  application  could,  have  been  allowed  to 
intervene  in  the  earlier  suit  brought  for  the  same  purpose 
in  the  District  Court  for  the  Western  District  of  Ken¬ 
tucky  (U.  S.  C.,  Tit.  28,  §  45a)  and  could  have  presented 
there  all  of  their  grounds  of  attack  upon  the  orders  in 
question.  The  orders  of  the  Interstate  Commerce  Com¬ 
mission  may  apply  throughout  the  country,  and  there 
may  be  cases  where  the  convenience  of  the  parties  and 
the  interests  of  justice  may  make  appropriate  separate 
suits  by  different  parties  affected  by  the  same  order.  The 
question  is  thus  one  for  the  sound  discretion  of  the  Dis¬ 
trict  Court,  in  which  such  a  suit  is  brought,  to  determine 
whether  it  should  be  permitted  to  continue  or  proceedings 
therein  should  be  stayed,  pending  the  final  outcome  of 
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an  earlier  suit  for  the  same  purpose,  to  the  end  that  there 
may  not  be  a  multiplicity  of  suits  without  substantial 
reason.  As,  however,  the  defendants  here  did  not  raise 
the  question  of  the  pendency  of  the  earlier  suit  until  the 
day  of  final  hearing,  several  months  after  the  suit  was 
begun,  we  see  no  reason  for  disturbing  the  action  of  the 
District  Court  in  this  respect. 

Upon  the  merits,  the  appellants  present  the  argument 
that  a  railway  company,  in  the  transportation  or  move¬ 
ment  of  an  office  car  of  another  carrier,  acts  in  the  ca¬ 
pacity  of  a  private  carrier,  or  bailee,  and  retains  full  free¬ 
dom  of  contract  in  relation  to  such  transportation.  There 
is  no  doubt  that  common  carriers  subject  to  the  Interstate 
Commerce  Act  may  have  activities  which  lie  outside  the 
performance  of  their  duties  as  common  carriers  and  are 
not  subject  to  the  provisions  of  the  Act.  Santa  Fe,  Pres¬ 
cott  &  P.  Ry.  Co.  v.  Grant  Brothers  Constr.  Co.,  228  U.  S. 
177, 188;  Terminal  Taxicab  Co.  v.  Public  Utilities  Comm., 
241  U.  S.  252.  But  a  common  carrier  dealing  with  trans¬ 
portation  that  is  subject  to  the  Act  cannot  escape  its 
statutory  obligations  by  calling  itself  a  private  carrier  as 
to  such  transportation.  This  applies  to  its  transactions 
with  other  carriers.  See  New  York,  N.  H.  &  H.  R.  Co.  v. 
Interstate  Commerce  Comm.,  200  U.  S.  361,  391,  392; 
Interstate  Commerce  Comm.  v.  Baltimore  &  Ohio  R.  Co., 
225  U.  S.  326,  341,  342.  Upon  grounds  which  have  been 
stated  in  the  opinion  of  the  Court  in  the  Louisville  & 
Nashville  case,  supra,  we  have  concluded  that,  in  view  of 
the  facts  found  by  the  Commission,  the  transportation 
of  the  cars  in  question  falls  within  the  provisions  of  the 
Interstate  Commerce  Act,  and  that  the  order  of  the  Com¬ 
mission  in  directing  the  carriers  to  cease  and  desist  from 
transporting  such  cars,  free  or  at  less  than  published  trans¬ 
portation  rates  was  within  its  authority. 

With  respect  to  the  contention  that  the  Commission’s 
Order  undertakes  to  regulate  movements  of  office  cars  in 
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intrastate  commerce,  it  is  enough  to  say  that  no  such  com¬ 
plaint  was  made  in  the  petition  in  this  suit.  The  Com¬ 
mission’s  order  is  construed  as  intended  to  apply  to  trans¬ 
portation  within  the  purview  of  the  Interstate  Commerce 
Act,  and  no  different  application  of  it  is  disclosed  by  the 
record. 

Decree  affirmed. 


ABIE  STATE  BANK  v.  BRYAN,  GOVERNOR  OF 
NEBRASKA,  et  al. 

APPEAL  FROM  THE  SUPREME  COURT  OF  NEBRASKA.. 

No.  63.  Argued  January  22,  23,  1931. — Decided  February  25,  1931. 

1.  A  decision  of  this  Court,  rendered  soon  after  the  enactment  of  a 
state  law  by  which  state  banks  were  assessed  for  the  establishment 
and  maintenance  of  a  common  fund  for  the  protection  of  depos¬ 
itors,  and  upholding  it  as  a  then  valid  police  regulation,  does  not 
preclude  banks  on  whose  behalf  the  question  was  litigated  from 
maintaining  a  subsequent  suit  to  test  the  validity  of  later  assess¬ 
ments  in  the  light  of  later  experience.  P.  772. 

2.  The  State  Supreme  Court,  deciding  that  the  state  bank  guaranty 
law  was  not  repugnant  to  the  Fourteenth  Amendment,  ruled  also 
that  the  plaintiff  banks  were  estopped  by  their  conduct  from 
assailing  its  validity.  Held  that  the  latter  is  not  an  independent 
non-federal  ground  broad  enough  to  sustain  the  judgment  but  is 
interwoven  with  the  federal  question,  and,  therefore,  this  Court 
has  jurisdiction  to  review  the  case.  P.  772. 

3.  The  principle  that  a  police  regulation,  valid  when  adopted,  may 
become  invalid  because  in  its  operation  it  has  proved  to  be  con¬ 
fiscatory,  implies  that  the  right  of  protest  when  the  regulation 
becomes  intolerable  is  not  forfeited  by  earlier  compliance  with  it. 

•  P.  776. 

So  held  where  state  banks,  after  defeat  of  their  effort  to  have 
the  state  bank  guaranty  law  declared  unconstitutional,  endeavored 
to  do  business  under  it  and  therein  advertised  its  purposes  and 
the  contemplated  advantages  that  led  to  its  enactment,  but  later, 
in  the  light  of  further  experience,  sued  again  to  have  it  set  aside. 

4.  On  appeal  from  a  state  court,  this  Court  takes  judicial  notice  of 
statutes  of  that  State,  including  those  passed  after  the  appeal  was 
taken.  P.  778. 
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5.  A  case  appealed  here  and  involving  the  right  of  appellant  banks 
to  enjoin,  as  confiscatory,  the  collection  of  specified  assessments 
under  a  state  bank  guaranty  statute,  is  not  made  moot  by  a 
statute,  enacted  after  the  appeal,  repealing  the  section  under  which 
such  assessments  were  made  and  otherwise  modifying  the  old  law, 
but  retaining  in  force  the  assessments  immediately  complained  of 
and  leaving  open  the  question  whether,  notwithstanding  the  changed 
situation,  they  are  unconstitutional.  P.  781. 

6.  The  Nebraska  Bank  Guaranty  Law  (Comp.  Stats.,  1922,  §  8024 

et  seq.),  providing  for  a  fund,  to  be  raised  by  assessments  upon 
all  the  state  banks  and  to  be  applied,  when  any  of  them  failed, 
to  meet  deficiencies  owing  from  it  to  its  depositors,  was  a  police 
regulation  designed  to  promote  the  public  welfare;  the  rights  of 
depositors  arising  under  it  (aside  from  the  contract  of  each  de¬ 
positor  with  his  own  bank)  are  not  contractual  and  did  not  pre¬ 
vent  the  legislature  from  modifying  the  plan,  for  the  public 
welfare,  or  from  exercising  a  reasonable  discretion  in  so  doine 
P.  782.  ' 

7.  This  law  provided  for  two  semiannual  assessments  against  each 
bank  of  Hoth.  of  1%  of  its  average  daily  deposits,  and  special 
assessments,  to  repair  deficiencies  in  the  guaranty  fund,  up  to  Yz 
of  1  %  each  year  of  such  average  deposits.'  The  present  suit  was  to 
enjoin  collection  of  a  special  assessment,  recently  made,  and  any 
other  such  in  the  future,  on  the  ground  that,  through  failure  of  the 
guaranty  scheme  such  assessments  became  confiscatory.  After  the 
appeal  here,  a  statute  was  passed  for  the  liquidation  of  the  scheme; 
only  three  special  assessments  and  two  regular  assessments  were 
retained  by  it,  and  future  assessments  were  restricted  to  Aths  of 
1%  of  average  daily  deposits  annually,  limited  to  a  period  of  ten 
years.  Held,  that,  since  the  law  in  its  modified  form  can  not  be 
regarded  as  confiscatory,  or  as  other  than  a  reasonable  method  of 
liquidating  the  guaranty  plan,  a  decree  of  the  state  court  denying 
an  injunction  to  restrain  collection  of  assessments  should  be 
affirmed.  P.  783. 

119  Neb.  153;  227  N.  W.  922,  affirmed. 

This  was  a  suit  brought  by  the  above-named  appellant 
for  itself  and  on  behalf  of  several  hundred  other  state 
banks  of  Nebraska  to  enjoin  the  Governor  of  the  State 
and  the  Secretary  of  its  Department  of  Trade  and  Com¬ 
merce  frorp  collecting  special  assessments  under  the 
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State  Bank  Guaranty  Law.  The  Treasurer  of  the  State, 
as  depositor  of  public  moneys,  and  several  private  de¬ 
positors,  intervened  as  defendants.  A  decree  granting  an 
injunction  was  reversed  by  the  court  below.  The  reversal 
is  affirmed  here  because  of  subsequent  modifications  of 
the  law  assailed. 

Messrs.  Leonard  A.  Flansburg  and  Frank  H.  Gaines, 
with  whom  Mr.  S.  S.  Sidner  was  on  the  brief,  for  appellant. 

Messrs.  C.  A.  Sorensen,  Attorney  General  of  Nebraska, 
and  Charles  E.  Abbott  for  Bryan,  Governor  of  Nebraska, 
et  al.,  appellees. 

Mr.  William  J.  Hotz,  with  whom  Messrs.  Clinton  J. 
Campbell,  Frank  A.  Hebenstreit,  Robert  H.  Hotz,  Ralph 
G.  Coad,  John  D.  Lynch,  and  Henry  R.  Gower  were  on 
the  brief,  for  Mary  E.  Gandy  et  al.,  intervening  appellees. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

This  suit  was  brought  in  December,  1928,  in  the  Dis¬ 
trict  Court  of  Lancaster  County,  Nebraska,  by  the  Abie 
State  Bank  on  its  own  behalf  and  that  of  several  hundred 
other  banks,  all  chartered  under  the  laws  of  Nebraska, 
to  enjoin  the  defendants  from  collecting  special  assess¬ 
ments  under  the  Bank  Guaranty  Law  of  that  State.  The 
plaintiffs  challenged  the  constitutionality  of  the  statute 
authorizing  the  levy  of  such  special  assessments,  upon  the 
ground  that  their  collection  constituted  the  taking  of  the 
plaintiffs’  property  without  due  process  of  law,  in  viola¬ 
tion  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States.  A  number  of  depositors  in  the  state 
banks  were  permitted  to  intervene.  The  District  Court 
entered  a  decree  in  April,  1929,  in  favor  of  the  complain¬ 
ants,  sustaining  the  contention  that  the  statute  providing 
for  such  special  assessments  was,  under  the  facts  shown. 
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unreasonable  and  confiscatory,  and  hence  repugnant  to 
the  Fourteenth  Amendment.  The  decree,  which  gave  a 
permanent  injunction,  was  reversed  by  the  Supreme 
Court  of  Nebraska;  the  injunction  was  dissolved  and  the 
action  dismissed.  119  Neb.  153;  227  N.  W.  922.  The 
plaintiffs  appeal  to  this  Court. 

The  Bank  Guaranty  Law  of  Nebraska  was  originally 
enacted  in  the  year  1909.  Laws  of  Nebraska,  1909,  chap. 
10,  p.  87;  Compiled  Statutes  of  Nebraska,  1922,  §  8024 
et  seq.  Its  purpose  was  declared  to  be  to  provide  a  guar¬ 
anty  fund  for  the  protection  of  depositors  in  banks,  and 
every  corporation  engaged  in  the  business  of  banking 
under  the  laws  of  the  State  was  declared  to  be  subject 
to  assessment  to  be  levied  and  applied  in  the  manner 
stated.  Banks  were  required  to  report  semi-annually  to 
the  State  Banking  Board,  succeeded  by  the  Department 
of  Trade  and  Commerce,  their  average  daily  deposits,  and 
it  was  made  the  duty  of  that  department  twice  each  year 
to  levy  upon  each  bank  an  assessment  (after  certain  pre¬ 
scribed  initial  payments)  in  the  amount  of  one-twentieth 
of  one  per  cent,  of  the  average  daily  deposits  reported. 
By  section  8028,  as  amended  in  1923  (Laws  of  1923,  chap. 
191,  p.  452),  it  was  provided  that  if  the  depositors’  guar¬ 
anty  fund  should  be  reduced  from  any  cause  to  any 
amount  less  than  one  per  cent,  of  the  average  daily  de¬ 
posits,  the  Department  of.  Trade  and  Commerce  should 
levy,  against  the  capital  stock  of  the  corporations  con¬ 
cerned,  a  special  assessment  not  exceeding  one-half  of 
one  per  cent,  of  said  average  daily  deposits  in  any  one 
year.  In  case  of  non-compliance  with  the  provisions  of 
the  statute,  the  Attorney  General  was  to  obtain  the  ap¬ 
pointment  of  a  receiver;  and  by  an  amendment  in  1925 
(Laws  of  1925,  chap.  30,  p.  122),  the  Department  of  Trade 
and  Commerce,  if  its  order  was  not  obeyed,  was  author¬ 
ized  forthwith  to  take  possession  of  the  property  and 
business  of  the  bank  and  place  it  in  charge  of  the  Guar- 
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antee  Fund  Commission  established  in  1923  for  the  pur¬ 
pose  of  assisting  in  conserving  and  administering  the 
guaranty  fund  (Laws  of  1923*  chap.  191).  It  was  fur¬ 
ther  provided  that  in  case  a  bank  failed,  and  its  assets 
were  insufficient  to  meet  the  claims  of  depositors,  the  court 
should  determine  the  amount  of  the  deficiency  and  direct 
the  Department  of  Trade  and  Commerce  to  draw  against 
the  guaranty  fund  in  the  amount  required  to  make  up  the 
deficiency.  Claims  of  depositors  were  to  be  paid  accord¬ 
ing  to  priority  of  adjudication. 

Acting  under  the  authority  of  the  statute,  the  Depart¬ 
ment  of  Trade  and  Commerce  for  several  years  made  an 
additional  semi-annual  assessment  against  the  complain¬ 
ing  banks  of  one-fourth  of  one  per  cent,  of  the  average 
daily  deposits.  The  result  was  that  the  total  assessment 
against  each  of  these  banks  had  become  an  annual  charge 
in  the  amount  of  six-tenths  of  one  per  cent,  of  their  total 
average  daily  deposits. 

This  suit  was  begun  immediately  after  the  levy,  on 
December  15, 1928,  of  a  special  assessment  of  one-fourth 
of  one  per  cent,  of  the  average  daily  deposits  of  the  com¬ 
plaining  banks,  and  the  plaintiffs  asked  for  an  injunction 
restraining  the  collection  of  that  special  assessment  and  of 
any  future  special  assessment  called  for  by  section  8028. 
The  contention  of  the  plaintiffs  was  that  the  Bank  Guar¬ 
anty  Law  no  longer  bore  a  rational  relation  to  any  public 
purpose,  as  the  collection  of  the  assesments  in  question 
took  away  from  the  security  of  present  depositors  in  going 
banks  in  order  to  pay  the  depositors  in  failed  banks,  and 
was  without  hope  or  tendency  of  furnishing  protection 
to  present  depositors.  It  was  insisted  that  instead  of  the 
challenged  assessment  creating  a  fund  for  the  safeguard¬ 
ing  of  depositors  in  going  banks,  as  was  its  purpose,  it 
directly  defeated  that  object,  and  that  its  imposition  con¬ 
stituted  an  unconstitutional  burden  because  of  its  con¬ 
fiscatory  character. 

22110° — 31 - 49 
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The  District  Court  reviewed  the  results  of  the  opera¬ 
tions  of  the  banks  in  Nebraska  under  the  Bank  Guaranty 
Law.  It  appeared  that  there  were  1012  banks  in  the  State 
in  November,  1920,  and  that  the  number  had  been  re¬ 
duced  to  726  in  December,  1928;  that  these  banks  had  a 
total  capital  of  $19,001,000  and  a  total  capital  and  sur¬ 
plus  of  $24,958,557.62;  that  for  the  period  of  eighteen 
months  preceding  June  30,  1928,  570  banks  had  net  earn¬ 
ings  and  156  had  net  deficits;  that  the  total  net  earnings 
of  both  groups  for  that  period  amounted  to  $1,935,519.40 
or  7.9  per  cent,  of  the  total  capital  and  surplus;  that,  dur¬ 
ing  the  same  period,  these  banks  had  paid  into  the  de¬ 
positors’  guaranty  fund  $2,412,324.78.  It  also  appeared 
from  the  testimony  of  the  secretary  of  the  Gurantee  Fund 
Commission  (as  stated  by  the  Supreme  Court  of  the 
State)  that  up  to  December  31,  1928,  269  state  banks  had 
been  closed  by  the  State  and  placed  in  the  hands  of  the 
Commission  and  that  the  total  amount  of  the  adjudicated 
claims  was  $10,536,518.59,  exclusive  of  interest;  and  that 
in  72  state  banks,  then  being  operated  as  going  concerns, 
the  amount  due  depositors  was  $13,726,441.26,  and  the 
total  amount  due  depositors  in  banks  which  were  in  re¬ 
ceiverships,  but  whose  claims  were  not  yet  adjudicated, 
was  $2,133,627.54.  The  total  claims,  including  both  claims 
adjudicated  and  those  not  adjudicated,  or  the  then  exist¬ 
ing  liabilities  against  the  guaranty  fund,  amounted  to  $26,- 
400,282.76,  and  the  total  amount  of  assets  to  be  realized 
would  be  $10,451,932.65,  leaving  a  deficit  of  $15,948,- 
350.1 1.  The  court  concluded  that  “  fully  two- thirds  of  the 
banks  under  the  existing  financial  conditions  are  unable, 
after  paying  assessments  amounting  to  8  per  cent,  of 
their  capital,  to  pay  compensatory  dividends,”  and  that 
the  Bank  Guaranty  Law,  as  originally  conceived,  was  “  no 
longer  serving  its  purposes.” 

Reversing  the  decree  of  the  District  Court  in  favor  of 
the  plaintiffs,  the  Supreme  Court  of  the  State  sustained 
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the  validity  of  the  continued  operation  of  the  Bank  Guar¬ 
anty  Law  and  entered  judgment  stating  that  “  the  levy  of 
a  special  assessment  upon  the  state  banks,”  pursuant  to 
the  provisions  of  the  applicable  statute,  “  does  not  consti¬ 
tute  the  taking  of  private  property  without  due  process 
of  law.”  The  grounds  of  the  decision  of  the  Supreme 
Court  of  the  State,  in  reversing  the  judgment  of  the  Dis¬ 
trict  Court,  were  thus  stated  in  the  syllabus  of  the 
opinion : 

“1.  ‘  The  banking  business,  carried  on  pursuant  to  a 
state  charter,  is  quasi-public  and,  for  protection  of  the 
public  and  in  its  interests,  is  subject  to  reasonable  regu¬ 
lation  by  the  state.’  Citizens  State  Bank  v.  Stray er,  114 
Neb.  567; 

“  2.  It  is  elementary  that  it  is  not  within  the  province 
of  the  courts  to  annul  a  legislative  act  unless  its  provisions 
so  clearly  contravene  a  provision  of  the  fundamental  law, 
or  it  is  so  clearly  against  public  policy  that  no  other  re¬ 
sort  remains  ; 

“  3.  Where  a  state  bank  has  accepted  the  benefits  aris¬ 
ing  from  the  deposits  of  money  pursuant  to  the  terms  of 
the  bank  depositors’  guaranty  law,  such  bank  should  not 
be  heard,  in  a  proper  case,  to  make  complaint  of  a  special 
assessment  upon  such  deposits  which  has  been  levied  for 
the  benefit  of  the  depositors’  guaranty  fund ; 

“  4.  Where  a  special  assessment  has  been  levied  upon 
the  state  banks  pursuant  to  the  provisions  of  section  8028, 
Comp.  St.  1922,  as  amended  by  section  26,  ch.  191,  Laws 
of  1923,  such  assessment  does  not  constitute  the  taking 
of  private  property  without  due  process.” 

In  answer  to  the  jurisdictional  statement  filed  by  the 
appellants,  the  appellees  asserted  the  want  of  jurisdiction 
in  this  Court,  upon  two  grounds;  (1)  that  this  Court  con¬ 
clusively  adjudicated  the  validity  of  the  Nebraska  law 
against  appellant  in  the  suit  heretofore  brought  on  its 
behalf  ( Shallenberger  v.  First  State  Bank  of  Holstein, 
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219  U.  S.  114) ;  and  (2)  that  the  decision  of  the  Supreme 
Court  of  the  State,  in  its  ruling  with  respect  to  the  ques¬ 
tion  of  estoppel,  rested  upon  an  independent  non-federal 
ground.  The  question  of  jurisdiction  was  postponed  to 
the  hearing  on  the  merits. 

As  to  the  first  objection,  it  is  sufficient  to  say  that  the 
Bank  Guaranty  Law  was  sustained  by  this  Court  as  a 
police  regulation  ( Shallenberger  v.  First  State  Bank  of 
Holstein ,  supra;  Noble  State  Bank  v.  Haskell,  219  U.  S. 
104,  575),  and  that  a  police  regulation,  although  valid 
when  made,  may  become,  by  reason  of  later  events,  arbi¬ 
trary  and  confiscatory  in  operation.  Smith  v.  Illinois  Bell 
TeL  Co.,  282  U.  S.  133,  162;  Allen  v.  St.  Louis,  Iron  Moun¬ 
tain  &  Southern  Ry.  Co.,  230  U.  S.  553,  555,  556;  Lincoln 
Gas  &  Elec.  Co.  v.  City  of  Lincoln,  250  U.  S.  256,  268.  In 
the  Shallenberger  case,  the  suit  was  brought  immediately 
upon  the  enactment  of  the  law,  and  that  decision  sustain¬ 
ing  the  law  cannot  be  regarded  as  precluding  a  subse¬ 
quent  suit  for  the  purpose  of  testing  the  validity  of  assess¬ 
ments  in  the  light  of  the  later  actual  experience. 

In  support  of  the  second  objection,  and  in  answer  to 
the  contention  of  the  appellants  that  the  findings  of  fact 
by  the  trial  court  had  not  been  modified  by  the  Supreme 
Court,  the  appellees  point  to  the  plenary  character  of 
the  jurisdiction  of  the  latter  court  in  equity  cases,  and 
to  the  statute  which  makes  it  necessary  for  that  court 
to  try  the  case  de  novo  and  to  “reach  an  independent 
conclusion  as  to  what  finding  or  findings  are  required 
under  the  pleadings  and  all  the  evidence.”  Section  9150, 
Compiled  Statutes  of  Nebraska,  1922;  Colby  v.  Fox¬ 
worthy,  80  Neb.  239,  245.  The  appellees  insist  that  read¬ 
ing  together  the  syllabus  and  the  text  of  the  opinion  ( Old 
Colony  Trust  Co.  v.  Omaha,  230  U.  S.  100,  116),  it  ap¬ 
pears  that  the  Supreme  Court,  exercising  its  proper  au¬ 
thority,  made  an  independent  finding  as  to  the  waiver 
or  estoppel  which  the  appellees  had  pleaded  in  defense. 
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But  the  federal  ground  being  present,  it  is  incumbent 
upon  this  Coiirt,  when  it  is  urged  that  the  decision  of  the 
state  court  rests  upon  a  non-federal  ground,  to  ascertain 
for  itself,  in  order  that  constitutional  guaranties  may  ap¬ 
propriately  be  enforced,  whether  the  asserted  non-federal 
ground  independently  and  adequately  supports  the  judg¬ 
ment.  Enterprise  Irrigation  District  v.  Farmers’  Mutual 
Canal  Co.,  243  U.  S.  .157,  164;  Union  Pacific  R.  Co.  v. 
Public  Service  Comm.,  248  U.  S.  67,  69,  70;  Ward  v.  Love 
County,  253  U.  S.  17,  22;  Broad  River  Power  Co.  v.  South 
Carolina,  281  U.  S.  537,  540;  282  U.  S.  187.  As  this  Court 
said  in  Enterprise  Irrigation  District  v.  Farmers’  Mutual 
Canal  C o.,  sypra:  “  But  where  the  non-federal  ground  is 
so  interwoven  with  the  other  as  not  to  be  an  independent 
matter,  or  is  not  of  sufficient  breadth  to  sustain  the  judg¬ 
ment  without  any  decision  of  the  other,  our  jurisdiction  is 
plain.”  See  Creswill  v.  Knights  of  Pythias,  225  U.  S. 
246,  261. 

In  reaching  its  conclusion,  the  Supreme  Court  of  the 
State  referred  to  the  testimony,  already  mentioned,  of 
the  secretary  of  the  Guarantee  Fund  Commission,  with 
respect  to  the  state  of  the  guaranty  fund,  and  to  his  fur¬ 
ther  testimony  that  “  the  majority  of  the  losses  sustained 
by  the  banks  resulted  from  loans  made  prior  to  1923  dur¬ 
ing  the  deflation  period.”  The  court  said  that  since 
1919  the  total  amount  of  bank  assessments  was  $14,609,- 
576.65,  which  had  been  paid  over  and  become  a  part  of 
the  guaranty  fund;  that  it  appeared  from  the  evidence  of 
the  president  of  one  of  the  largest  Nebraska  state  banks 
“  that  he  was  active  in  the  publication  of  2,000  pam¬ 
phlets  which  were  distributed  generally  in  respect  of  the 
establishment  of  the  guaranty  fund,”  and  that  he  “  was 
also  chairman  of  a  committee  of  three  bankers  by  whom 
this  suit  was  begun  ”;  that  in  1926  “  full-page  newspaper 
advertisements,  attractively  featured  with  pictures  and 
aptly  prepared  reading  matter  ”  were  published  in  one  of 
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Omaha’s  leading  newspapers,  stressing  “  the  proposed 
protection  that  was  shortly  to  be  afforded  the  depositors 
of  money  in  the  state  banks  that  it  was  stated  in  these 
advertisements  that  336  banks,  which  were  listed,  had 
“  paid  their  pro-rata  share  of  the  cost  of  publication  ” ; 
and  that  wide  circulation  was  given  to  the  enterprise,  “  in 
practically  every  town  and  its  suburbs  where  a  state  bank 
was  located,”  in  a  manner  calculated  to  attract  the  favor¬ 
able  attention,  and  the  patronage,  of  those  having  money 
for  deposit.1  The  court  concluded  that  the  evidence 
clearly  showed  “  that  a  majority  of  the  state  bankers 
throughout  Nebraska,  and  many  others  as  well,  counted 
the  bank  depositors’  guaranty  fund,  in  its  inception,  a 
valuable  asset,  and  many  predicted  that  this  beneficent 
plan  would  add  greatly  to  the  stability  of  the  state 
banks.”  2  The  court  referred  to.  the  testimony  of  the 
cashier  of  a  bank  in  Lincoln,  Nebraska,  that  in  his  opin- 

1  Reference  was  made  by  the  court  to  the  headings  of  the  illus¬ 
trated  pages  of  these  advertisements,  as,  for  example:  “A  Story  no 
other  State  can  Tell  ”;  “  No  Mattress  Banks  in  Nebraska  “  Strong 
Banks  make  Strong  States”;  “In  the  Hands  of  Skilled  Bankers”; 
“State  Banks  Protect  their  Deposits  in  Nebraska”;  “Nebraska  is  a 
Remarkable  State  ”;  “  Pushing  your  Money  Through  the  Window  ”; 
“All  Work  Together  in  Nebraska  ”;  “  Safe  through  the  Slump  of  De¬ 
flation  Days  ”;  “  In  Nebraska  the  Guarantee  Works  both  Ways  ”; 
“The  Men  who  Told  the  Story  that  No  Other  State  Can  Tell.” 

2  To  illustrate  this  feature  of  the  guaranty  fund  law,  the  court 
quoted  the  following  excerpt  from  an  advertisement  which  appeared 
in  January,  1928,  in  one  of  the  Nebraska  newspapers  having  a  large 
circulation:  “  First,  there  are  a  few  state  bankers  here  and  there  who 
have  good  banks  and  who  think  they  are  greatly  imposed  upon  by 
being  compelled  to  pay  an  assessment  to  the  guaranty  fund.  This 
is  a  natural  feeling  as  they  are  in  no  way  responsible  for  the  banks 
that  fail.  .  .  .  The  guaranty  fund,  so-called,  is  merely  an  insurance 
company  whereby  the  state  banks  of  Nebraska  are  the  members  and 
must  pay  through  an  assessment  each  other’s  losses  up  to  the  maxi¬ 
mum  amount  of  six-tenths  of  one  per  cent,  a  year.  .  .  .  Any  good 
bank,  making  a  fair  profit,  can  pay  this  assessment  without  injury 
to  itself  and  can  do  so  to  the  great  benefit  of  the  state.”  Id. 
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ion  the  failure  of  nearly  300  state  banks  had  been  “  caused 
largely  by  the  general  economic  condition  existing  prior 
to  1928”;  that  he  did  not  think  that  “the  bank  assess¬ 
ments  from  1923  to  July  1,  1928,  were  a  contributing 
factor  in  the  failure  of  banks  during  that  period  ” ;  that 
“  the  guaranty  fund  law  and  the  assessments  collected 
thereunder  had  a  steadying  influence  on  the  deposits  of 
every  state  bank  ” ;  and,  further,  that  “  it  is  no  exaggera¬ 
tion  to  say  it  has  accounted  for  at  least  one  hundred  mil¬ 
lion  dollars  deposited  in  the  state  banks  of  Nebraska 
which  would  not  otherwise  have  been  made  except  for  the 
bank  guaranty  law.”  The  court  cited  the  opinion  of  the 
witness  that'“  the  condition  of  the  banks  and  their  ability 
to  pay  the  assessment  is  ‘incomparably  better  than  in 
1923.’  ” 

The  appellees,  in  amplification  of  the  matters  set  forth 
in  the  opinion  of  the  state  court,  urge  that  the  banks  con¬ 
tinuously,  from  1911  to  the  time  of  the  suit,  utilized  the 
Bank  Guaranty  Law  by  advertising  its  adjudicated  va¬ 
lidity  and  the  obligation  of  the  banks  to  pay  assessments, 
in  order  to  induce  deposits  of  public  and  private  funds; 
and  that  this  was  accomplished  not  only  “  by  continu¬ 
ous  and  extensive  newspaper  publicity,”  but  “by  signs 
on  the  interior  and  exterior  of  banks,  pamphlets,  state¬ 
ments  on  checks  and  certificates  of  deposit  and  on  de¬ 
posit  slips,  by  moving  pictures,  public  speakers,  resolu¬ 
tions  at  bankers’  conventions,  personal  solicitation  and 
argument.” 

So  far  as  the  facts  summarized  in  the  opinion  of  the 
state  court,  and  in  argument,  may  be  deemed  to  oppose 
the  evidence  introduced  to  show  the  oppressive  character 
of  the  Bank  Guaranty  Law,  these  facts  bear  upon  the 
question  whether  the  law  had  become  so  burdensome  as 
to  transcend  in  its  operation  the  constitutional  limits  of 
state  power.  But  if,  as  the  appellants  contend,  the  con¬ 
tinued  enforcement  of  the  law  in  the  conditions  shown 
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at  the  time  of  the  suit  did  involve  unconstitutional  ex¬ 
actions,  we  should  not  be  justified  in  refusing  appropriate 
relief  on  the  theory  that  the  conduct  of  the  banks,  in  their 
endeavor  to  do  business  under  the  law  and  to  make  the 
best  of  the  State’s  policy  embodied  in  it,  estopped  them 
from  asserting  constitutional  right.  The  appellees  say 
that,  upon  the  original  enactment  of  the  Bank  Guaranty 
Law  and  the  decision  of  this  Court  sustaining  it,  the  state 
banks  could  have  done  one  of  three  things:  (1)  liquidate 
and  invest  their  capital  in  some  other  business;  (2)  un¬ 
dertake  to  organize  as  a  national  bank;  or  (3)  apply  to 
the  state  banking  department  for  a  certificate  of  authority 
to  operate  under  the  Bank  Guaranty  Law.  That  is,  the 
state  banks  had  to  comply  with  the  law  in  order  to  con¬ 
tinue  in  business  as  state  banks.  “  The  fact  that  a  choice 
was  made  according  to  interest  does  not  exclude  duress.” 
Union  Pacific  R.  Co.  v.  Public  Service  Comm.,  supra. 
The  fact  that  the  banks,  defeated  in  their  attack  on  the 
law,  fell  into  line  with  the  policy  of  the  State  and  pro¬ 
claimed  the  purposes  of  the  law  and  the  contemplated 
advantages  which  had  led  to  its  enactment,  cannot  be 
regarded  as  depriving  the  banks  of  the  opportunity  of 
subsequently  pointing  out  that  the  public  purpose  in  view 
was  no  longer  being  served,  and  that  the  interests  of  the 
banks  were  being  unreasonably  sacrificed  by  confiscatory 
exactions  in  an  effort  the  futility  of  which  had  been  dem¬ 
onstrated.  The  banks  were  not  bound  for  all  time,  re¬ 
gardless  of  consequences.  The  principle  that  a  police 
regulation,  valid  when  adopted,  may  become  invalid  be¬ 
cause  in  its  operation  it  has  proved  to  be  confiscatory, 
carries  with  it  the  recognition  of  the  fact  that  earlier  com¬ 
pliance  with  the  regulation  does  not  forfeit  the  right  of 
protest  when  the  regulation  becomes  intolerable.  And 
we  perceive  no  basis  for  a  different  rule  because  the  regur 
lation  was  extolled  while  being  obeyed.  We  conclude 
that  the  constitutional  question  was  properly  raised  and 
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was  decided,  and  that  the  judgment  under  review  is  not 
supported  by  an  independent  and  adequate  non-federal 
ground.  Hence,  the  appeal  was  properly  brought. 

Since  the  appeal,  the  situation  has  been  altered  by  the 
passage,  in  March,  1930,  by  the  legislature  of  Nebraska,  of 
an  act  which  repealed  section  8028  (Compiled  Statutes 
of  Nebraska,  1922),  under  which  the  assessment  of  De¬ 
cember  15,  1928,  challenged  in  this  suit,  was  levied,  and 
modified  the  provisions  of  the  former  Bank  Guaranty 
Law  by  creating  a  “  depositors’  final  settlement  fund  ” 
and  providing  for  a  limitation  of  future  assessments.3 

3  The  important  portions  of  the  Act  of  1930  (Senate  File  No.  3, 
Session  Laws  of  Nebraska,  46th  Special  Session,  March,  1930,  Com¬ 
piled  Statutes  of  Nebraska,  1929,  §  8-171  et  seq.)  are  as  follows: 

"8-171.  Depositors’  Final  Settlement  Fund,  How  Comprised.  For 
the  purpose  of  providing  a  fair  and  just  settlement  of  the  claims  of 
depositors  and  others  heretofore  authorized  to  be  paid  out  of  the  De¬ 
positors’  Guarantee  Fund,  there  is  hereby  created  and  established  a 
fund  to  be  known  and  designated  as  ‘Depositors’  Final  Settlement 
Fund  ’  which  fund  shall  comprise  and  consist  of  the  following:  (a) 
All  records,  accounts,  books,  documents,  property  and  assets  formerly 
in  the  possession  of  or  under  the  control  of  the  Guarantee  Fund  Com¬ 
mission  and  now  in  the  possession  of  the  secretary  of  the  Department 
of  Trade  and  Commerce,  (b)  All  property  and  assets  of  every  kind 
and  nature,  constituting,  accruing  upon,  or  derived  from  what  was 
formerly  designated  as  the  Depositors’  Guarantee  Fund  of  the  State 
of  Nebraska,  (c)  All  property,  monies,  funds,  proceeds,  rights, 
credits,  accounts  and  choses  in  action,  of  every  kind  and  nature,  con¬ 
stituting,  derived  from,  arising  out  of,  or  in  any  manner  connected 
with,  or  pertaining  to,  the  assessments,  regular  and  special,  heretofore 
accrued  and  levied  against  any  and  all  corporations  transacting  a 
banking  business  in  this  state  for  the  purpose  of  establishing,  main¬ 
taining,  or  reimbursing  what  was  formerly  designated  as  the  De¬ 
positors’  Guarantee  Fund  of  the  State  of  Nebraska;  which  assess¬ 
ments,  more  specifically,  are  the  special  assessments  levied  by  the 
Department  of  Trade  and  Commerce  on  or  about  December  15,  1928, 
April  17,  1929,  and  January  2,  1930,  and  the  regular  assessments  ac¬ 
crued  and  levied  on  or  about  July  1,  1929,  and  January  1,  1930.  (d) 

All  moneys  and  funds  derived  from  the  annual  assessment  of  two- 
tenths  of  one  per  cent  upon  average  daily  deposits  of  each  state  bank, 
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This  Court  takes  judicial  notice  of  this  legislation.  Ow- 
ings  v.  Hull,  9  Pet.  607,  625;  Hanley  v.  Donoghue,  116 
U.  S.  1,  6;  Lloyd  v.  Matthews,  155  U.  S.  222,  227.  The 

levied  as  provided  in  Section  2  of  this  act.  (e)  All  moneys  which 
may  hereafter  be  appropriated  out  of  the  state  treasury  to  help  pay, 
or  to  be  applied  upon,  any  deficit  in  what  was  formerly  designated  as 
the  Depositors’  Guarantee  Fund,  (f)  Such  other  moneys,  funds, 
and  property  as  may  lawfully  accrue  to,  be  paid  into,  or  become  a 
part  of  the  Depositors’  Final  Settlement  Fund.  (1930,  Special  Ses¬ 
sion,  S.  F.  3,  §  1.) 

“8-172.  Depositors’  Final  Settlement  Fund,  Assessments,  Levy, 
Amount,  When  Made.  For  the  purpose  of  providing  a  fund  for  deposi¬ 
tors  in  state  banks  closed  prior  to  the  time  this  act  goes  into  effect, 
every  corporation  engaged  in  the  business  of  banking  under  the  laws  of 
this  state  shall  be  subject  to  assessment  to  be  levied,  kept,  collected  and 
applied  as  in  this  act  provided.  On  the  first  day  of  January  of  each 
year  during  the  period  of  ten  years,  beginning  with  the  year  1931,  and 
ending  with  the  year  1940,  inclusive,  the  Department  of  Trade  and 
Commerce  shall  levy  upon  every  state  bank  an  assessment  of  two  tenths 
of  one  per  cent  of  its  average  daily  deposits  during  the  year  ending 
December  1st  last  preceding,  as  shown  by  the  statements  required  to  be 
made  and  filed  with  the  department;  Provided,  any  state  bank  may,  at 
its  option,  at  any  time  during  said  ten  year  period,  prepay  one  or  more 
of  said  assessments  at  a  discount  of  five  per  cent  per  annum  for  the 
unexpired  period  aforesaid,  in  which  event  the  assessments  thus  pre¬ 
paid  shall  be  computed  upon  the  average  daily  deposits  in  such  bank 
for  the  period  of  the  three  years  last  preceding  such  prepayment. 
All  payments  of  assessments  under  the  provisions  of  this  section  shall 
be  made  to  and  become  a  part  of  the  Depositors’  Final  Settlement 
Fund.  Nothing  in  this  section  shall  be  construed  to  bind  any  cor¬ 
poration  transacting  a  banking  business  under  the  laws  of  this  state 
to  pay  any  assessments  accruing  or  levied  after  such  corporation  shall 
have  ceased  to  do  business  as  a  state  bank.  (1930,  Special  Session 
S.  F.  3,  §2.) 

***** 

“8-175.  Administration,  Department  of  Trade  and  Commerce, 
Specific  Powers,  Enumerated.  The  Department  of  Trade  and  Com¬ 
merce  shall  have  the  power  and  authority  to  sell,  transfer,  convey 
and  exchange  any  property  or  assets  of  the  Depositors’  Final  Settle¬ 
ment  Fund;  to  enter  into  contracts,  and  to  institute,  defend,  or  other- 
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act  provides  that  the  “  depositors’  final  settlement  fund  ” 
shall  consist  “  of  all  property,  moneys,  funds,  proceeds, 
rights,  credits,  accounts  and  choses  in  action  ”  arising 

wise  participate  in  any  suit  or  proceeding,  involving  the  property  or 
assets  of  said  fund,  or  any  claims,  rights,  or  choses  in  action  therein 
or  pertaining  thereto;  to  compromise  and  settle  suits,  claims,  choses 
in  action  and  all  other  matters  and  things  pertaining  to,  or  affecting 
said  fund,  or  the  administration,  maintenance,  or  distribution  thereof; 
the  intent  and  purpose  of  this  act  being  that  the  department  shall 
efficiently  and  expeditiously  liquidate  and  reduce  to  cash  or  its  equiv¬ 
alent,  all  the  property  and  assets,  tangible  and  intangible,  of  said 
fund,  and  pay  out  and  distribute  the  same  to  those  entitled  thereto, 
in  the  manner  and  form,  and  according  to  the  plan  hereinafter  set 
forth;  Provided,  nothing  in  this  act  shall  authorize  the  Department  of 
Trade  and  Commerce  to  reduce  any  Assessment  required  to  be  levied 
against  banks  under  the  provisions  of  this  act,  and  Provided  further, 
the  Department  of  Trade  and  Commerce  may,  in  its  sound  discre¬ 
tion,  grant  to  any  bank  an  extension  of  time,  not  exceeding  3  years 
from  the  date  of  the  passage  of  this  act,  within  which  to  pay  any  of 
the  assessments,  regular  or  special,  heretofore  made,  levied,  or  accrued 
against,  or  payable  by  such  bank,  as  defined  in  subsection  (6)  of  Sec¬ 
tion  1  of  this  act.  (1930,  Special  Session  S.  F.  3,  §  4.) 

“  8-176.  Claims,  Payment.  Only  owners  and  holders  of  the  fol¬ 
lowing  described  claims  and  rights  shall  be  entitled  to  receive  pay¬ 
ment  from  the  Depositors’  Final  Settlement  Fund  and.  to  participate 
in  the  benefits  thereof,  to  wit:  1.  Unpaid  claims  of  depositors  and 
of  others  entitled  to  priority,  as  by  law  provided,  which  shall  have 
been  heretofore  or  hereafter  adjudicated  against  insolvent  state  banks 
of  this  state,  including  those  banks  which  have  heretofore  closed  and 
those  which  hereafter  and  prior  to  the  time  this  act  goes  into  effect, 
shall  have  been  closed  by  the  Department  of  Trade  and  Commerce: 
Provided,  such  claims  have  been  heretofore  certified  to  the  depart¬ 
ment  as  claims  against  the  Depositors’  Guarantee  Fund,  or  shall  have 
been  hereafter  certified  to  the  department  as  claims  entitled  to  the 
benefits  of  the  Depositors’  Final  Settlement  Fund.  (1930,  Special 
Session,  S.  F.  3,  §  5.) 

*  *  *  *  * 

“8-178.  Specific  Sections,  Repeal.  That  said  Sections  7995,  8008, 
8028  and  8033,  Compiled  Statutes  of  Nebraska,  1922,  as  amended; 
Sections  22  and  23  of  Chapter  191,  Laws  of  1923;  and  Sections  8024, 
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from  the  assessments,  regular  and  special,  theretofore 
accrued  and  levied,  for  the  purpose  of  maintaining  or  re¬ 
imbursing  what  was  formerly  designated  as  the  depositors’ 
guaranty  fund.  Among  these  assessments,  and  specifi¬ 
cally  mentioned,  are  “  the'  special  assessments  levied  by 
the  Department  of  Trade  and  Commerce  on  or  about  De¬ 
cember  15,  1928,  April  17,  1929,  and  January  2,  1930,  and 
the  regular  assessments  accrued  and  levied  on  or  about  July 
'  1,  1929,  and  January  1,  1930.”  For  the  future,  and  for 
the  purpose  of  providing  a  fund  for  depositors  in  state 
banks  closed  prior  to  the  time  of  the  new  enactment,  there 
is  to  be  levied  upon  every  state  bank  “  on  the  first  day  of 
January  of  each  year  during  the  period  of  ten  years  begin¬ 
ning  with  the  year  1931,  and  ending  with  the  year  1940, 
inclusive,”  an  assessment  of  “  two-tenths  of  one  per  cent 
of  its  average  daily  deposits  during  the  year  ending  De¬ 
cember  1st  last  preceding.”  The  effect  of  this  provision 
is  to  reduce  assessments  for  the.  future  from  a  total  annual 
amount  of  six-tenths  of  one'  per  cent  of  the  average  daily 
deposits  (that  is,  including  both  the  original  regular 
assessment  of  one-tenth  of  one  per  cent  and  the  special  as¬ 
sessments  of  five-tenths  of  one  per  cent)  to  a  total  of  two- 
tenths  of  one  per  cent  per  annum  for  a  period  of  ten  years. 

8025,  8026,  8027,  8009  and  8035,  Compiled  Statutes  of  Nebraska, 
1922;  as  heretofore  existing  are  hereby  repealed.  (1930,  Special  Ses¬ 
sion,  S.  F.  3,  §  16.) 

“8-179.  Inducement  for  Passage,  Constitutionality,  Construction. 
The  inducement  for  the  passage  of  Section  16  of  this  Act,  which  re¬ 
peals  various  sections  of  the  statutes  relating  to  the  bank  depositors 
guarantee  fund  and  assessments  therefor,  is  the  passage  of  sections 
1  to  5,  inclusive,  of  this  Act,  and  if  any  one  or  more  of  said  sections 
1  to  5,  inclusive,  of  this  Act,  shall  for  any  reason  be  held  unconstitu¬ 
tional  or  invalid,  in  whole  or  in  part,  then  and  in  that  event  said  sec¬ 
tion  16  of  this  Act  shall  be  invalid  and  of  no  force  or  effect  and  the 
sections  of  the  statutes  sought  to  be  repealed  by  said  Section  16  shall 
be  in  full  force  and  effect.  (1930,  Special  Session,  S.  F.  3,  §  17.)” 
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The  depositors’  final  settlement  fund  is  to  be  distributed 
only  to  depositors  in  banks  closed  prior  to  the  taking  ef¬ 
fect  of  the  statute.  The  Department  of  Trade  and  Com¬ 
merce  has  authority  to  administer  the  fund  and  to  insti¬ 
tute  and  defend  suits  involving  any  claims  or  rights  per¬ 
taining  thereto.  That  Department  may  grant,  in  its 
sound  discretion,  to  any  bank  an  extension  of  time,  not 
exceeding  three  years,  from  the  date  of  the  passage  of  the 
act,  within  which  to  pay  any  of  the  assessments  thereto¬ 
fore  levied  against  it. 

The  appellees,  who  are  state  officers,  urge  that  by  this 
legislation  the  case  has  become,  moot.  The  appellants, 
and  the  appellees  who  are  intervening  depositors,  assert 
the  contrary,  and  we  agree  with  the  latter  view.  Despite 
the  repeal  of  section  8028,  the  assessment  of  December 
15,  1928,  which  was  assailed  in  this  suit,  is  continued  in 
effect,  and  the  amount  due  thereunder  is  made  a  part 
of  the  depositors’  final  settlement  fund.  The  later  spe¬ 
cial  assessments,  to  which  the  new  act  refers  (those  of 
April  17,  1929,  and  January  2,  1930),  also  remain  in  force. 
While  the  repeal  of  section  8028  prevents  further  assess¬ 
ments  under  the  old  law,  still  assessments  which  were 
enjoined  by  the  District  Court,  and  which  were  sustained 
by  the  judgment  of  the  Supreme  Court,  are  to  be  paid, 
and  the  amounts  are  to  be  applied  as  the  act  of  1930 
directs.  If,  taking  into  consideration  the  limitations  of 
the  new  legislation,  the  appellants  could  still  be  consid¬ 
ered  to  have  constitutional  grounds  for  objecting  to  the 
collection  of  the  special  assessments  which  were  the  sub¬ 
ject  of  their  petition,  they  are  not  deprived  of  their  right 
by  the  statute  which  leaves  them  with  liability  for  those 
assessments.  It  would  stiff  be  possible  for  this  Court  to 
grant  appropriate  relief.  Fidelity  &  Deposit  Co.  v.  Ta¬ 
foya,  270  U.  S.  426,  433.  See  Groesbeck  v.  Duluth,  South 
Shore  &  A.  Ry.  Co.,  250  U.  S.  607,  609;  Boston  v.  Jackson, 
260  U.  S.  309,  313. 
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While  the  case  has  not  become  moot,  the  questions 
raised  by  the  appellants  must  be  considered  in  the  light  of 
the  modifying  legislation,  which  has  restricted  in  an  im¬ 
portant  degree  their  liability  to  assessments,  and  has  pro¬ 
vided  for  what  is,  in  substance,  a  liquidation  of  the  guar¬ 
anty  scheme.  The  appellees,  intervening  depositors,  in¬ 
sist  that  by  their  deposits  in  the  state  banks  they  acquired 
contractual  rights  which  cannot  be  affected  by  the  later 
legislation.  In  support  of  this  contention,  these  appellees 
refer  to  the  observation  of  the  dissenting  opinion  in  Lank¬ 
ford  v.  Platte  Iron  Works,  235  U.  S.  461,  487,  that  the 
Bank  Guaranty  Law  of  Oklahoma  prescribed  a  contract 
between  the  banks  and  the  depositors  and  expressed  the 
terms  in  which  it  should  be  made.  The  point  decided  in 
that  case  was  that  a  suit  by  a  depositor  in  a  bank  in  Okla¬ 
homa  against  the  members  of  the  State  Banking  Board 
and  the  Bank  Commissioner  of  Oklahoma  to  compel  pay¬ 
ments  from,  distribution  of,  and  assessments  for,  the  de¬ 
positors"  guaranty  fund,  was  a  suit  against  the  State  and 
under  the  Eleventh  Amendment  could  not  be  maintained. 
The  view  stressed  in  the  remark  of  the  dissenting  opinion, 
to  which  reference  has  been  made,  was  not  presented  in 
the  opinion  of  the  Court  and  was  not  essential  to  the  de¬ 
cision.  When  money  is  deposited  in  bank,  the  contract 
that  is  made  is  between  that  bank  and  the  depositor. 
Notwithstanding  the  provisions  of  the  Bank  Guaranty 
Law,  there  is,  properly  speaking,  no  contract  between  the 
depositor  and  other  banks.  The  Bank  Guaranty  Law  pro¬ 
vided  for  a  fund  to  be  raised  by  assessments  upon  all  the 
state  banks,  and  while  this  was  regarded  as  an  important 
safeguard  for  all  depositors,  it  was  but  a  police  regulation, 
the  sanction  of  which  lay  in  the  constitutional  power  of 
the  State  and  not  in  contract.  See  Wisconsin  &  Michigan  ' 
Ry.  Co.  v.  Powers,  191  U.  S.  379,  385-387.  And  this 
is  the  view  that  has  been  taken  by  state  courts  which 
have  had  occasion  to  consider  this  question  in  connection 
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with  legislation  by  which  relief  has  been  sought  from  the 
difficulties  encountered  in  the  continued  operation  of  bank 
guaranty  plans.  Wirtz  v.  Nestos,  51  N.  D.  603,  616,  621; 
200  N.  W.  524,  529,  531;  Standard  Oil  Co.  v.  Engel,  55 
N.  D.  163,  170,  174;  212  N.  W.  822,  824,  826;  South 
Dakota  ex  rel.  Sharpe  v.  Smith,  234  N.  W.  525,  Supreme 
Court  of  South  Dakota,  decided  January1 30,  1931. 

The  origin  of  rights  under  the  Bank  Guaranty  Law 
was  wholly  statutory, — an  act  of  grace  by  the  legislature, 
so  far  as  depositors  were  concerned,  with  the  purpose  of 
promoting  the  public  welfare  and  with  freedom  in  the  leg¬ 
islature  to  modify  its  regulation  when  the  public  welfare 
was  deemed  to  require  a  change.  We  see  no  reason  to 
doubt  the  power  of  the  legislature  to  extricate  the  banks 
and  the  administration  of  the  guaranty  fund  from  the 
serious  plight  in  which  they  were  found  under  the  oj 
tion  of  the  old  plan  and  to  exercise  a  reasonable  ac¬ 
cretion  in  seeking  this  result. 

We  return  to  the  contention  of  the  appellants.  When 
the  suit  was  brought,  these  banks  were  confronted  with  a 
situation  which  contained  no  promise  of  relief  from  the 
assessments  for  which  the  act,  as  it  then  existed,  provided, 
and  the  cumulative  effect  of  which  was  alleged  to  be  dis¬ 
astrous.  It  was  the  special  assessments  under  the  old 
law  that  were  definitely  assailed.  Under  the  modifying 
act  of  1930,  only  three  of  these  special  assessments  and 
two  regular  assessments  remain  effective ;  and,  for  the 
future,  there  is  a  limitation  of  the  obligation  to  a  total 
annual  assessment  of  two-tenths  of  one  per  cent  of  aver¬ 
age  daily  deposits  instead  of  assessments  aggregating  six- 
tenths,  as  were  made  possible  by  the  previous  law.  The 
future  assessments,  to  this  restricted  amount,  are  limited 
to  a  period  of  ten  years.  Th'is,  obviously,  is  a.  change 
of  great  importance.  The  appellants  sought  an  in¬ 
junction,  and  their  petition  necessarily  related  to  the  v 
assessments  in  December,  1928  and  thereafter,  as  the  pay-. 
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merits  previously  made  were  not  in  any  event  recoverable 
by  the  banks.  Considering  the  reduction  in  the  extent 
of  the  obligation  as  to  future  assessments,  we  are  unable 
to  say  that  the  statute  in  this  modified  form  is  confis¬ 
catory,  or  other  than  a  reasonable  method  of  liquidating 
the  guaranty  plan.  In  this  view,  the  judgment  of  the 
Supreme  Court  of  the  State  denying  an  injunction  should 
be  affirmed. 

Judgment  affirmed. 


SMITH,  ADMINISTRATRIX,  v.  MAGIC  CITY  KEN¬ 
NEL  CLUB,  INCORPORATED,  et  al. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

TENTH  CIRCUIT. 

No.  77.  Argued  January  28,  1931— Decided  February  25,  1931. 

1..  Patent  No.  1,379,224  (Claims  1  and  2),  granted  to  Owen  P.  Smith, 
for  improvements  in  devices  for  dog  races,  which  calls  for  a  lure-' 
carrying  arm,  attached  or  hinged  to  a  conveyor  car,  and  equipped 
with  a  wheel  at  its  outer  end  for  ground  support,  is  narrowly 
limited  and  does  not  cover  a  rigid  horizontal  lure-carrying  arm 
without  ground  support.  P.  787. 

2,  W  here  an  applicant  for  a  patent  to  cover  a  new  combination  is 

compelled  by  the  rejection  of  his  application  by  the  Patent  Office 
to  narrow  his  claim  by  the  introduction  of  a  new  element  he 
cannot,  after  the  issue  of  the  patent,  broaden  his  claim  by  dronDine 
that  element.  P.  789.  y  s 

3.  Where  a  patentee  has  narrowed  his  claim,  in  order  to  escape 
rejection,  he  may  not,  by  resort  to  the  doctrine  of  equivalents 
give  to  the  claim  the  larger  scope  which  it  might  have  had  without 
the  amendments  which  amount  to  disclaimer.  P  790 

4  Patent  No.  1,507,440,  to  Owen  P.  Smith, ‘which  relates  to  the 
form  and  supports  of  a  casing  used  to  house  the  tracks  upon  which 
runs  the  car  conveying  the  lure-carrying  arm  in  dog  races  is  held 
void  for  want  of  novelty  and  invention.  P.  791. 

38  F.  (2d)  170,  affirmed. 

Certiorari,  281  U.  S.  714,  to  review  a  decision  which 
reversed  a  decree  of  the  District  Court  upholding  the  peti- 
tioner’s  patent  in  an  infringement  suit. 
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Mr.  E.  Howard  McCaleb  for  petitioner. 

Mr.  Arthur  C.  Brown  for  respondents. 

Mr.  Chief  Justice  Hughes  delivered  the  opinion  of 
the  Court. 

This  suit  was  brought  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Oklahoma  to 
enjoin  the  infringement  of  letters  patent  No.  1,379,224, 
May  24,  1921,  and  No.  1,507,440,  September  2,  1924 
(and  also  three  other  patents  not  here  involved)  issued  to 
Owen  P.  Smith,  the  petitioner’s  intestate,  for  improve¬ 
ments  in  devices  for  dog  races.  A  Special  Master  was  ap¬ 
pointed  to  hear  and  determine  the  issues.  The  Master 
reported  that  each  of  the  patents  was  valid  and  infringed. 
The  District  Court  approved  the  report,  and  entered  a 
decree  for  injunction,  and  for  recovery,  upon  a  bond  given 
under  the  order  of  the  court,  of  damages.  This  decree 
was  reversed  by  the  Circuit  Court  of  Appeals  for  the 
Tenth  Circuit.  38  F.  (2d)  170.  This  decision  was  in 
conflict  with  that  of  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  in  American  Electric  Rabbit  Racing  Assn.  v. 
Smith,  26  F.  (2d)  1016,  affirming,  without  discussion,  the 
decree  of  the  District  Court  for  the  Eastern  District  of 
Louisiana,  21  F.  (2d)  366,  which  held  patents  No. 
1,379,224  and  No.  1,507,440  to  be  valid  and  infringed.  In 
view  of  this  conflict,  this  Court  granted  a  writ  of  certiorari 
in  the  instant  case.  281  U.  S.  714. 

These  patents  were  also  before  the  District  Court  for 
the  Southern  District  of  Ohio,  in  Smith  v.  Springdale 
Amusement  Park,  where  the  bill  of  complaint  was  dis¬ 
missed  for  want  of  infringement,  39  F.  (2d)  92,  and  the 
decree  was  affirmed  by  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit,  40  F.  (2d)  173;  certiorari  granted,  post, 
p.  823. 

Patent  No.  1,879,224-  The  claims  in  suit  are  numbers 
1  and  2,  as  follows: 

22110° — 31 — — 50 
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“1.  In  a  dog  racing  amusement,  a  race  course  suited 
for  dogs,  a  casing  extending  around  the  outer  side  of  the 
race  course  and  provided  with  a  longitudinal  opening,  a 
mechanical  conveyer  including  a  track  extending  around 
the  race  course  and  located  within  the  casing,  and  a  con¬ 
veyer  car  mechanically  operated  upon  said  track  and  pro¬ 
vided  with  an  arm  extending  through  the  longitudinal 
opening  of  the  casing  in  a  projecting  position  over  the 
track  and  adapted  to  carry  a  lure,  and  a  wheel  rotatably 
mounted  on  an$  supporting  the  arm  at  the  projecting 
end  thereof. 

“  2.  In  an  amusement,  the  combination  of  a  race  course 
suited  for  dogs,  a  covered  rail  track  adjacent  said  course 
on  one  side,  a  conveyor  car  mechanically  operated  upon 
said  track,  a  horizontally  extending  arm  hinged  to  said 
car  extending  midway  of  said  course,  a  wheel  rotatably 
mounted  near  the  end  of  said  arm,  and  resting  upon  the 
ground,  a  platform  supported  by  said  arm  and  a  lure  or 
quarry  mounted  upon  said  platform  for  attracting  the 
dogs.” 

The  prior  art  shows  various  contrivances  for  carrying 
an  artificial  lure  around  a  track  in  front  of  racing  dogs. ' 
Hind,  1884  (British,  No.  4274)  described  an  inanimate 
lure  moved  by  means  of  a  rope  traveling  along  a  sunken 
trough.  Pinard,  1887  (No.  362,396)  proposed  a  lure- 
carrier  dragged  upon  the  ground  by  a  cable  winding  upon 
a  drum  at  the  end  of  the  track.  Moss,  1896  (British, 
No.  9058)  showed  a  device,  on  the  order  of  an  electric 
trolley  system,  with  a  rail  laid  on  the  race. course.  Walsh, 
1898  (No.  611,876)  placed  his  conveyor  car  adjacent  to 
the  track  and  separated  from  it  by  a  fence,  and  provided 
an  arm  reaching  over  the  fence  and  connected  with  an¬ 
other  arm,  pliant  or  stiff,  which  extended  downward  to 
the  lure-carrying  mat  dragging  on  the  ground.  Smith, 
1912  (No.  1,038,504)  provided  an  underground  track, 
within  and  beneath  the  race  course,  and  a  conveying 
mechanism  hidden  from  view  and  carrying  the  lure  which 
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was  visible  above  the  ground.  Everett,  1913  (No.  1,052,- 
807)  followed  Smith,  using  an  underground  cable. 

Smith,  in  the  combination  for  which  the  patent  in 
suit  (No.  1,379,224)  was  issued,  placed  his  covered  rail 
track  adjacent  to  the  race  course,  and  he  connected  the 
cooperating  elements  of  conveyor  car  and  lure  by  an  arm 
horizontally  extending  over  the  course.  The  distinctive 
feature  of  his  invention  is  set  forth  in  claim  1  as  “  an  arm 
extehding  through  the  longitudinal  opening  of  the  casing 
in  a  projecting  position  over  the  track  and  adapted  to 
carry  a  lure,  and  a  wheel  rotatably  mounted  on  and  sup¬ 
porting  the  arm  at  the  projecting  end  thereof”;  and,  in 
claim  2,  as  “  a  horizontally  extending  arm  hinged  to  said 
car  extending  midway  of  said  course,  a  wheel  rotatably 
mounted  near  the  end  of  said  arm,  and  resting  upon  the 
ground,  a  platform  supported  by  said  arm  and  a  lure  or 
quarry  mounted  upon  said  platform  for  attracting  the 
dogs.” 

The  petitioner  asserts  that,  by  his  apparatus,  Smith  sur¬ 
mounted  the  difficulties  encountered  in  the  impracticable 
devices  of  the  prior  art  and  led  to  commercial  success. 
The  Circuit  Court  of  Appeals  in  the  instant  case,  while 
finding  that  there  was  no  infringement,  had  no  doubt  that 
Smith’s  device  was  an  improvement  over  the  prior  art  and 
assumed  that  it  was  patentable,  38  F.  (2d)  at  p.  171. 
We  make  the  same  assumption.  Smith’s  improvement, 
however,  was  in  a  limited  field.  There  was  manifestly 
no  invention  in  a  combination  consisting  of  a  rail  track, 
with  a  casing  adjacent  to  the  course,  a  conveyor  car,  and 
an  arm  projecting  over  the  course  and  connected  with  a 
mechanical  lure  carried  in  advance  of  racing  dogs. 
Patentability  could  be  predicated  of  Smith’s  improve¬ 
ment,  only  by  reason  of  the  distinctive  feature  of  the  arm 
which  he  employed. 

The  differences  in  the  respondents’  apparatus,  which 
are  urged  as  avoiding  infringement,  are  that  the  respond- 
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ents  use  a  rigid  horizontal  arm ;  that  it  is  not  hinged  to  the 
car;  that  there  is  no  wheel;  and  that  the  arm  has  no 
ground  support  at  its  free  end;  and,  further,  that  the  re¬ 
spondents  have  located  their  conveyor  housing  on  the  in¬ 
ner  side  of  the  race  course,  while  claim  1  of  the  patent 
puts  the  casing  on  the  outer  side.  We  may  at  once  dis¬ 
pose  of  the  latter  point,  as  we  find  no  basis  for  the  con¬ 
clusion  that  the  invention  of  the  patept  is  limited  to  a  lo¬ 
cation  of  the  casing  on  the  outer  side  of  the  course. 

,  There  is  no  such  limitation  in  claim  2.  The  important 
question  is  whether  the  patent  covers  a  rigid  horizontal 
lure-carrying  arm  without  ground  support. 

It  appears  from  the  file  wrapper  that  in  the  applica¬ 
tion,  which  resulted  in  patent  No.  1,379,224,  Smith  made, 
among  others,  the  following  claim: 

“  3.  In  an  amusement,  the  combination  of  a  race  track 
suited  for  dogs,  a  covered  rail  track  adjacent  said  course, 
a  conveyor  car  mechanically  operated  upon  said  track, 
an  arm  attached  to  said  car  extending  midway  of  said 
course,  a  wheel  rotatably  mounted  on  said  arm  and  a  lure 
mounted  on  said  arm.” 

This  claim  was  rejected  on  the  prior  patent  to  Walsh 
(No.  611,786).  Another  claim  (then  numbered  4)  was 
allowed  as  originally  presented,  and  is  claim  2  of  the 
patent.  Smith  did  not  contest  the  rejection  of  original 
claim  3,  above  mentioned,  but  proposed  an  amendment 
which  related  to  the  casing.  This  amendment  was  re¬ 
jected  “  on  either  Walsh  or  Moss,”  the  examiner  stating 
“  that  Moss  is  provided  with  a  housing  and  it  would  not 
be  invention  to  provide  Walsh  with  one.”  Without 
further  contest,  Smith  then  canceled  the  rejected  claim 
3  and  substituted  what  is  nPw  claim  1  of  the  patent. 
On  comparing  the  claim  as  thus  allowed  and  the  re¬ 
jected  claim,  it  appears  that  the  important  difference 
was  that  instead  of  claiming  “  an  arm  attached  to  said 
car  extending  midway  of  said  course,  a  wheel  rotatably 
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mounted  on  said  arm,  and  a  lure  mounted  on  said  arm,” 
the  claim  was  made  to  read  “  an  arm  extending  through 
the  longitudinal  opening  of  the  casing  in  a  projecting 
position  over  the  track  and  adapted  to  carry  a  lure,  and 
a  wheel  rotatably  mounted  on  and  supporting  the  arm 
at  the  projecting  end  thereof.” 

The  petitioner  insists  that  the  gist  of  Smith’s  inven¬ 
tion  was  “the  straight  out  lure-carrying  arm  laterally  ex¬ 
tending  and  operating  exclusively  in  a  substantially  hori¬ 
zontal  plane.”  But  it  will  be  observed  that  the  rejected 
and  abandoned  claim  was  the  broad  one  of  “  an  arm  at¬ 
tached  to  said  car  extending  midway  of  said  course,”  and 
that  the  new  claim,  as  proposed  and  allowed,  did  not 
specify  a  horizontal  arm  alone.  The  essential  difference 
in  the  allowed  claim  lay  in  the  specification  of  the  wheel 
“  as  supporting  the  arm  at  the  projecting  end  thereof.” 
Claim  2  (original  claim  4),  which  was  allowed  without 
question,  specified  a  horizontal  arm  hinged  to  the  car  and 
resting  on  a  wheel.  A  rigid,  horizontal  arm,  without 
hinge  or  wheel,  was  not  the  subject  of  either  claim. 

The  case,  in  our  opinion,  thus  calls  for  the  application 
of  the  principle  that  where  an  applicant  for  a  patent  to 
cover  a  new  combination  is  compelled  by  the  rejection  of 
his  application  by  the  Patent  Office  to  narrow  his  claim 
by  the  introduction  of  a  new  element,  he  cannot  after  the 
issue  of  the  patent  broaden  his  claim  by  dropping  the 
element  which  he  was  compelled  to  include  in  order  to 
secure  his  patent.  Shepard  v.  Corrigan,  116  U.  S.  593, 
597.  As  this  Court  said  in  I.  T.  S.  Rubber  Co.  v.  Essex 
Rubber  Co.,  272  U.  S.  429,  443  :  “  If  dissatisfied  with  the 
rejection  he  should  pursue  his  remedy  by  appeal;  and 
where,  in  order  to  get  his  patent,  he  accepts  one  with  a 
narrower  claim,  he  is  bound  by  it.  Shepard  v.  Corrigan, 
stipra,  597;  Hubbell  v.  United  States,  179  U.  S.  77,  83. 
Whether  the  examiner  was  right  or  wrong  in  rejecting  the 
original  claim,  the  court  is  not  to  inquire.  Hubbell  v. 
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United  States,  supra,  83.  The  applicant  having  limited 
his  claim  by  amendment  and  accepted  a  patent,  brings 
himself  within  the  rules  that  if  the  claim  to  a  combina¬ 
tion  be  restricted  to  specified  elements,  all  must  be  re¬ 
garded  as  material,  and  that  limitations  imposed  by  the 
inventor,  especially  such  as  were  introduced  into  an  ap¬ 
plication  after  it  had  been  persistently  rejected,  must  be 
strictly  construed  against  the  inventor  and  looked  upon 
as  disclaimers.  Sargent  v.  Hall  Safe  c fe  Lock  Co.,  114 
U.  S.  63,  86;  Shepard  v.  Carrigan,  supra,  598;  Hubbell  v. 
United  States,  supra,  85.  The  patentee  is  thereafter 
estopped  to  claim  the  benefit  of  his  rejected  claim  or  such 
a  construction  of  his  amended  claim  as  would  be  equiva¬ 
lent  thereto.  Morgan  Envelope  Co.  v.  Albany  Paper  Co 
152  U.  S.  425,  429.” 

The  petitioner  resorts  to  the  doctrine  of  equivalents,  in¬ 
sisting  that  the  rigid  horizontal  arm  of  the  respondents  is 
to  be  treated  as  the  equivalent  of  the  arm  of  the  patent, 
and  that  the  limiting  specifications  of  the  claims  may  be 
ignored.  What  has  already  been  said  disposes  of  this  con¬ 
tention,  for  where  a  patentee  has  narrowed  his  claim,  in 
order  to  escape  rejection,  he  may  not  “  by  resort  to  the 
doctrine  of  equivalents,  give  to  the  claim  the  larger  scope 
which  it  might  have  had  without  the  amendments  which 
amount  to  disclaimer.”  Weber  Electric  Co.  v.  Freeman 
Electric  Co.,  256  U.  S.  668,  677,  678;  I.  T.  S.  Rubber  Co. 
v.  Essex  Rubber  Co.,  supra.  It  should  also  be  observed 
that  the  difference  here  was  both  in  structure  and  in  mode 
of  operation  and  result.  Petitioner’s  witness  testified  that 
Smith  “  built  cars  with  rigid  arms  and  had  The  arms  snap 
off,  and  that  is  why  he  went  to  the  wheel  and  hinge. 
It  reduces  the  friction  there,  I  guess  you  would  call  it, 
crystallizing  the  arm  from  the  vibration.  If  the  arm  was 
at  the  end  and  no  wheel  to  support  it,  it  would  naturally 
drag  on  the  track.”  Respondents’  witness  testified  that 
the  difference  in  the  arm  they  used,  which  does,  not  in- 
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elude  the  wheel  for  supporting  the  arm,  is  that  when  the 
arm  “  has  a  wheel  under  the  end  as  it  runs  over  the  track, 
it  doesn’t  have  any  vibration  ” ;  that  vibration  makes  the 
lure  “  jump  up  and  down  ”  giving  it  a  more  lifelike 
appearance. 

We  agree  with  the  decision  of  the  Circuit  Court  of  Ap¬ 
peals  that  infringement  of  letters  patent  No.  1,379,224* 
was  not  established. 

Patent  No.  1,507,440.  This  patent  is  for  “  Housing  for 
Conveyor  Cars  and  Tracks.”  It  relates  to  the  casing  ele¬ 
ment  called  for  by  patent  No.  1,379,224.  The  claims  as 
originally  presented  were  rejected  “as  indefinite  and  as 
aggregations.”  Other  claims  were  substituted,  which  in¬ 
cluded  claim  1  of  the  patent,  as  allowed,  as  follows: 

“  1.  In  a  housing  for  covering  tracks  and  cars  having 
laterally  extending  arm  operated  upon  said  track,  the 
combination  of  posts  set  in  the  ground  at  the  sides  of 
said  track,  timbers  attached  to  said  posts  to  form  a  frame, 
and  boards  attached  to  said  timbers  and  posts  to  form  a 
continuous  enclosure  above  said  track,  and  having  a  con¬ 
tinuous  opening  in  one  side  of  said  housing  adapted  to 
permit  extension  of  the  laterally  extending  arm,  there¬ 
through,  and  truss  rods  attached  to  the  closed  side  of  tji6 
housing  adapted  to  support  the  side  of  said  housing  above 
the  said  continuous  opening.” 

All  the  elements  in  this  claim  were  old.  So  far  as  the 
continuous  opening  “  adapted  to  permit  extension  of  the 
laterally  extended  arm  ”  is  concerned,  there  was  anticipa¬ 
tion  by. Bertram;  19Q3,  No.  729,120,  whose  housing  for  a 
third  or  electric  rail  disclosed  a  similar  method  of  contact 
with  an  outside  track,  in  providing  for  a  casing  (enclos¬ 
ing  the  electric  rail)  “in  which  is  formed  a  longitudinal 
slot  or  opening.”  A  comparison  of  claim  1  of  the  patent 
with  the  other  claims  which  were  rejected  and  canceled, 
shows  that  the  distinctive  features  of  the  claim  allowed 
were  that  the  opening  was  placed  “  in  one  side  of  said 
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housing  ”  and  that  there  was  a  specification  of  a  particu¬ 
lar  sort  of  support,  that  is,  “  truss  rods  attached  to  the 
closed  side  of  the  housing.”  In  other  claims  allowed,  the 
reference  is  to  “  adjustable  stay  rods.” 

The  Circuit  Court  of  Appeals  for  the  Tenth  Circuit,  in 
the  instant  case,  questioned  the  patentability  of  the  de¬ 
vice  and  said  that  if  patentability  existed  at  all,  it  must 
depend  upon  the  truss  rod  support  or  the  adjustable  stay 
rods,  neither  of  which  the  respondents  use.  We  agree 
with  this  statement,  and  we  are  also  of  the  opinion,  as 
was  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit, 
(Smith  v.  Springdale  Amusement  Park,  supra),  that  sup¬ 
plying  the  feature  of  the  truss  rods  and  the  adjustable 
stay  rods  did  not  constitute  invention.  To  provide  such 
supports  would  be  but  a  step  obvious  to  any  skilled  me¬ 
chanic.  Atlantic  Works  v.  Brady,  107  U.  S.  192,  200*; 
Railroad  Supply  Co.  v.  Elyria  Iron  &  Steel  Co.,  244  U.  s! 
285,  292;  Powers  Kennedy  Contracting  Corp.  v.  Concrete 
Mixing  &  C.  Co.,  282  U.  S.  175,  186. 

Decree  affirmed. 

UNITED  STATES  t;.  MALCOLM. 

CERTIFICATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  512.  Submitted  January  12,  1931.— Decided  January  19,  1931. 

1.  Under  the  Revenue  Act  of  1928,  the  entire  community  income  of 
a  husband  and  wife,  domiciled  in  California,  need  not  be  returned 
and  the  income  tax  thereon  be  paid  by  the  husband. 

2.  Under  §  161  (a),  California  Civil  Code,  the  wife  has  such  an 
interest  in  the  community  income  that  she  should  separately  report 
and  pay  the  tax  on  one-half  of  it. 

The  certificate  from  the  court  below  stated  the  facts 
as  follows : 

“  Robert  K.  Malcolm  and  Esther  Jarrett  Malcolm  are 
husband  and  wife  and  citizens  of  the  United  States. 
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Since  October  1,  1920,  they  have  continuously  maintained 
their  domicile  in  the  State  of  California.  During  the 
year  1928,  Robert  Malcolm  received  a  salary  of  $3,600 
for  personal  services  rendered  as  an  officer  of  the  Liberty 
Farms  Company,  a  California  corporation.  Under  the 
laws  of  the  State  of  California,  this  income  was  com¬ 
munity  property.  On  March  1,  1929,  the  husband  and 
wife  filed  separate  returns  of  their  income  for  federal 
income-tax  purposes.  Each  reported  one-half  of  the 
salary  of  $3,600  received  in  1928  by  the  husband,  and 
each  fully  paid  the.  amount  shown  to  be  due  on  the 
return.  It  i§, admitted  that  all  income  taxes  due  from 
either  husband  or  wife  for  the  year  1928  have  been  fully 
paid,  if,  as  a  matter  of  law,  they  had  a  lawful  right  to 
make  such  separate  returns  under  the  provisions  of  §§  11, 
12,  and  51  of  the  Revenue  Act  of  1928. 

“After  the  husband  had  filed  his  income-tax  return  for 
the  calendar  year,  1928,  as  set  out  above,  the  Commis¬ 
sioner,  upon  an  audit  and  examination,  determined  that 
his  return  was  incorrect  in  that  the  salary  of  $3,600 
should  have  been  reported  by  the  husband  alone,  and  an 
income  tax  paid  thereon  by  him,  instead  of  both  husband 
and  wife  reporting  it  at  $1,800  on' each  return.  Accord¬ 
ingly  the  Commissioner  determined  against  the  husband 
a  deficiency  in  income  tax  amounting  to  $18.39.  An 
assessment  in  this  amount  was  then  made  and  collected 
from  the  husband,  the  plaintiff  herein,  together  with  in¬ 
terest  amounting  to  $1.12.  A  claim  for  refund  was  there¬ 
after  filed  and  rejected  by  the  Commissioner.  From  a 
judgment  for  this  amount  in  plaintiff’s  favor,  the  de¬ 
fendant  has  appealed.” 

The  questions  certi^ed  were  as  follows: 

“  1.  Under  the  applicable  provisions  of  the  Revenue 
Act  of  1928  must  the  entire  community  income  of  a  hus¬ 
band  and  wife  domiciled  in  California  be  returned  and 
the  income  tax  thereon  be  paid  by  the  husband? 
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“  2.  Has  the  wife  under  i§  161  (a)  of  the  Civil  Code  of 
California  such  an  interest  in  the  community  income  that 
she  should  separately  report  and  pay  tax  on  one-half  of 
such  income?1  ” 

Solicitor  General  Thacker,  Assistant  Attorney  General 
Youngquist,  Mr.  Sewall  Key  and  Miss  Helen  R.  Carloss, 
Special  Assistants  to  the  Attorney  General,  and  Mr.  Erwin 
N.  Griswold  submitted  for  the  United  States. 

The  Government  conceded  that,  with,  respect  to  the 
particular  income  here  in  question,  the  interests  of  the 
husband  and  wife  were  such  as  to  bring  the  case  within 
the  rulings  which  are  cited  in  the  per  curiam  decision, 
infra — this  because  of  amendments  of  the  California 
statutes  made  since  United  States  v.  Robbins,  269  U.  S. 
315  was  decided. 

Messrs.  Kingman  Brewster,  James  S.  Y.  Ivins,  Allen 
G.  Wright,  A.  J.  Hill,  O.  R.  Folsom-Jones,  Joseph  D. 
Brady,  and  F.  E.  Youngman  submitted  for  Malcolm. 

Per  Curiam.  The  first  question  certified  is  answered: 
No.  The  second  question  is  answered:  Yes.  Poe  v. 
Seaborn,  ante,  p.  101;  Goodell  v.  Koch,  ante,  p.  118; 
Hopkins  v.  Bacon,  ante,  p.  122. 
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DECISIONS  PER  CURIAM,  FROM  OCTOBER  6, 

1930,  TO  AND  INCLUDING  FEBRUARY  25, 

1931. * 

No.  528  (October  Term,  1929).  Broad  River  Power 
Co.  et  al.  v.  South  Carolina  ex  rel.  Daniel,  Attorney 
General.  Certiorari  to  the  Supreme  Court  of  South 
Carolina.  Submitted  June  11,  1930.  Decided  October 
13,  1930.  The  petition  for  a  rehearing  is  granted.  See 
281  U.  S.  537;  also  ante,  p.  187.  Messrs.  Wm.  Marshall 
Bullitt,  C.  Edward  Paxson,  George  M.  Le  Pine,  and  W.  C. 
McLain,  for  petitioners.  Messrs.  John  M.  Daniel,  Cordie 
Page,  and  W.  S.  Nelson  for  respondent. 


No.  19,  original.  Arizona  v.  California  et  al.  Sub¬ 
mitted  October  6,  1930.  Decided  October  13,  1930.  The 
motion  for  leave  to  file  the  bill  of  complaint  herein  is 
granted.  Messrs.  K.  Berry  Peterson,  Dean  G.  Acheson, 
and  Clifton  Mathews  for  complainant.  Messrs.  U.  S. 
Webb,  W.  B.  Mathews,  and  Charles  L.  Childers  for  Cali¬ 
fornia.  Messrs.  William  W.  Ray  and  George  P.  Parker 
for  Utah.  Messrs.  John  S.  Underwood,  Clarence  L.  Ire¬ 
land,  Delph  E.  Carpenter,  Thomas  H.  Gibson,  Raymond 
L.  Banter,  and  L.  Ward  Bannister  for  Colorado.  Messrs. 
E.  K.  Neuman  and  Francis  C.  Wilson  for  New  Mexico. 
Mr.  Gray  Mashburn  for  Nevada.  Messrs.  James  A. 
Greenwood,  George  W.  Furgeson,  Richard  J.  Jackson,  and 
Wm.  0.  Wilson  for  Wyoming. 


No.  20,  original.  Wyoming  v.  Colorado.  Motion  sub¬ 
mitted  October  6,  1930.  Decided  October  13,  1930.  The 
motion  for  leave  to  file  the  bill  of  complaint  herein  is 


*  For  decisions  on  applications  for  certiorari,  see  post,  pp.  816,  837. 
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granted.  Mr.  William  0.  Wilson  for  complainant. 
Messrs.  Clarence  L.  Ireland,  Charles  Roach,  C.  D.  Todd, 
Wm.  R.  Kelly,  Paul  W.  Lee,  George  H.  Shaw,  and 
Lawrence  R.  Temple  for  defendant. 


No.  3,  original.  Vermont  v.  New  Hampshire.  Motion 
submitted  October  6,  1930.  Decided  October  13,  1930. 
The  motion  for  the  appointment  of  a  Special  Master  in 
this  case  is  granted;  and  Edmund  F.  Trabue,  Esquire,  of 
Louisville,  State  of  Kentucky,  is  appointed  special  master 
in  this  cause.  The  master  is  directed  to  make  special  find¬ 
ings  of  fact  and  conclusions  of  law,  and  to  submit  the  same 
to  this  Court  with  all  convenient  speed,  together  with  his 
recommendations  for  a  decree;  he  shall  accord  to  the 
parties  a  full  hearing  on  all  questions  in  the  cause, 
whether  of  fact  or  of  law,  and  shall  base  his  findings  and 
recommendations  on  the  entire  record  as  heretofore  made 
and  this  day  ordered  to.be  filed  in  this  Court.  The  find¬ 
ings,  conclusions,  and  recommendations  of  the  special 
master  shall  be  subject  to  consideration,  revision,  or  ap¬ 
proval  by  the  Court.  Messrs.  John  G.  Sargent  and  Warren 
R.  Austin  for  complainant.  Messrs.  James  P.  Tuttle,  Jos. 
A.  Matthews,  De  Witt  C.  Howe,  and  Winthrop  Wadleigh 
for  defendant. 


No.  26.  Vermont  Loan  &  Trust  Co.  v.  Gillis,  Attor¬ 
ney  General  of  Idaho;  and 
>No.  27.  New  World  Life  Ins.  Co.  v.  Same.  Appeals 
from  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Idaho.  October  13,  1930.  On  consideration  of 
stipulations  in  these  causes,  respectively,  setting  forth  an 
opinion  and  judgment  of  the  Supreme  Court  of  Idaho, 
of  July  31,  1930,  in  “  Utah  Mortgage  Loan  Co.  v.  W.  d! 
Gillis,”  these  causes,  by  separate  orders,  were  reversed  and 
remanded  with  directions  to  dismiss  the  bills,  on  the 
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grounds  set  forth  in  the  stipulations.  Messrs.  Oliver  0. 
Haga  and  W.  G.  Graves  for  appellants.  Mr.  Leon  M. 
Fisk  for  appellee.  Reported  below:  35  F.  (2d)  386. 


No.  5.  Indian  Motocycle  Co.  v. .  United  States. 
Certificate  from  the  Court  of  Claims.  Motion  submitted 
October  6,  1930.  Decided  October  13,  1930.  The  motion 
to  amend  the  certificate  in  this  case  is  granted.  Messrs. 
Monte  Appel  and  -Frederick  Schwertner  for  Indian  Moto¬ 
cycle  Co.  Solicitor  General  Thacher ,  Assistant  Attorney 
General  Rugg,  and  Mr.  Fred  K.  Dyar  for  the  United 
States. 


No.  9.  Franc-Strohmenger  &  Cowan,  Inc.,  v.  Forch- 
heimer  et  al.  Certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit.  Motions  submitted  October  6, 
1930.  Decided  October  13,  1930.  Per  Curiam:  The 
motion  of  Bachrach  Co.,  Inc.,  Hut  Neckwear  Co.,  Mc- 
Currach  Organization,  Inc.,  I.  Isaac  &  Co  ,  and  Kramer- 
Brandeis,  Inc.,  for  leave  to  intervene  in  this  Court  as 
parties  respondent  in  this  cause  is  denied.  The  motion  of 
petitioner  to  dismiss  the  writ  of  certiorari  is  granted. 
Messrs.  Joe  E.  Daniels ,  Holland  S.  Duett,  Clifford  E. 
Dunn,  Frederick  P.  Fish,  and  Charles  N eave  for  peti¬ 
tioner.  Mr.  O.  Ellery  Edwards  for  respondents.  Mr. 
Milton  Strasburger  for  Bachrach  Co.  et  al.  Reported 
below:  32  F.  (2d)  696. 


No.  545  (October  Term,  1928).  Standard  Oil  Co.  et  al. 
v.  City  of  Marysville  et  al.  Motion  submitted  October 
6,  1930.  Decided  October  13,  1930.  The  motion  for  an 
order  interpreting  the  decision  of  this  Court  is  denied. 
See  279  U.  S.  582.  Mr.  James  W.  Reid  for  petitioners. 
Mr.  Chester  I.  Long  for  respondents. 
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No.  63.  Abie  State  Bank  v.  Weaver,  Governor,  et  al. 
Appeal  from  the  Supreme  Court  of  Nebraska.  Motions 
submitted  October  6,  1930.  Decided  October  13,  1930. 
On  suggestions  of  diminution  of  the  record,  the  motions 
for  writs  of  certiorari  are  granted.  Messrs.  Frank  H. 
Gaines,  Leonard  S.  Flansburg,  and  Seymour  S.  Sidner  for 
appellant.  Messrs.  William  J.  Hotz,  Henry  R.  Gower, 
C.  A.  Sorensen,  and  Charles  E.  Abbott  for  appellees. 
Reported  below:  227  N.  W.  922. 


No.  67.  Interstate  Commerce  Commission  v.  North¬ 
ern  Pacific  R.  Co.  et  al.  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia.  Motion  submitted 
October  6,  1930.  Decided  October  13,  1930.  Per  Curiam : 
On  consideration  of  the  motion  of  respondents  to  dismiss 
the  writ  of  certiorari,  the  judgment  of  the  Court  of  Ap¬ 
peals  of  the  District  of  Columbia  is  reversed,  and  the 
cause  is  remanded  to  the  Supreme  Court  of  the  District 
of  Columbia  with  directions  to  set  aside  its  order  for  the 
issuance  of  a  peremptory  writ  of  mandamus  and  to  dis¬ 
miss  the  petition  for  writ  of  mandamus.  Messrs.  Daniel 
W.  Knowlton,  Chief  Counsel,  Interstate  Commerce  Com¬ 
mission,  and  Nelson  Thomas  for  petitioner.  Messrs.  D.  F. 
Lyons,  W.  W.  Millan,  R.  E.  L.  Smith,  F.  G.  Dorety,  and 
R.  J.  Hagman  for  respondents.  Reported  below*  39  F 
(2d)  508. 


No.  — ,  original.  Ex  parte  Salisbury.  Motions  sub¬ 
mitted  October  6,  1930.  Decided  October  13,  1930.  The 
motion  for  leave  to  file  petition  for  a  writ  of  mandamus 
and  the  motion  for  leave  to  proceed  in  forma  pauperis  are 
severally  denied.  Adele  T.  Salisbury,  pro  se. 


No.  289.  Wenglinsky  v.  Zurbrick,  District  Direc¬ 
tor  of  Immigration,  et  al.  Certiorari  to  the  Circuit 
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Court  of  Appeals  for  the  Sixth  Circuit.  Petition  for 
certiorari  submitted  October  6,  1930.  Decided  October 
13,  1930.  Per  Curiam:  The  petition  for  a  writ  of  cer¬ 
tiorari  is  granted.  The  judgment  of  the  Circuit  Court  of 
Appeals  is  reversed  and  the  cause  is  remanded  to  the 
United  States  District  Court  for  the  Eastern  District  of 
Michigan  with  directions  to  sustain  the  writ  of  habeas 
corpus.  Mr.  Leonard  S.  Coyne  for  petitioner.  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch,  Harry  S. 
Ridgely,  Frank  M.  Parrish,  W.  Marvin  Smith,  and  Albert 
E.  Reitzel  for  respondents.  Reported  below:  38  F.  (2d) 
985. 


No.  — ,  original.  Ex  parte  Goldsmith.  Motions  sub¬ 
mitted  October  13,  1930.  Decided  October  20,  1930. 
The  motions  for  leave  to  file  petition  for  writ  of  man¬ 
damus  and  for  leave  to  proceed  in  forma  pauperis  are 
denied.  Mr.  H.  Ely  Goldsmith,  pro  se. 


No.  102.  Neustadt  et  al.  v.  Coline  Oil  Co.  et  al. 
Appeal  from  the  Supreme  Court  of  Oklahoma.  Juris¬ 
dictional  statement  submitted  October  13,  1930.  Decided 
October  20,  1930.  Per  Curiam:  The  appeal  herein  is 
dismissed  for  the  want  of  jurisdiction.  Section  237  (a), 
Judicial  Code,  as  amended  by  the  Act  of  February  13, 
1925  (43  Stat.  936,  937).  Treating  the  papers  whereon 
the  appeal  was  allowed  as  a  petition  for  writ  of  certiorari, 
as  required  by  §  237  (c),  Judicial  Code,  as  amended 
(43  Stat.  936,  938),  certiorari  is  denied.  Messrs.  Fred  E. 
Suits  and  R.  L.  Disney  for  appellants.  Messrs.  George 
M.  Green,  W.  A.  Ledbetter,  and  E.  E.  Mclnnis  for 
appellees.  Reported  below:  284  Pac.  52. 


No.  108.  Nebraska  ex  rel.  Beatrice  Creamery  Co.  v. 
Marsh,  Secretary  of  State.  Appeal  from  the  Supreme 
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Court  of  Nebraska.  Jurisdictional  statement  submitted 
October  13,  1930.  Decided  October  20,  1930.  Per 
Curiam:  The  appeal  herein  is  dismissed  for  the  want  of  a 
substantial  federal  question.  Kansas  City  Ry.  Co.  v. 
Kansas,  240  U.  S.  227;  Cream  of  Wheat  Co.  v.  County 
of  Grand  Fork,  253  U.  S.  325.  Mr.  T.  S.  Allen  for  ap¬ 
pellant.  Mr.  C.  A.  Sorensen  for  appellee.  Reported 
below :  227  N.  W.  926. 


No.  159.  Fleming  v.  Ohio.  Appeal  from  the  Supreme 
Court  of  Ohio.  Jurisdictibnal  statement  submitted  Octo¬ 
ber  13,  1930.  Decided  October  20,  1930.  Per  Curiam: 
The  motion  of  the  appellee  to  dismiss  the  appeal  herein  is 
granted;  and  the  appeal  is  dismissed  for  the  want  of 
jurisdiction.  Section  237  (a),  Judicial  Code,  as  amended 
by  the  Act  of  February  13,  1925  (43  Stat.  936,  937).  The 
petition  for  a  writ  of  certiorari  in  this  cause  is  denied.  Mr. 
Alexander  H.  Martin  for  appellant.  Messrs.  Ray  T. 
Miller,  Robert  T.  Scott,  and  David  Ralph  Hertz  for 
appellee.  Reported  below:  171  N.  E.  27. 


No.  219.  Brinkley  v.  Hassig  et  al.  Appeal  from  the 
Supreme  Court  of  Kansas,  jurisdictional  statement  sub¬ 
mitted  October  13, 1930.  Decided  October  20,  1930.  Per 
Curiam:  The  appeal  herein  is  dismissed  for  the  want  of  a 
substantial  federal  question.  Meffert  v.  Packer,  195  U.  S. 
625;  Missouri  ex  rel.  Hurwitz  v.  North,  271  U.  S.  40; 
Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  540,  550. 
Mr.  Fred  S.  Jackson  for  appellant.  Messrs.  William  A. 
Smith  and  William  C.  Ralston  for  appellees.  Reported 
below:  134  Kan.  874;  289  Pac.  64. 


No.  237.  Prideaux  v.  Des  Moines  Joint-Stock  Land 
Bank.  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Minnesota.  Jurisdictional  state- 
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ment  submitted  October  13,  1930.  Decided  October  20, 
1930.  Per  Curiam:  The  appeal  herein  is  dismissed  for 
the  want  of  jurisdiction.  Section  238,  Judicial  Code,  as 
amended  by  the  Act  of  February  13,  1925  (43  Stat.  936, 
938).  Mr.  Harold  C.  Prideaux,  pro  se.  Mr.  George 
Cosson  for  appellee.  Reported  below:  34  F.  (2d)  308. 


No.  256.  American  Oil  Co.  v.  Metz  et  al.  Appeal 
from  the  Court  of  Appeals  of  Maryland.  Jurisdictional 
statement  submitted  October  13,  1930.  Decided  October 
20,  1930.  Per  Curiam :  On  consideration  of  the  motion  of 
the  appellee,  the  Cumberland  and  Westernport  Transit 
Company,  to  dismiss  the  appeal  herein,  it  is  ordered  that 
the  appeal  be,  and  it  is  hereby,  dismissed  for  the  want  of  a 
substantial  federal  question.  Wabash  R.  Co.  v.  Flannigan, 
192  U.  S.  29;  Erie  R.  Co.  v.  Solomon,  237  U.  S.  427;  Zueht 
v.  King,  260  U.  S.  174;  Sugarman  v.  United  States,  249 
U.  S.  182;  C.  A.  King  &  Co.  v.  Horton,  276  U.  S.  600; 
Bank  of  Indianola  v.  Miller,  276  U.  S.  605;  Roe  v.  Kansas, 
278  U.  S.  191.  Messrs.  Edwin  H.  Brownley  arid  George 
Henderson  for  appellant.  Mr.  Walter  C.  Capper  for  ap¬ 
pellees.  Reported  below :  149  Atl.  4. 


No.  296.  Caldwell  v.  Louisiana.  Appeal  from  the 
Supreme.  Court  of  Louisiana.  Jurisdictional  statement 
submitted  October  13,  1930.  Decided  October  20,  1930. 
Per  Curiam:  The  appeal  herein  is  dismissed  for  the  want 
of  a  substantial  federal  question.  Atkins  v.  Kansas,  191 
U.  S.  207;  Heim  v.  McCall,  239  U.  S.  175;  Crane  v.  New 
York,  239  U.  S.  195.  Messrs.  Henry  B.  Curtis  and  Luther 
E.  Hall  for  appellant.  No  appearance  for  appellee. 
Reported  below:  170  La.  851;  129  So.  368. 


No.  443.  Dunn  v.  Ohio.  Appeal  from  the  Supreme 
Court  of  Ohio.  Jurisdictional  statement  submitted  Oc¬ 
tober  20,  1930.  Decided  October  27,  1930.  Per  Curiam: 
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The  appeal  herein  is  dismissed  for  the  want  of  a  substan¬ 
tial  federal  question.  Griffith  v.  Connecticut,  218  U.  S. 
563;  Mutual  Loan  Co.  v.  Martell,  222  U.  S.  225,  233; 
Morgan  v.  Georgia,  281  U.  S.  691.  The  petition  for  a 
writ  of  certiorari  in  this  cause  is  denied.  Messrs.  Rufus 
S.  Day  and  W.  E.  Minshall  for  appellant.  Messrs.  Gilbert 
Bettman,  Frank  R.  Hubachek,  Henry  S.  Brainard,  and 
Alfred  Clum  for  respondent.  Reported  below:  172  N.  E. 
148. 


No.  451,  Matheus,  U.  S.  Marshal,  y.  United  States 
ex  rel.  Cunningham.  Certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit.  Petition  for  certiorari 
submitted  October  20,  1930,  Decided  October  27,  1930. 
Per  Curiam:  The  petition  for  a  writ  of  certiorari  in  this 
cause  is  granted.  On  consideration  of  the  suggestion  of 
the  United  States  that  this  cause  has  abated,  it  is  ordered 
that  the  judgments  of  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  and  of  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania  in  this  cause  be,  and 
the  same  are  hereby,  vacated,  and  the  cause  is  remanded 
to  the  District  Court  with  directions  to  dismiss  the  pro¬ 
ceeding  as  abated.  United  States  ex  rel.  Claussen  v. 
Curran,  Commissioner  of  Immigration,  276  U.  S.  590. 
Solicitor  General  Thacher  and  Messrs.  Harry  S.  Ridgely 
and  W.  Marvin  Smith  for  petitioner.  Messrs.  Benjamin 
M.  Golder  and  Ruby  R.  Vale  for  respondent.  Reported 
below:  33  F.  (2d)  261. 


No.  21,  original.  Ex  parte  Daugherty.  Submitted 
October  27,  1930.  Decided  November  3,  1930.  The  mo¬ 
tion  for  leave  to  file,  a  petition  for  writ  of  mandamus  is 
granted  and  a  rule  to  show  cause  is  ordered  to  issue.  Mr 
Richard  L.  Merrick  for  petitioner.  See  post,  p.  809. 
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No.  — ,  original.  Ex  parte  Doble  Laboratories.  Sub¬ 
mitted  October  27,  1930.  Decided  November  3,  1930. 
The  motion  for  leave  to  file  a  petition  for  writ  of  man¬ 
damus  is  denied.  Messrs.  Wm.  H.  Hunt,  Frederick  S. 
Lyon,  and  Leonard  S.  Lyon  for  petitioner. 


No.  14,  original.  United  States  v.  Utah.  November 
3,  1930.  The  report  of  the  special  master  is  received  and 
ordered  to  be  filed.  Exceptions  by  the  parties,  if  any, 
shall  be  filed  on  or  before  January  26  next,  and  the  case 
is  assigned  for  hearing  on  such  exceptions,  if  any,  on 
Tuesday,  February  24  next.  Solicitor  General  Thacher 
and  Messrs.  Charles  M.  Blackmar  and  Randolph  S. 
Collins  for  the  United  States.  Messrs.  George  P.  Parker, 
Waldemar  Van  Cott,  P.  T.  Farnsworth,  Jr.,  Geo.  D. 
Parkinson,  and  Wm.  A.  Hilton  for  defendant. 


No.  442.  Magnolia  State  Building  &  Loan  Assn.  v. 
Miller,  State  Tax  Collector.  Appeal  from  the  Su¬ 
preme  Court  of  Mississippi.  Jurisdictional  statement 
submitted  October  27,  1930.  Decided  November  3,  1930. 
Per  Curiam:  The  appeal  herein  is  dismissed  for  the  want 
of  a  substantial  federal  question.  Northwestern  Mutual 
Life  Ins.  Co.  v.  Wisconsin,  247  U.  S.  132;  Kansas  City 
M.  &  B.  R.  Co.  v.  Stiles,  242  U.  S.  111.  Messrs.  Gamer 
W.  Green,  Marcellus  Green,  R.  H.  Thompson,  and  Wm. 
H.  Watkins  for  appellant.  Messrs.  Gordon  Garland  Lyell 
and  Simon  Rosenthal  for  appellee.  Reported  below: 
128  So.  585. 


No.  465.  Guaranty  Trust  Co.,  Trustee,  v.  New7 
York  &  Queens  County  Ry.  Co.  et  al.  Appeal  from 
the  Supreme  Court  of  New  York,  County  of  Queens. 
Jurisdictional  statement  submitted  October  27,  1930. 
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Decided  November  3,  1930.  Per  Curiam:  The  appeal 
herein  is  dismissed  for  the  want  of  a  substantial  federal 
question.  Wabash  R.  Co.  v.  Flannigan,  192  U.  S.  29; 
Erie  R.  Co.  v.  Solomon,  237  U.  S.  427 ;  Zucht  v.  King,  260 
U.  S.  174;  Sugarman  v.  United  States,  249  U.  S.  182; 
C .  A.  King  &  Co.  v.  Horton,  276  U.  S.  600;  Bank  of 
Indianola  v.  Miller,  276  U.  S.  605;  Roe  v.  Kansas,  278 
U.  S.  191.  Messrs.  H.  C.  McCollom,  Joseph  S.  Auerbach, 
Charles  E.  Hotchkiss,  Alfred  T.  Davison,  and  Martin  A. 
Schenck  for  appellant.  Messrs.  James  H.  McIntosh, 
James  L.  Quackenbush,  and  Charles  F.  Kingsley  for 
appellee.  Reported  below:  253  N.  Y.  190,  170  N.  E. 
887;  254  N.  Y.  126,  172  N.  E.  264. 


No.  — ,  original.  Ex  parte  Walkinshaw.  Submitted 
November  3,  1930.  Decided  November  24,  1930.  The 
motion  for  leave  to  file  petition  for  writ  of  mandamus  is 
denied.  Mr.  D.  R.  Walkinshaw,  pro  se. 


No.  304.  Robinson  et  al.  v.  Holman  et  al.  Appeal 
from  the  Supreme  Court  of  Arkansas.  Jurisdictional 
statement  submitted  November  3,  1930.  Decided  Novem¬ 
ber  24,  1930.  Per  Curiam:  The  appeal  herein  is  dismissed 
for  the  want  of  jurisdiction.  Section  237  (a)  Judicial 
Code,  as  amended  by  the  Act  of  February  13,  1925  (43 
Stat.  936,  937).  Treating  the  papers  whereon  the  appeal 
was  allowed  as  a  petition  for  writ  of  certiorari,  as  required 
by  §  237  (c)  Judicial  Code,  as  amended  (43  Stat.  936, 
938),  certiorari  is  denied.  Messrs.  John  A.  Kibbler  and 
Scipio  A.  Jones  for  appellants.  No  appearance  for 
appellees.  Reported  below:  26  S.  W.  (2d)  66. 


No.  22,  original.  United  States  v.  Oregon.  Submitted 
November  24,  1930.  Decided  December  1,  1930.  The 
motion  for  leave  to  file  bill  of  complaint  herein  is  granted 
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and  process  is  ordered  to  issue.  Messrs:  Charles  M.  Black- 
mar  and  Randolph  S.  Collins  for  the  United  States. 
Messrs.  /.  H.  Van  Winkle  and  L.  A.  Liljegvist  for 
defendant. 


No.  23,  original.  Ex  parte  Harper  et  al.  Submitted 
November  24,  1930.  Decided  December  1,  1930.  The 
motion  for  leave  to  file  petition  for  writ  of  mandamus  is 
granted  and  a  rule  to  show  cause  is  ordered  to  issue. 
Messrs.  Henry  J.  Bcdzer  and  Charles  T.  Coleman  for  peti¬ 
tioners.  See  post,  p.  810. 


No.  — ,  original.  Ex  parte  Blaine.  Submitted  No¬ 
vember  24,  1930.  Decided  December  1,  1930.  The  mo¬ 
tions  for  leave  to  file  petition  for  writ  of  habeas  corpus 
and  for  leave  to  proceed  in  forma  pauperis  are  denied. 
Mr.  William  Wallace  Blaine,  pro  se. 


No.  35.  General  Motors  Acceptance  Corp.  v.  United 
States.  Certificate  from  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit.  Motion  submitted  November  4, 
1930.  Decided  December  1,  1930.  Per  Curiam:  The 
motion  to  bring  up  the  entire  record  and  cause  is  granted. 
On  inspection  of  the  record  as  presented  upon  that  mo¬ 
tion,  and  the  confession  of  error  by  the  Government  in 
view  of  the  decision  of  this  Court  in  Richbourg  Motor 
Company  v.  United  States,  281  U.  S.  528,  it  is  ordered  that 
the  judgment  be,  and  the  same  is  hereby,  reversed,  and 
the  cause  is  remanded  to  the  District  Court  of  the  United 
States  for  the  District  of  Nebraska  with  instruction  to 
dismiss  the  libel.  Messrs.  John  Thomas  Smith  and  Fon¬ 
taine  Bradley  for  General  Motors  Acceptance  Corpora¬ 
tion.  Solicitor  General  Thacher  and  Assistant  Attorney 
General  Youngquist  for  the  United  States. 
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No.  467.  Latshaw,  Judge,  v.  Missouri  ex  rel. 
Kansas  City  Public  Service  Co.  Appeal  from  the 
Supreme  Court  of  Missouri.  Jurisdictional  statement 
submitted  November  24,  -1930.  Decided  December  1, 
1930.  Per  Curiam:  The  appeal  herein  is  dismissed  for 
the  want  of  jurisdiction.  Section  237  (a)  Judicial  Code 
as  amended  by  the  Act  of  February  13,  1925  (43  Stat.  936, 
937).  Treating  the  papers  whereon  the  appeal  was 
allowed  as  a  petition  for  writ  of  certiorari,  as  required  by 
§  237  (c),  Judicial  Code  as  amended  (43  Stat.  936,  938), 
certiorari  is  denied. 

In  view  of  this  disposition  of  the  case  the  Court  does 
not  pass  upon  the  motion  of  the  City  of  Kansas  City, 
Missouri,  for  leave  to  intervene  and  to  be  made  a  party 
appellant  in  this  cause.  Mr.  Marcy  K.  Brown,  Jr.,  for 
appellant.  Messrs.  Robert  W.  Otto,  Richard  J.  Higgins, 
Henry  N.  Ess,  and  Powell  C.  Groner  for  appellee.  Re¬ 
ported  below:  30  S.  W.  (2d)  105. 


No.  — ,  original.  Ex  parte  Johnson  Oil  Refining 
Co.  Submitted  December  1,  1930.  Decided  December 
8,  1930.  The  motion  for  leave  to  file  petition  for  writ  of 
mandamus  is  denied.  Mr.  Chester  I.  Long  for  petitioner. 


No.  499.  Thomas  v.  Georgia.  Appeal  from  the 
Supreme  Court  of  Georgia.  Jurisdictional  statement  sub¬ 
mitted  December  1,  1930.  Decided  December  8,  1930. 
Per  Curiam:  The  appeal  herein  is  dismissed  for  the  want 
of  jurisdiction.  Section  237(a)  Judicial  Code  as  amended 
by  the  Act  of  February  13,  1925  (43  Stat.  936,  937). 
Treating  the  papers  whereon  the  appeal  was  allowed  as  a 
petition  for  certiorari,  as  required  by  §  237(c),  Judicial 
Code,  as  amended  (43  Stat.  936,  938),  certiorari  is  denied. 
Mr.  Benjamin  E.  Pierce  for  appellant.  Messrs.  George  M. 
Napier  and  T.  R.  Gress  for  appellee.  Reported  below 
153  S.  E.  428. 
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No.  500.  Petty  v.  Georgia.  Appeal  from  the  Supreme 
Court  of  Georgia.  Jurisdictional  statement  submitted 
December  1,  1930.  Decided  December  8,  1930.  Per 
Curiam:  The  appeal  herein  is  dismissed  for  the  want  of 
jurisdiction.  Section  237(a)  Judicial  Code,  as  amended 
by  the  Act  of  February  13,  1925  (43  Stat.  936,  937). 
Treating  the  papers  whereon  the  appeal  was  allowed  as  a 
petition  for  certiorari,  as  required  by  §  237(c),  Judicial 
Code,  as  amended  (43  Stat.  936,  938),  certiorari  is  denied. 
Mr.  Benjamin  E.  Pierce  for  appellant.  Messrs.  George  M. 
Napier  and  T.  R.  Gress  for  appellee.  Reported  below: 
153  S.  E.  428. 


No.  506.  Baker  v.  New  Mexico.  Appeal  from  the 
Supreme  Court  of  New  Mexico.  Jurisdictional  statement 
submitted  December  1,  1930.  Decided  December  8,  1930. 
Per  Curiam:  The  appeal  herein  is  dismissed  for  the  want 
of  jurisdiction,  §  237(a)  Judicial  Code  as5  amended  by  the 
Act  of  February  13,  1925  (43  Stat.  936,  937) ;  California 
Powder  Works  v.  Davis ,  151  U.  S.  389,  393;  Manning  v. 
French,  133  U.  S.  186,  192, 193;  Clark  v.  Pennsylvania,  128 
U.  S.  395,  397;  Leeperv.  Texas,  139  U.  S.  462,  467;  Butler 
v.  Gage,  138  U.  S.  52;  Warfield  v.  Chaff e,  91  U.  S.  690; 
Corkran  Oil  and  Development  Co.  v.  Arnaudet,  199  U.  S. 
192,  193.  Treating  the  papers  whereon  the  appeal  was 
allowed  as  a  petition  for  writ  of  certiorari,  as  required  by 
§  237(c),  Judicial  Code,  as  amended  (43  Stat.  936,  938), 
certiorari  is  denied.  Mr.  Elmer  L.  Brock  for  appellant. 
No  appearance  for  appellee.  Reported  below:  289  Pac. 
801. 


No.  20.  Cox  v.  Colorado  et  al.  Appeal  from  the  Su¬ 
preme  Court  of  Colorado.  Argued  December  1,  1930. 
Decided  December  8,  1930.  Per  Curiam:  The  appeal 
herein  is  dismissed  for  the  want  of  jurisdiction.  Bailey 
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v.  Alabama,  211  U.  S.  452,  453;  Matter  of  Gregory,  219 
U.  S.  210;  Harlan  v.  McGourin,  218  U.  S.  442;  Riddle  v. 
Dyche,  262  U.  S.  333,  335,  336;  Craig  v.  Hecht,  263  U.  S. 
255,  277;  Goto  v.  Lane,  265  U.  S.  393;  Knewel  v.  Egan, 
268  U.  S.  442.  Messrs.  James  H.  Brown  and  M.  W. 
Spaulding  for  appellant.  Messrs.  John  S.  Underwood, 
Attorney  General  of  Colorado,  Colin  A.  Smith,  Assistant 
Attorney  General,  and  Jack  Garrett  Scott,  were  on  the 
brief,  for  appellee. 


No.  25.  Wall  et  al.  v.  Bankers  Life  Co.  Appeal  from 
the  Supreme  Court  of  Iowa.  Argued  December  4,  1930. 
Decided  December  8,  1930.  Per  Curiam:  The  appeal 
herein  is  dismissed  for  the  want  of  a  substantial  federal 
question.  Wright  v.  Minnesota  Mutual  Life  Ins.  Co., 
193  U.  S.  657 ;  Polk  v.  Mutual  Reserve  Fund  Life  Assn., 
207  U.  S.  310.  Mr.  Louis  H.  Salinger,  with  whom  Messrs. 
Howard  L.  Bump,  Francis  G.  Ryan,  James  M.  Parsons, 
John  M.  Stewart,  W.  H.  Keating,  Clarence  /.  Spencer, 
and  Vernon  W.  Lynch  were  on  the  brief,  for  appellants. 
Messrs.  Charles  S.  Bradshaw  and  Raymond  B.  Alberson 
were  on  the  brief  for'appellee.  Mr.  Frank  W.  Hamilton, 
by  special  leave  of  Court,  filed  a  brief  as  amicus  curiae. 
Reported  below:  208  la.  1053;  223  N.  W.  257. 


No.  28.  Mead-Morrison  Mfg.  Co.  v.  Marchant, 
Trustee  in  Bankruptcy.  Appeal  from  the  Supreme 
Court  of  New  York.  Argued  December  4,  5,  1930.  De¬ 
cided  December  8,  1930.  Per  Curiam:  The  appeal  herein 
is  dismissed  for  the  want  of  a  properly  presented  federal 
question.  John  v.  Paullin,  231  U.  S.  583,  585;  Central 
Union  Telephone  Co.  v.  City  of  Edwardsville,  269  U.  S. 
190,  195;  B'eaty  v.  Richardson,  276  U.  S.  599.  Mr. 
Edward  F.  McClennen,  with  whom  Mr.  Arthur  P. 
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French  was  on  the  brief,  for  appellant.  Mr.  Kenneth  M. 
Spence  for  appellee.  Reported  below:  226  App.  Div.  397 
169  N.  E.  386;  252  N.  Y.  284. 


No.  30.  Weston  v.  Beaver-Remmers-Graham  Co.  et 
al.  Appeal  from  the  Supreme  Court  of  Ohio.  Argued 
December  5,  1930.  Decided  December  8,  1930.  Per 
Curiam:  The  motion  of  the  appellees  to  dismiss  the  appeal 
herein  is  granted,  and  it  is  ordered  that  the  appeal  be, 
and  the  same  is  hereby,  dismissed  for  the  want  of  a  sub¬ 
stantial  federal  question.  Wabash  Ah-  Co.  v.  Flannigan, 
192  U.  S.  29;  Erie  R.  Co.  v.  Solomon,  237  U.  S.  427; 
Zucht  v.  King,  260  U.  S.  174;  Sugarman  v.  United  States, 
249  U.  S.  182;  C.  A.  King  &  Co.  v.  Horton,  276  U.  S. 
600;  Bank  of  Indianola  v.  Miller,  276  U.  S.  605;  Roe  v. 
Kansas,  278  U.  S.  191.  Mr.  Guy  H.  Wells  argued  the 
cause  and  Messrs.  Wellmore  B.  Turner  and'#.  H.  Turner 
filed  a  brief  for  appellants.  Messrs.  Murray  Seasongood, 
J.  Sprigg  McMahon,  Irvine  G.  Bieser*  Andrew  A.  Thomas, 
and  Lester  A.  Jaffe  were  on  the  brief  for  appellees. 
Reported  below:  172  N.  E.  379. 


No.  21,  original.  Ex  parte  Daugherty.  Return  to  rule 
submitted  January  5,  1931.  Decided  January  12,  1931. 
Upon  consideration  of  the  return  of  the  Honorable  George 
W.  McClintic,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  West  Virginia  to  the 
rule,  issued  in  this  case,  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  herein,  it  is  now  here  ordered 
that  the  said  rule  be,  and  the  same  is  hereby,  discharged, 
and  that  the  said  petition  be,  and  the  same  hereby  is, 
denied  without  prejudice  to  an  application  to  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit.  Mr.  Richard  L. 
Merrick  for  petitioner.  Solicitor  General  Thgcher  and 
Mr.  Erwin  N.  Griswold  for  respondent. 
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No.  23,  original.  Ex  parte  Harper  et  al.  Return  to 
rule  submitted  January  5,  1931.  Decided  January  12, 
1931.  Upon  consideration  of  the  return  of  the  Honorable 
John  E.  Martineau,  Judge  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Arkansas  to  the 
rule,  issued  in  this  case,  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  herein,  it  is  now  here  ordered 
that  the  said  rule  be,  and  the  same  is  hereby,  discharged, 
and  that  the  petition  be,  and  the  same  hereby  is,  denied. 
Mr.  Charles  T.  Coleman  for  petitioners.  Mr.  Charles  D. 
Frierson  for  respondent. 


No.  527.  Gugenhine  v.  Gerk,  Chief  of  Police,  et  al. 
Appeal  from  the  Supreme  Court  of  Missouri.  Juris¬ 
dictional  statement  submitted  January  5,  1931.  Decided 
January  12,  1931.  Per  Curiam:  The  appeal  herein  is  dis¬ 
missed  for  the  want  of  jurisdiction.  Section  237  (a)  of 
the  Judicial  Code  as  amended  by  the  Act  of  February  13, 
1925  (43  Stat.  936,  937).  Treating  the  papers  whereon 
the  appeal  was  allowed  as  a  petition  for  writ  of  certiorari, 
as  required  by  ■§  237  (c),  Judicial  Code  as  amended  (43 
Stat.  936,  938),  certiorari  is  denied.  Mr.  Freeman  L. 
Martin  for  appellant.  Mr.  Stratton  Shartel,  Attorney 
General  of  Missouri,  for  appellees.  Reported  below  31 
S.  W.  (2d)  1. 


No.  — ,  original.  Ex  parte  Delaware  Bay  &  River 
Pilots  Assn.  Submitted  January  12,  1931.  Decided 
January  19,  1931.  The  motion  for  leave  to  file  petition 
for  writ  of  mandamus  is  denied.  Mr.  Otto  Wolff,  Jr.,  for 
petitioner. 


No.  512.  United  States  v.  Malcolm.  Reported  ante, 
p.  792. 
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No.  49.  Bain  Peanut  Co.  et  al.  v.  Pinson  et  al.  Ap¬ 
peal  from  the  Court  of  Civil  Appeals,  Eleventh  Supreme 
Judicial  District  of  Texas.  Argued  January  12,  1931. 
Decided  January  19,  1931.  Per  Curiam:  The  appeal 
herein  is  dismissed  for  want  of  a  properly  presented  fed¬ 
eral  question.  John  v.  Paullin,  231  U.  S.  583,  585;  Cen¬ 
tral  Union  Telephone  Co.  v.  City  of  Edwardsville,  269 
U.  S.  190,  195;  Beaty  v.  Richardson,  276  U.  S.  599.  Mr. 
B.  G.  Mansell,  with  whom  Mr.  B.  L.  Agerton  was  on  the 
brief,  for  appellants.  Messrs.  Gib  Callaway  and  Mark 
Callaway  submitted  for  appellees.  Reported  below:  19 
S.  W.  (2d)  203.  See  same  case,  ante,  p.  499. 


No.  52.  Clark  v.  Maxwell,  Commissioner  of  Reve¬ 
nue.  Appeal  from  the  Supreme  Court  of  North  Carolina. 
Argued  January  13,  1931.  Decided  January  19,  1931. 
Per  Curiam:  The  judgment  herein  is  affirmed.  Carley  & 
Hamilton,  Inc.,  v.  Snook,  281  U.  S.  66,  72,  73;  Packard  v. 
Banton,  264  U.  S.  140,  143,  144;  Clark  v.  Titusville,  184 
U.  S.  329,  332,  333.  Mr.  Albert  L.  Cox  for  appellant. 
Messrs.  Dennis  G.  Brummitt,  Attorney  General  of  North 
Carolina,  and  Frank  Nash,  Assistant  Attorney  General, 
were  on  fhe  brief  for  appellee.  Reported  below:  150 
S.  E.  190. 


No.  412.  Roy  &  Titcomb,  Inc.,  v.  United  States.  On 
writ  of  certiorari  to  the  Court  of  Claims.  Argued  Decem¬ 
ber  11,  1930.  Decided  January  26,  1931.  Per  Curiam: 
Judgment  affirmed.,  »  (1)  Stange  v.  United  States,  ante, 
p.  270;  Aiken,  Administratrix,  v.  Burnet,  Commissioner 
of  Internal  Revenue,  ante,  p.  277;  W.  P.  Brown  &  Sons 
Lumber  Company  v.  Burnet,  Commissioner  of  Internal 
Revenue,  ante,  p.  2S3;  Burnet,  Commissioner  of  Internal 
Revenue,  v.  Chicago  Railway  Equipment  Co.,  ante,  p.  295. 
(2)  Graham  v.  Goodcell,  ante,  p.  409;  Mascot  Oil  Com- 
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party,  Inc.,  v.  United  States  ante,  p.  434.  Mr.  Sidney  P. 
Simpson,  with  whom  Messrs.  A.  C.  Rearick  and  Theodore 
B.  Benson  were  on  the  brief,  for  petitioner.  Assistant 
Attorney  General  Rugg,  with  whom  Solicitor  General 
Thacher  and'  Messrs.  Claude  R.  Branch,  Special  Assistant 
to  the  Attorney  General,  Lisle  A.  Smith,  Bradley  B. 
Gilman,  and  Erwin  N.  Griswold  were  on  the  brief,  for 
the  United  States.  Reported  below:  39  F.  (2d)  753;  69 
Ct.  Cls.  614. 


No.  97.  Roberts  Sash  &  Door  Co.  v.  United  States. 
On  writ  of  certiorari  to  the  Court  of  Claims.  Argued 
December  11,  1930.  Decided  January  26,  1931.  Per 
Curiam:  Judgment  affirmed.  United  States  v.  John 
Barth  Co.,  279  U.  S.  370.  Mr.  Jesse  I.  Miller  for  peti¬ 
tioner.  Assistant  Attorney  General  Rugg,  with  whom 
Solicitor  General  Thacher  and  Messrs.  Claude  R.  Branch, 
Special  Assistant  to  the  Attorney  General,  George  H. 
Foster,  Bradley  B.  Gilman,  and  H.  Brian  Holland  were 
on  the  brief,  for  the  United  States.  Reported  below 
69  Ct,  Cls.  363;  38  F.  (2d)  716. 


No.  546.  Lamm  v.  Silver  Falls  Timber  Co.  Appeal 
from  the  Supreme  Court  of  Oregon.  Jurisdictional  state¬ 
ment  submitted  January  19,  1931.  Decided  January  26, 
1931.  Per  Curiam:  The  appeal  herein  is  dismissed  for 
the  want  of  a  substantial  federal  question.  Wabash  R.  Co. 
v.  Flannigan,  192  U.  S.  29;  Erie  R.  Co.  v.  Solomon,  237 
U.  S.  427,  Zucht  v.  King,  260  U.  S.  174;  Sugarman  v. 
United  States,  249  U.  S.  182;  C.  A.  King  &  Co.  v.  Horton, 
276  U.  S.  600;  Bank  of  Indianola  v.  Miller,  276  U.  S.  605; 
Roe  v.  Kansas,  278  U.  S.  191.  Mr.  Arthur  I.  Moulton 
for  appellant.  Messrs.  I.  H.  Van  Winkle,  Charles  A. 
Hart,  and  Charles  E.  McCulloch  for  appellee.  Reported 
below:  286  Pac.  527;  291  id.  375. 
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No.  547.  Varrelman  v.  Flora  Logging  Co.  Appeal 
from  the  Supreme  Court  of  Oregon.  Jurisdictional  state¬ 
ment  submitted  January  19,  1931.  Decided  January  26, 
1931.  Per  Curiam:  The  appeal  herein  is  dismissed  for  the 
want  of  a  substantial  federal  question.  Wabash  R.  Co.  v. 
Flannigan,  192  U.  S.  29;  Erie  R.  Co.  v.  Solomon,  237 
U.  S.  427;  Zucht  v.  King,  260  U.  S.  174;  Sugarman  v. 
United  States,  249  U.  S.  182;  C.  A.  King  a 6  Co.  v.  Horton, 
276  U.  S.  600;  Bank  of  Indianola  v.  Miller,  276  U.  S.  605; 
Roe  v.  Kansas,  278  U.  S.  191.  Mr.  Arthur  I.  Moulton  for 
appellant.  Mr.  I.  H.  Van  Winkle  for  appellee.  Reported 
below:  286  Pac.  541;  290  id.  751. 


No.  50.  Wisconsin  Electric  Co.  v.  Dumore  Co.  On 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit.  Argued  January  12,  13,  1931.  Decided 
January  26,  1931.  Per  Curiam:  It  appearing  that  the 
asserted  conflict  in  decisions  arises  from  differences  in 
states  of  fact,  and  not  in  the  application  of  a  principle  of 
law,  the  writ  of  certiorari  is  dismissed  as  improvidently 
granted.  Mr.  George  Bayard  Jones,  with  whom  Messrs. 
Walter  F.  Murray  and  Greer  Marechal  were  on  the  brief, 
for  petitioner.  No  appearance  for  respondent.  Reported 
below:  35  F.  (2d)  555. 


No.  62.  Daily  Pantagraph,  Inc.,  v.  United  States. 
On  writ  of  certiorari  to  the  Court  of  Claims.  Submitted 
January  19,  1931.  Decided  January  26,  1931.  Per 
Curiam:  On  confession  of  error  by  the  respondent,  the 
United  States,  the  judgment  is  reversed  so  far  as  it  relates 
to  the  question  of  the  reduction  of  invested  capital  by 
reason  of  dividends  paid,  being  the  question  under  review 
by  this  Court.  Mr.  Arnold  L.  Guesmer  submitted  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attorney 
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General  Rugg  and  Messrs.  Claude  R.  Branch,  Special 
Assistant  to  the  Attorney  General,  Bradley  B.  Gilman, 
and  Erwin  N.  Griswold  submitted  for  the  United  States. 
Reported  below:  68  Ct.  Cls.  251;  37  F.  (2d)  783. 


No.  71.  Adam  v.  New  York  Trust  Co.,  Trustee.  On 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit.  Argued  January  23,  1931.  Decided  Janu¬ 
ary  26,  1931.  Per  Curiam:  The  writ  of  certiorari  herein 
is  dismissed  as  improvidently  granted.  Messrs.  Michael 
Adam  and  Richard  A.  Dowling  submitted  for  petitioner. 
Mr.  Charles  Rosen,  with  whom  Messrs.  Stamps  Farrar 
and  Edwin  C.  Hollins  were  on  the  brief,  for  respondent. 
Reported  below:  37  F.  (2d)  826. 


No.  — ,  original.  Ex  parte  Jackson.  Submitted  Janu¬ 
ary  26,  1931.  Decided  February  2,  1931.  The  motion 
for  leave  to  file  petition  for  writ  of  mandamus  is  denied. 
Mr.  Crandall  Mackey  for  petitioner. 


No.  — ,  original.  Ex  parte  Stutzman.  Submitted 
January  28,  1931.  Decided  February  2,  1931.  The  mo¬ 
tion  for  leave  to  file  petition  for  writ  of  mandamus  and 
for  leave  to  proceed  in  forma  pauperis  is  denied.  Mr. 
Charles  A.  Stutzman,  pro  se. 


No.  — ,  original.  Ex  parte  Dial.  S/ubmitted  January 
26,  1931.  Decided  February  2,  193R  The  motion  for 
leave  to  file  petition  for  writ  of  mandamus  is  denied.  Mr. 
Frank  Dial,  pro  se. 


No.  567.  Denver  &  Salt  Lake  R.  Co.  v.  Board  of 
County  Commissioners  of  Routt  County;  and 
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No.  568.  Same  v.  Board  of  County  Commissioners 
of  Moffat  County.  Appeals  from  the  Supreme  Court 
of  Colorado.  Jurisdictional  statement  submitted  Janu¬ 
ary  26,  1931.  Decided  February  2,  1931.  Per  Curiam: 
The  appeals  herein  are  dismissed  for  the  want  of  juris¬ 
diction.  Section  237  (a),  Judicial  Code,  as  amended  by 
the  Act  of  February  13,  1925  (43  Stat.  936,  937.)  Treat¬ 
ing  the  papers  whereon  the  appeals  in  these  causes 
were  allowed  as  petitions  for  writs  of  certiorari  (§  237 
(c)  Judicial  Code,  as  amended,  43  Stat.  936,  938), 
consideration  thereof  is  postponed,  and  leave  is  granted 
to  petitioners  to  file  briefs  supporting  applications  for 
certiorari  within  15  days,  with  10  days  for  opposing  coun¬ 
sel  to  reply.  The  clerk  shall  cause  the  record  to  be 
printed  and,  on  the  first  motion  day  after  the  expiration 
of  the  time  granted  to  the  parties  for  the  filing  of  briefs, 
shall  submit  these  cases  to  the  Court  for  further  con¬ 
sideration.  Mr.  Elmer  L.  Brock  for  appellant.  Mr. 
Thomas  M.  Woodward  for  appellees.  Reported  below: 
291  Pac.  1020,  1022. 

No.  574.  Bevins  v.  Iowa.  Appeal  from  the  Supreme 
Court  of  Iowa.  Jurisdictional  statement  submitted  Jan¬ 
uary  26,  1931.  Decided  February  2,  1931.  Per  Curiam: 
The  appeal  herein  is  dismissed  for  the  want  of  a  sub¬ 
stantial  federal  question.  (1)  Nash  v.  United  States,  229 
U.  S.  373;  Omaechevarria  v.  Idaho,  246  U.  S.  343;  Hy- 
grade  Provision  Co.  v.  Sherman,  266  U.  S.  497,  501.  (2) 
Huntington  v.  Worthen;  Little  Rock  &  Fort  Smith  Ry.  v. 
Worthen,  120  U.  S.  97,  102.  Mr.  Donald  Evans  for  ap- 
pellant.  Messrs.  John  Fletcher  and  Neill  Garrett  for 
appellee.  Reported  below:  230  N.  W.  865. 


No.  590.  Fritzinger  v.  Illinois  et  al.  Appeal  from 
the  Supreme  Court  of  Illinois.  Jurisdictional  statement 
submitted  February  2,  1931.  Decided  February  25,  1931. 
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Per  Curiam:  The  appeal  herein  is  dismissed  for  the  want 
of  jurisdiction.  Section  237  (a)  Judicial  Code,  as  amended 
by  the  Act  of  February  13,  1925  (43  Stat.  936,  937). 
Treating  the  papers  whereon  the  appeal  was  allowed  as 
a  petition  for  writ  of  certiorari,  as  required  by  ■§  237  (c) 
Judicial  Code  as  amended  (43  Stat.  936,  938),  the  petition 
is  denied.  Mr.  Henry  Fritzinger,  pro  se.  Messrs.  Oscar 
E.  Carlstrom  and  Russell  0.  Hanson  for  appellees.  Re¬ 
ported  below:  331  Ill.  380;  163  N.  E.  149. 


No.  591.  Fritzinger  v.  Illinois  et  al.  Appeal  from 
the  Supreme  Court  of  Illinois.  Jurisdictional  state¬ 
ment  submitted  February  2,  1931.  Decided  February  25, 
1931.  Per  Curiam:  The  appeal  herein  is  dismissed  for 
the  want  of  jurisdiction.  Section  237  (a)  Judicial  Code, 
as  amended  by  the  Act  of  February  13,  1925  (43  Stat.  936^ 
937).  Treating  the  papers  whereon  the  appeal  was 
allowed  as  a  petition  for  writ  of  certiorari,  as  required  by 
'§  237  (c)  Judicial  Code,  as  amended  (43  Stat.  936,  938), 
the  petition  is  denied.  Mr.  Henry  Fritzinger,  pro  se. 
Messrs.  Oscar  E.  Carlstrom  and  Russell  0.  Hanson  for 
appellees.  Reported  below:  331  Ill.  380;  163  N.  E.  149. 


DECISIONS  GRANTING  CERTIORARI,  FROM  OC¬ 
TOBER  6,  1930,  TO  AND  INCLUDING  FEBRUARY 
25,  1931. 

No.  125.  Carr,  Director,  v.  Zaja.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Ninth  Circuit  granted.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Luhring  and  Messrs 
Claude  R.  Branch  and  Frank  M.  Parrish  for  petitioner 
Messrs.  J.  Edward  Keating  and  Erwin  I.  Feldman  for 
respondent.  Reported  below:  37  F.  (2d)  1016. 
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No.  336.  United  States  ex  rel.  Cateches  v.  Day, 
Commissioner  of  Immigration.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Second  Circuit  granted.  Mr.  Harold  Van 
Riper  for  petitioner.  Solicitor  General  Thacher  and 
Messrs.  Claude  R.  Branch,  Harry  S.  Ridgely,  and  Paul  D. 
Miller  for  respondent.  Reported  below:  41  F.  (2d)  1019. 


No.  278.  Concordia  Ins.  Co.  v.  School  District  No. 
98; 

No.  279.  Royal  Ins.  Co.,  Ltd.  v.  Same; 

No.  280.  National  Fire  Ins.  Co.  v.  Same;  and 
No.  281.  Fire  Association  of  Philadelphia  v.  Same. 
October  13,  1930.  Petition  for  writs  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Tenth  Circuit  granted. 
Messrs.  F.  A.  Rittenhouse  and  Hal  C.  Thurman  for  peti¬ 
tioners.  Messrs.  R.  M.  Rainey,  Frank  G.  Anderson,  and 
Streeter  B.  Flynn  for  respondent.  Reported  below:  40  F. 
(2d)  379. 


No.  289.  Wenglinsky  v.  Zurbrick,  District  Director 
of  Immigration  et  al.  See  same  case,  ante,  p.  798. 


No.  87.  Milliken  et  al.  v.  United  States.  October 
13,  1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Claims  granted.  Messrs.  D.  A.  Embury  and  Hugo  Kohl- 
mann  for  petitioners.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Rugg  and  Messrs.  Claude  R. 
Branch  and  Fred  K.  Dyar  for  the  United  States.  Re¬ 
ported  below:  38  F.  (2d)  381;  69  Ct.  Cls.  231. 


No.  103.  Waite  v.  United  States.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Claims 
granted.  Messrs.  O.  Ellery  Edwards  and  Joseph  W.  Cox 
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for  petitioner.  Solicitor  General  Thacker,  Assistant  At¬ 
torney  General  Rugg  and  Messrs.  Claude  R.  Branch, 
Percy  M.  Cox,  and  W.  Marvin  Smith  for  the  United 
States.  Reported  below:  63  Ct.  Cls.  438;  69  id.  153. 


No.  114.  Various  Items  of  Personal  Property  et  al. 
v.  United  States.  October  13,  1930.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sec¬ 
ond  Circuit  granted.  Messrs.  Lewis  Landes  and  Wm.  E. 
Leahy  for  petitioners.  Solicitor  General  Thacker,  Assist¬ 
ant  Attorney  General  Youngquist  and  Messrs.  John  J. 
Byrne  and  Paul  D.  Miller  for  the  United  States.  Re¬ 
ported  below:  40  F.  (2d)  422. 


No.  129.  Burnet,  Commissioner  of  Internal  Reve¬ 
nue,  v.  Wpiitehouse.  October  13,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
First  Circuit  granted.  Solicitor  General  Thacker,  Assist¬ 
ant  Attorney  General  Youngquist  and  Messrs.  Claude  R. 
Branch,  Seawall  Key,  J.  Louis  Monarch,  Clarence  M. 
C barest,  Morton  P.  Fisher,  and  Miss  Helen  R.  Carloss 
for  petitioner.  Messrs.  John  W.  Davis,  Spottswood  D. 
Bowers,  Marion  N.  Fisher,  and  Robert  W.  Candler  for 
respondent.  Reported  below:  38  F.  (2d)  162. 


No.  141.  Halbert  et  al.  v.  United  States;- 
No.  142.  Same  v.  Same; 

No.  143.  Same  v.  Same; 

No.  144.  Same  v.  Same; 

No.  145.  PlCKERN OLL  ET  AL.  V.  SAME; 

No.  146.  Elliott  et  al.  v.  Same; 

No.  147.  Petit  et  al.  v.  Same; 

No.  148.  Barichio  et  al.  v.  Same; 

No.  149.  Elliott  et  al.  v.  Same; 
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No.  150.  Same  v.  Same; 

No.  151.  Rubens  et  al.  v.  Same; 

No.  152.  Walkowsky  et  al.  v.  Same; 

No.  153.  Rolfson  et  al.  v.  Same;  and 
No.  154.  Provoe  et  al.  v.  Same.  October  13,  1930. 
Petition  for  writs  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Ninth  Circuit  granted.  Messrs.  Overton  G. 
Ellis,  Stuart  H.  Elliott,  and  Webster  Ballinger  for  peti¬ 
tioners.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Richardson,  and  Messrs.  Capo  Rodriguez  and  W. 
Marvin  Smith  for  the  United  States.  Reported  below: 
38  F.  (2d)  795,  805,  806,  799. 


No.  155.  Chesapeake  &  Ohio  Ry.  Co.  v.  Martin  et 
al.  October  13,  1930.  Petition  for  writ  of  certiorari  to 
the  Supreme  Court  of  Appeals  of  Virginia  granted.  Mr. 
Walter  Leake  for  petitioner.  No  appearance  for  re¬ 
spondents.  Reported  below:  143  S.  E.  629;  152  id.  335. 


No.  176.  Pagel,  Administrator,  v.  Hallbom.  October 
13,  1930.  Petition  for  writ  of  certiorari  to  the  Supreme 
Court  of  Minnesota  granted.  Mr.  Henry  T.  Ronning  for 
petitioner.  Mr.  Fred  W.  Putnam  for  respondent.  Re¬ 
ported  below :  229  N.  W.  344. 


No.  179.  Farbwerke  et  al.  v.  Chemical  Foundation, 
Inc.,  et  al.; 

No.  180.  Farbwerke  v.  E.  I.  du  Pont  de  Nemours  & 
Co.  et  al.  ; 

No.  181.  Deutsche  Gold  &  Silber  Scheide  Anstalt 
v.  Same; 

No.  182.  Badische-Anilin  &  Soda-Fabrik  v.  Same; 
No.  271.  Woods,  Treasurer,  v.  Chemical  Foundation, 
Inc.,  et  al.; 
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No.  272.  Sutherland,  Alien  Property  Custodian,  v. 
Farbwerke  et  al.  ; 

No.  273.  Same  v.  Deutsche  Gold  &  Silber  Scheide 
Anstalt  et  al.  ;  and 

No.  274.  Same  v.  Badische  Anilin  &  Soda-Fabrik 
et  al.  October  13,  1930.  Petitions  for  writs  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Third  Circuit 
granted.  Messrs.  Frederick  H.  Wood,  Almuth  C.  Van¬ 
diver,  and  Charles  F.  Curry  for  petitioners  in  Nos.  179, 
180,  181,  and  182.  Solicitor  General  Thacher  for  peti¬ 
tioners  in  Nos.  271,  272,  273,  and  274.  Messrs.  Joseph  H. 
Choate,  Jr.,Wm.G.  Mahafjy,  S.  M.  Stellwagin,  G.  Carroll 
Todd,  J.P.  Laffey,  W .  S.  Gregg,  Solicitor  General  Thacher, 
J.  Frank  Staley,  and  Thomas  E.  Rhodes  for  respondents 
in  Nos.  179,  180,  181,  and  182.  Messrs.  G.  Carroll  Todd, 
Joseph  H.  Choate,  Jr.,  Wm.  G.  Mahafjy,  and  S.  M. 
Stellwagin  for  respondents  in  Nos.  271,  272,  273,  and  274. 
Reported  below:  39  F.  (2d)  366. 


No.  199.  Burnet,  Commissioner  of  Internal  Rev¬ 
enue,  v.  Houston.  October  13,  1930.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  granted.  Solicitor  General  Thacher,  Assistant  At¬ 
torney  General  Youngquist  and  Messrs.  J.  Louis  Mon¬ 
arch,  John  G.  Remey,  W.  Marvin  Smith,  Clarence  M. 
C barest,  and  Allin  H.  Pierce  for  petitioner.  Mr.  Wm. 
Clark  Mason  for  respondent.  Reported  below  39  F 
(2d)  351. 


No.  202.  Burnet,  Commissioner  of  Internal  Reve¬ 
nue,  v.  Henry.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  granted.  Solicitor  General  Thacher,  Assistant 
Attorney  General  Youngquist  and  Messrs.  J.  Louis 
Monarch,  John  G.  Remey,  W.  Marvin  Smith,  Clarence 
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M.  Charest,  and  Allin  H.  Pierce  for  petitioner.  Mr.  Wm. 
Clarke  Mason  for  respondent.  Reported  below  39  F 
(2d)  358. 


No.  203.  Burnet,  Commissioner  of  Internal  Reve¬ 
nue,  v.  Porter  et  al.  October  13,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  granted.  Solicitor  General  Thacker,  As¬ 
sistant  Attorney  General  Youngquist  and  Messrs.  J. 
Louis  Monarch,  John  G.  Remey,  W.  Marvin  Smith, 
Clarence  M.  Charest,  and  Allin  H.  Pierce  for  petitioner. 
Mr.  Walter  Lee  Sheppard  for  respondents.  Reported 
below:  39  F.  (2d)  360. 


No.  205.  Rose,  Collector,  v.  Grant;  and 
No.  206.  Same  v.  Grant  et  al.  October  13,  1930.  Pe¬ 
tition  for  writs  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Fifth  Circuit  granted.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs:  Claude  R.  Branch,  Sewall  Key,  Andrew  D.  Sharpe, 
and  Paul  D.  Miller  for  petitioner.  Messrs.  John  M. 
Slaton  and  Richard  H.  Wilmer  for  respondents.  Reported 
below:  39  F.  (2d)  338,  340. 


No.  231.  Burnet,  Commissioner  of  Internal  Rev¬ 
enue  v.  Chicago  Railway  Equipment  Co.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  granted.  Solicitor 
General  Thacher  for  petitioner.  Mr.  Wm.  S.  Oppenheim 
for  respondent.  Reported  below:  39  F.  (2d)  378. 


No.  235.  Flynn,  Executor,  v.  New  York,  New 
Haven  &  Hartford  R.  Co.  October  13,  1930.  Petition 
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for  writ  of  certiorari  to  the  Supreme  Court  of  Errors  of 
Connecticut  granted.  Mr.  Thomas  R.  FitzSimmons  for 
petitioner.  Mr.  Edward  R.Brumley  for  respondent.  Re¬ 
ported  below:  111  Conn.  196;  149  Atl.  682. 


No.  239.  Maynard,  Administrator,  v.  Elliott,  Trus¬ 
tee; 

No.  240.  Varney  v,  Same; 

No.  241.  Smith  et  al.  v.  Same;  and 

No.  242.  Rutherford  v.  Same.  October  13,  1930. 
Petition  for  writs  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  granted.  Messrs.  Randolph 
Bias  and  Wells  Goodykoontz  for  petitioners.  Mr.  Stan¬ 
ley  Reed  for  respondent.  Reported  below:  40  F.  (2d)  17. 


No.  252.  United  States  v.  Wells  et  al.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Claims  granted.  Solicitor  General  Thacher  for  the  United 
States.  Mr.  W.  W.  Spalding  for  respondents.  Reported, 
below:  39  F.  (2d)  998;  69  Ct.  Cls.  485. 


No.  261.  Standard  Marine  Ins.  Co.,  Ltd.,  v.  Scottish 
Metropolitan  Assurance  Co.,  Ltd.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  granted.  Mr.  Russell  T. 
Mount  for  petitioner.  Messrs.  T.  Catesby  Jones  and  James 
W.  Ryan  for  respondent.  Reported  below:  39  F.  (2d) 
436. 


No.  263.  Maas  &  Waldstein  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Messrs.  George  E.  Holmes,  W. 
A.  Sutherland,  and  TJonaid  Havens  for  petitioner. 
Solicitor  General  Thacher,  Assistant  Attorney  General 


282  U.S. 


OCTOBER  TERM,  1930. 

Decisions  Granting  Certiorari. 


823 


Rugg  and  Messrs.  Claude  R.  Branch  and  Charles  R.  Pol¬ 
lard  for  the  United  States.  Reported  below:  37  F.  (2d) 
196;  68  Ct.  Cls.  613. 


No.  282.  Bonwit  Teller  &  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Mr.  Arthur  B.  Hyman  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Rugg  and  Messrs.  Claude  R.  Branch  and  George 
H.  Foster  for  the  United  States.  Reported  below:  39  F. 
(2d)  730;  69  Ct.  Cls.  638. 


No.  288.  Burnet,  Commissioner  of  Internal  Rev¬ 
enue,  v.  Thompson  Oil  &  Gas  Co.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Tenth  Circuit  granted.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Sewcdl  Key,  J.  Louis  Monarch,  Raul  D.  Miller, 
and  Clarence  M.  Charest  for  petitioner.  Messrs.  Phil  D. 
Morelock  and  James  S.  Y.  Ivins  for  respondent.  Reported 
below:  40  F.  (2d)  493. 


No.  315.  Smith,  Administratrix,  v.  Springdale 
Amusement  Park  et  al.  October  13,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  granted.  Messrs.  E.  Howard  McCaleb  and 
John  E.  Sater  for  petitioner.  Mr.  Paul  Bakewell  for 
respondents.  Reported  below:  40  F.  (2d)  173. 


No.  352.  V.  Loewers  Gambrinus  Brewery  Co.  v. 
Anderson,  Collector.  October  20,  1930.  The  petition 
for  a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  is  granted,  limited  to  the  question 
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whether  the  petitioner  is  entitled  to  any  deduction  for 
obsolescence  of  its  tangible  property  in  the  taxable  years 
1918  and  1919  under  §  234  (a)  (7)  of  the  Revenue  Act 
of  1918.  Messrs.  Arthur  B.  Hyman  and  Karl  D.  Loos  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attor¬ 
ney  General  Youngquist  and'  Messrs.  Claude  R.  Branch, 
J .  Louis  Monarch,  and  Norman  D.  Keller  for  respondent. 
Reported  below:  42  F.  (2d)  216. 


No.  362.  Gasoline  Products  Co.,  Inc.,  v.  Champlin 
Refining  Co.  October  20,  1930.  The  petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  is  granted,  limited  to  the  question  whether  the 
Circuit  Court  of  Appeals  erred  in  limiting  the  new  trial 
to  the  question  of  damages.  Mr.  John  B.  Marsh  for  pe¬ 
titioner.  Messrs.  Horace  G.  McKeever,  Harry  O. 
Glasser,  and  Carl  C.  Jones  for  respondent.  Reported 
below:  39  F.  (2d)  521. 


No.  448.  Prussian  v.  United  States.  October  20, 
1930.  The  petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  is  granted.,  lim¬ 
ited  to  the  question  whether  the  indictment  states  an 
offense  under  the  Criminal  Code.  Messrs.  Walter  B. 
Milkman  and  Harold  L.  Turk  for  petitioner.  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch,  Harry 
S.  Ridgely,  and  W.  Marvin  Smith  for  the  United  States. 
Reported  below:  42  F.  (2d)  854. 


No.  323.  Second  National  Bank  v.  United  States 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Messrs.  W.  A.  Sutherland  and 
Samuel  Nesbit  Evins  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Rugg  and  Messrs. 
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Claude  R.  Branch  and  W.  Marvin  Smith  for  the  United 
States.  Reported  below :  69  Ct.  Cls.  745. 


No.  337.  Boston  Pressed  Metal  Co.  v.  United  States. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Mr.  Harry  Friedman  for  peti¬ 
tioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Rugg  and  Messrs.  Claude  R.  Branch  and  W.  Mar¬ 
vin  Smith  for  the  United  States.  Reported  below:  42  F. 
(2d)  312;  70  Ct.  Cls.  272. 


No.  463.  Daniel  Reeves,  Inc.,  v.  Anderson,  Collec¬ 
tor.  October  20,  1930.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
granted.  Messrs.  Elkan  Turk  and  Herman  Goldman  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Young quist  and  Messrs.  Claude  R.  Branch  and 
S.  Dee  Hanson  for  respondent.  Reported  below:  43  F. 
(2d)  679. 


No.  195.  Columbus  &  Greenville  Ry.  Co.  et  al.  v. 
Miller,  State  Tax  Collector.  October  20,  1930.  Pe¬ 
tition  for  writ  of  certiorari  to  the  Supreme  Court  of 
Mississippi  granted.  Messrs.  William  H.  Watkins,  R.  C. 
Stovall,  and  A.  F.  Gardner,  Sr.,  for  petitioners.  Messrs. 
George  Butler  and  Simon  Rosenthal  for  respondent.  Re¬ 
ported  below:  127  So.  784. 


No.  330.  Twin  City  Pipe  Line  Co.  et  al.  v.  Harding 
Glass  Co.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  granted.  Mr.  J.  P.  Woods  for  petitioners.  Messrs. 
Joseph  R.  Brown  and  James  B.  McDonough  for  respond¬ 
ent.  Reported  below:  39  F.  (2d)  408. 
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No.  342.  Southern  Railway  Co.  v.  Hussey.  October 
20,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  granted.  Messrs. 
Charles  A.  Houts  and  H.  N.  Quigley  for  petitioner.  Mr. 
Jesse  W.  Barrett  for  respondent.  Reported  below:  42  F. 
(2d)  70. 


No.  351.  Eckert  v.  Burnet,  Commissioner  of  Inter¬ 
nal  Revenue.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  granted.  Messrs:  C.  R.  Dewey  and  Henry  T. 
Dorrance  for  petitioner.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Youngquist  and  Messrs. 
Claude  R.  Branch,  Sewall  Key,  and  A.  H.  Conner  for 
respondent.  Reported  below :  42  F.  (2d)  158. 


No.  370.  Alford  v.  United  States.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  granted.  Messrs.  Thos.  M. 
Foley  and  Leo  R.  Friedman  for  petitioner.  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch  and  Harry 
S.  Ridgely  for  the  United  States.  Reported  below  41  F 
(2d)  157. 


No.  422.  Custer  v.  McCutcheon.  October  20,  1930. 
Petition  for  writ,  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Ninth  Circuit  granted.  Messrs.  James  R. 
Bothwell  and  J .  F.  Nugent  for  petitioner.  Solicitor  Gen - 
ercd  Thacher,  Assistant  Attorney  General  Richardson  and 
Messrs.  Claude  R.  Branch,  E.  T.  Burke,  and  Paul  D. 
Miller  for  respondent.  Reported  below:  41  F.  (2d)  354. 


No.  423.  Sanchez  v.  Borras.  October  20,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
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for  the  First  Circuit  granted.  Mr.  Nelson  Gammans  for 
petitioner.  Messrs.  Henry  G.  Molina,  Archie  0.  Dawson, 
and  Sidney  P.  Simpson  for  respondent.  Reported  below : 
41  F.  (2d)  914. 


No.  426.  McCaughn,  Collector,  v.  Hershey  Choco¬ 
late  Co.; 

No.  427.  Lederer,  Collector,  v.  Same; 

No.  428.  Davis,  Collector,  v.  Same; 

No.  429.  Lederer,  Collector,  v.  Same; 

No.  430.  McCaughn,  Collector,  v.  Same; 

No.  431.  Davis,  Collector,  v.  Same; 

No.  432.  Same  v.  Klein  Chocolate  Co.  ; 

No.  433.  Lederer,  Collector,  v.  Same; 

No.  434.  Same  v.  Same; 

No.  435.  McCaughn,  Collector,  v.  Same; 

No.  436.  Lederer,  Collector,  v.  Wilbur-Suchard 
Chocolate  Co.  ; 

No.  437.  Same  v.  Same; 

No.  438.  McCaughn,  Collector,  v.  Same; 

No.  439.  Davis,  Collector,  v.  York  Chocolate  Co.; 

No.  440.  Lederer,  Collector,  v.  Same;  and 

No.  441.  McCaughn,  Collector,  v.  Same.  October 
20,  1930.  Petition  for  writs  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  granted.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Young- 
quist  and  Messrs.  Claude  R.  Branch,  Sewall  Key,  J.  Louis 
Monarch,  and  Clarence  M.  Charest  for  petitioners. 
Messrs.  A.  Allen  Woodruff,  F.  Lyman  Windolph,  and 
Wm.  Clarke  Mason  for  respondents.  Reported  below: 
42  F.  (2d)  408. 


No.  445.  Baldwin  v.  Iowa  State  Traveling  Men’s 
Assn.  October  20,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
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granted.  Messrs.  C.  W.  Prince,  James  Beery,  Denton 
Dunn,  and  F.  W.  Lehmann,  Jr.,  for  petitioner.  Mr.  J.  M. 
Parsons  for  respondent.  Reported  below:  40  F.  (2d) 
357. 


No.  387.  Klein  et  al.  v.  United  States.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Claims  granted.  Messrs.  Benjamin  B.  Pettus,  Edward 
Clifford,  and  H.  H.  Shinnick  for  petitioners.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Rugg,  and 
Mr.  Fred  K.  Dyar  for  the  United  States.  Reported  be¬ 
low:  42  F.  (2d)  596;  70  Ct.  Cls.  151. 


No.  416.  United  States  v.  Wyman,  Partridge  &  Co. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Solicitor  General  Thacher  for 
the  United  States.  Messrs.  Frank  J.  Albus  and  Wm. 
Meyerhoff  for  respondent.  Reported  below:  41  F.  (2d) 
886;  70  Ct.  Cls.  119. 


No.  455.  Phillips  et  al.  v.  Commissioner  of  Inter¬ 
nal  Revenue.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  granted.  Messrs.  Elkan  Turk  and  Herman  Gold¬ 
man  for  petitioners.  Solicitor  General  Thacher,  As¬ 
sistant  Attorney  General  Young quist  and  Messrs.  Claude 
R.  Branch,  Sewall  Key,  Morton  K.  Rothschild,  Paul  D. 
Miller,  Clarence  M.  Charest,  and  Allin  H.  Pierce  for  re¬ 
spondent.  Reported  below:  42  F.  (2d)  177. 


No.  451.  Matheus,  U.  S.  Marshal,  v.  United  States 
ex  rel.  Cunningham.  See  same  case,  ante,  p.  802. 
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No.  400.  Mascot  Oil  Co.,  Inc.,  v.  United  States. 
October  27,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Messrs.  Theodore  B.  Benson, 
Wm.  Meyerhoff,  and  W.  A.  Sutherland  for  petitioner. 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Rugg  and  Messrs.  Claude  R.  Branch  and  George  H.  Foster 
for  the  United  States.  Reported  below:  42  F.  (2d)  309; 
70  Ct.  Cls.  246.  See  ante,  p.  434. 


No.  412.  Roy  &  Titcomb,  Inc.,  v.  United  States. 
October  27,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  granted.  Messrs.  Theodore  B.  Benson, 
A.  C.  Rearick,  and  Sidney  P.  Simpson  for  petitioner. 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Rugg  and  Messrs.  Claude  R.  Branch  and  Lisle  A.  Smith 
for  the  United  States.  Reported  below:  39  F.  (2d)  753; 
69  Ct.  Cls.  614.  See  ante,  p.  811. 


No.  484.  Federal  Trade  Commission  v.  Raladam  Co. 
November  3,  1930.  The  petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  is 
granted,  limited  to  the  question  of  the  jurisdiction  of  the 
Federal  Trade  Commission.  Solicitor  General  Thacher, 
Assistant  to  the  Attorney  General  O'Brian  and  Messrs. 
Claude  R.  Branch,  Charles  H.  Weston,  William  G.  Davis, 
Robert  E.  Healy,  and  Martin  A.  Morrison  for  petitioner. 
Mr.  Thomas  G.  Long  for  respondent.  Reported  below:  42 
F.  (2d)  430. 


No.  97.  Roberts  Sash  &  Door  Co.  v.  United  States. 
Petition  for  writ  of  certiorari  to  the  Court  of  Claims.  No¬ 
vember  24,  1930.  In  view  of  the  conflict  of  decisions 
appearing  since  the  former  order  of  this  Court,  it  is  or- 
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dered  that  the  petition  for  rehearing  be,  and  the  same  is 
hereby,  granted.  The  order  heretofore  entered  on  October 
13,  1930,  denying  the  petition  for  writ  of  certiorari  herein 
is  vacated,  and  it  is  ordered  that  the  petition  for  writ  of 
certiorari  in  this  case  be,  and  the  same  is  hereby,  granted. 
Mr,  Jesse  I.  Miller  for  petitioner.  Solicitor  General 
Thacker,  Assistant  Attorney  General  Rugg  and  Messrs. 
Claude  R.  Branch,  George  H.  Foster,  and  Fred  K.  Dyar 
for  the  United  States.  Reported  below:  38  F.  (2d)  716; 
69  Ct.  Cls.  363.  See  same  case,  ante,  p.  812. 


No.  425.  Group  No.  1,  Oil  Corp.  v.  Bass,  Collector 
of  Internal  Revenue.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit.  No¬ 
vember  24,  1930.  '  In  view  of  the  interest  of  the  State  of 
Texas,  as  stated  by  it  as  amicus  curiae  in  support  of  the 
petition  ,for  rehearing,  it  is  ordered  that  the  petition  for 
rehearing  be,  and  the  same  is  hereby,  granted.  The  order 
heretofore  entered  on  October  20,  1930,  denying  the  pe¬ 
tition  for  writ  of  certiorari  herein  is  vacated,  and  it  is 
ordered  that  the  petition  for  writ  of  certiorari  in  this  case 
be,  and  the  same  is  hereby,  granted.  Messrs.  Homer  L. 
Bruce  and  James  A.  Baker  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  Claude  R.  Branch,  Sewall  Key,  and  John  G. 
Remey  for  respondent.  Reported  below :  41  F  (2d)  483. 


No.  457.  Duquesne  Steel  Foundry  Co.  v.  Burnet, 
Commissioner  of  Internal  Revenue.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit.  November  24,  1930.  In  view  of  the  conflict  of 
decisions  appearing  since  the  former  order  of  this  Court, 
it  is  ordered  that  the  petition  for  rehearing  be,  and  the 
same  is  hereby,  granted.  The  order  heretofore  entered  on 
October  20, 1930,  denying  the  petition  for  writ  of  certiorari 
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herein  is  vacated  and  it  is  ordered  that  the  petition  for 
writ  of  certiorari  in  this  case  be,  and  the  same  is  hereby, 
granted.  Mr.  Wm.  S.  Moorhead  for  petitioner.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Young- 
quist  and  Messrs.  Claude  R.  Branch ,  Sewall  Key,  John 
Henry  McEvers,  W.  Marvin  Smith,  and  Clarence  M. 
Charest  for  respondent.  Reported  below:  41  F.  (2d)  995. 


No.  489.  Enameled  Metals  Co.  v.  Burnet,  Commis¬ 
sioner  of  Internal  Revenue.  November  24, 1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  granted.  Messrs.  S.  Leo  Ruslander, 
Samuel  Kaufman,  Clarence  N.  Goodwin,  and  George  R. 
Beneman  for  petitioner.  Solicitor  General  Thacher,  As¬ 
sistant  Attorney  General  Youngquist  and  Messrs.  Claude 
R.  Branch,  J.  Louis  Monarch,  John  MgcC.  Hudson,  and 
Clarence  M.  Charest  for  respondent.  Reported  below:  42 
F.  (2d)  213. 


No.  477.  Husty  et  al.  v.  United  States.  November 
24,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  granted.  Messrs. 
John  B.  McMahon  and  P.  F.  Parrott  for  petitioners. 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Youngquist  and  Messrs.  Claude  R.  Branch,  Mahlon  D. 
Kiefer,  F.  Cadmus  Damrell,  and  Paul  D.  Miller  for  the 
United  States.  Reported  below:  30  F.  (2d)  1012. 


No.  490.  Frank  L.  Young  Co.  v.  McNeal  Edwards 
Co.  November  24,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  First  Circuit 
granted.  Messrs.  John  G.  Palfrey  and  Charles  F.  Albert 
for  petitioner.  Mr.  Asa  P.  French  for  respondent.  Re¬ 
ported  below:  42  F.  (2d)  829.  See  also  35  id.  829;  43  id. 
99. 
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No.  504.  United  States  v.  Macintosh.  November 
24,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  granted.  Solici¬ 
tor  General  Thacker  and  Messrs.  Harry  S.  Ridgely  and 
Paul  D.  Miller  for  the  United  States.  Mr.  John  W.  Davis 
for  respondent.  Reported  below:  42  F.  (2d)  845. 


No.  505.  United  States  v.  Bland.  November  24, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  granted.  Solicitor  Gen¬ 
eral  Thacher  and  Messrs'  Harry  S.  Ridgely  and  Paul  D. 
Miller  for  the  United  States.  Emily  Marx  for  respondent. 
Reported  below:  42  F.  (2d)  842. 


No.  508.  Heiner,  Collector  of  Internal  Revenue,  v. 
Erie  Coal  &  Coke  Co.  November  24,  1930.  Petition 
for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  granted.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Youngquist,  Assistant  At¬ 
torney  General  Rugg,  and  Messrs.  Claude  R.  Branch, 
Sewall  Key,  Geo.  H.  Foster,  and  Norman  D.  Keller  for 
petitioner.  No  appearance  for  respondent.  Reported 
below:  42  F.  (2d)  214. 


No.  519.  American  Glue  Co.  v.  United  States. 
November  24,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  granted. 
Mr.  Harris  H.  Gilman  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch,  J.  Louis  Monarch,  and  Nor¬ 
man  D.  Keller  for  the  United  States.  Reported  below 
42  F.  (2d)  235. 
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No.  529.  Jennings,  Executrix,  v.  Anderson,  Col¬ 
lector.  November  24,  1930.  Petition  for  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  granted.  Messrs.  Robert  N.  Miller,  Ewing 
Everett  and  J.  Robert  Sherrod  for  petitioner.  Solicitor 
General  Thacker,  Assistant  Attorney  General  Young- 
quist  and  Messrs.  Claude  R.  Branch,  J.  Louis  Monarch, 
and  Norman  D.  Keller  for  respondent.  Reported  below: 
43  F.  (2d)  683. 


No.  520.  Lewis-Simas- Jones  Co.  v.  Southern  Pa¬ 
cific  Co.  December  1,  1930.  Petition  for  writ  of  cer¬ 
tiorari  to  the  District  Court  of  Appeals,  First  Appellate 
District,  of  California,  granted.  Messrs.  Ernest  Clewe 
and  Robert  E.  Quirk  for  petitioner.  Messrs.  Henley  C. 
Booth,  J.  R.  Bell,  G.  H.  Muckley,  and  James  E.  Lyons 
for  respondent.  Reported  below:  289  Pac.  643. 


No.  521.  Burnet,  Commissioner  of  Internal  Reve¬ 
nue,  v.  Logan;  and 

No.  522.  Same  v.  Bruce.  December  1,  1930.  Peti¬ 
tion  for  writs  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Second  Circuit  granted.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  J.  Louis  Monarch,  Randolph  C.  Shaw,  Clarence 
M.  C barest,  and  Allin  H.  Pierce  for  petitioner.  Mr. 
R.  S.  Doyle  for  respondents.  Reported  below:  42  F.  (2d) 
193,  197. 


No.  543.  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
Ry.  Co.  v.  Moquin.  December  8,  1930.  The  petition 
for  a  writ  of  certiorari  in  this  case  to  the  Supreme  Court 
of  Minnesota  is  granted,  limited  to  the  question  arising 
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from  the  failure  of  the  state  court  to  grant  a  new  trial 
in  a  case  under  the  Federal  Employers’  Liability  Act 
where  the  verdict  was  obtained  by  appeals  to  passion  and 
prejudice.  Messrs.  Henry  S.  Mitchell  and  John  E.  Pal¬ 
mer  for  petitioner.  Messrs.  Tom  Davis  and  Ernest  A. 
Michel  for  respondent.  Reported  below:  231  N.  W.  829; 
see  also,  231  id.  920. 


No.  565.  Wright  &  Taylor,  Inc.,  v.  Lucas,  Collector 
of  Internal  Revenue.  December  8,  1930.  Petition  for 
a  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  granted.  Messrs.  Donald  V.  Hunter  and 
Robert  N.  Miller  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  Claude  R.  Branch ,  Sewall  Key,  and  Norman 
D.  Keller  and  John  MacC.  Hudson  for  respondent.  Re¬ 
ported  below:  34  F.  (2d)  328;  45  id.  75. 


No.  542.  McCormick  et  al.  v.  Burnet,  Commissioner 
of  Internal  Revenue.  December  8,  1930.  Petition 
for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit  granted.  Messrs.  Robert  N.  Miller, 
Horace  Kent  Tenney,  George  T.  Rogers,  Henry  F.  Ten¬ 
ney,  and  Roger  Sherman  for  petitioners.  Solicitor  Gen¬ 
eral  Thacher  for  respondent.  Reported  below:  43  F. 
(2d)  277. 


No.  535.  Burnet,  Commissioner  of  Internal  Rev¬ 
enue,  v.  Northern  Trust  Co.,  Executor.  December  8, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  granted.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Youngquist 
and  Messrs.  J.  Louis  Monarch,  Clarence  M.  C barest,  and 
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Prew  Savoy  for  petitioner.  Messrs.  Theodore  Schmidt, 
Edward  H.  Blanc,  Russell  L.  Bradford,  John  W.  Davis, 
and  Frederic  Ullmann  for  respondent.  Reported  below 
41  F.  (2d)  732. 


No.  549.  Nash-Breyer  Motor  Co.  v.  Burnet,  Com¬ 
missioner  of  Internal  Revenue.  January  5,  1931.  Pe¬ 
tition  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  granted.  Messrs.  T.  B.  Benson, 
Arthur  H.  Deibert,  M.  F.  Mitchell,  and  George  G.  Witter 
for  petitioner.  Solicitor  General  Thacher,  Assistant  At¬ 
torney  General  Youngquist  and  Messrs.  Claude  R. 
Branch,  Sewall  Key,  and  J.  Louis  Monarch  for  respond¬ 
ent.  Reported  below:  42  F.  (2d)  192. 


No.  552.  McBoyle  v.  United  States.  January  12, 
1931.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Tenth  Circuit  granted,  limited  to  the 
question  whether  the  National  Motor  Vehicle  Theft  Act 
applies  to  aircraft.  Mr.  Harry  F.  Brown  for  petitioner. 
Solicitor  General  Thacher  and  Messrs.  Claude  R.  Branch, 
Harry  S.  Ridgely,  and  W.  Marvin  Smith  for  the  United 
States.  Reported  below:  43  F.  (2d)  273. 


No.  581.  Morsman,  Administrator,  v.  Commissioner 
of  Internal  Revenue.  January  12,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  granted.  Messrs.  Edgar  M.  Morsman,  Jr., 
Edward  H.  Blanc,  and  Russell  L.  Bradford  for  petitioner. 
Solicitor  General  Thacher  and  Mr.  Claude  R.  Branch  for 
respondent.  Reported  below:  44  F.  (2d)  902. 
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No.  563.  Great  Northern  Ry.  Co.  v.  Delmar  Co. 
January  19,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  granted. 
Messrs.  F.  G.  Dorety  and  R.  J.  Hagman  for  petitioner. 
Mr.  Fred  W.  Putnam  for  respondent.  Reported  below: 
43  F.  (2d)  780. 


No.  600.  Atlantic  Coast  Line  R.  Co.  v.  Powe,  Ad¬ 
ministrator.  January  19,  1931.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  South  Carolina  granted. 
Messrs.  Thomas  W.  Davis  and  Arthur  R.  Young  for  peti¬ 
tioner.  Messrs.  Lionel  K.  Legge  and  W.  Turner  Logan 
for  respondent. 


No.  683.  Aldridge  v.  United  States.  Petition  for  writ 
of  certiorari  to  the  Court  of  Appeals  of  the  District  of 
Columbia.  February  25,  1931.  The  motion  for  leave  to 
proceed  further  herein  in  forma  pauperis  is  granted.  The 
petition  for  writ  of  certiorari  is  also  granted,  limited  to 
the  question  raised  by  the  exception  to  the  ruling  of  the 
trial  court  on  the  examination  on  voir  dire  of  prospective 
jurors.  Mr.  James  F.  Reilly  for  petitioner.  Messrs. 
Leo  A.  Rover,  U.  S.  Attorney  for  the  District  of  Columbia, 
and  Neil  Burkinshaw,  Assistant  U.  S.  Attorney,  for  the 
United  States.  Reported  below:  60  App.  D.  C.  — ; 
47  F.  (2d)  407. 


No.  630.  De  Forest  Radio  Co.  v.  General  Electric 
Co.  February  25,  1931.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Third  Circuit 
granted.  Messrs.  Samuel  E.  Darby,  Jr.,  and  Thomas  G. 
Haight  for  petitioner.  Messrs.  Ralph  B.  Evans,  Hubert 
Howson,  and  Albert  G.  Davis  for  respondent.  Reported 
below:  44  F.  (2d)  931. 


282  U.S. 


OCTOBER  TERM,  1930. 

Decisions  Denying  Certiorari.* 


837 


DECISIONS  DENYING  CERTIORARI,  FROM  OC¬ 
TOBER  6,  1930,  TO  AND  INCLUDING  FEBRUARY 
25,  1931. 

No.  187.  Manke  v.  United  States.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  motion  for  leave  to 
proceed  in  forma  pauperis,  denied.  Mr.  Charles  H.  Sooy 
for  petitioner.  Solicitor  General  Thacher  and  Messrs.  J. 
Frank  Staley,  W.  Clifton  Stone,  and  Paul  D.  Miller  for 
the  United  States.  Reported  below:  38  F.  (2d)  624. 


No.  190.  Goldsmith  v.  United  States.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  and  motion  for  leave 
to  proceed  in  forma  pauperis,  denied.  Mr.  H.  Ely  Gold¬ 
smith,  pro  se.  No  appearance  for  the  United  States. 
Reported  below:  42  F.  (2d)  133. 


No.  220.  Kalasanckas  v.  Hines,  Director,  U.  S.  Vet¬ 
erans’  Bureau.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Court  of  Appeals  of  the  District  of  Co¬ 
lumbia,  and  motion  for  leave  to  proceed  in  forma  pauperis, 
denied.  Mr.  Hallock  P.  Long  for  petitioner.  Solicitor 
General  Thacher  and  Messrs.  Claude  R.  Branch,  J.  Frank 
Staley,  W.  Clifton  Stone,  Paul  D.  Miller,  and  J.  T.  Brady 
for  respondent.  Reported  below:  38  F.  (2d)  389. 


No.  403.  Marceaux  v.  Police  Jury  of  Vermillion 
Parish.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Court  of  Appeals,  First  Circuit,  of  Louisiana,  and 
motion  for  leave  to  proceed  in  forma  pauperis,  denied. 
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Mr.  Charles  A.  McCoy  for  petitioner.  No  appearance  for 
respondent.  Reported  below:  126  So.  529. 


No.  469.  Fitzgerald  et  al.  v.  Union  Central  Life 
Ins.  Co.  October  13,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir¬ 
cuit,  and  motion  for  leave  to  proceed  in  forma  pauperis, 
denied.  Mr.  Joseph  F.  Fitzgerald,  pro  se.  No  appear¬ 
ance  for  respondent.  Reported  below:  42  F.  (2d)  76. 


No.  97.  Roberts  Sash  &  Door  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  See  same  case,  ante,  pp.  812, 
829.  Mr.  Jesse  I.  Miller  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Rugg  and  Messrs. 
Claude  R.  Branch  and  George  H.  Foster  for  the  United 
States.  Reported  below:  38  F.  (2d)  716;  69  Ct.  Cls.  363. 


No.  98.  Nix  v.  Sternberg,  Trustee.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Mr.  George 
W.  Dodd  fpr  petitioner.  No  appearance  for  respondent. 
Reported  below:  38  F.  (2d)  611. 


No.  99.  Adam  Schumann  Associates,  Inc.,  v.  City 
of  New  York.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  0.  Ellery  Edwards  for  ^petitioner. 
Messrs.  Arthur  J.  W.  Hilly  and  J.  Joseph  Lilly  for  re¬ 
spondent.  Reported  below:  40  F.  (2d)  216. 


No.  100.  Riverside  &  Dan  River  Cotton  Mills,  Inc., 
v.  United  States.  October  13,  1930.  Petition  for  writ 
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of  certiorari  to  the  Court  of  Claims  denied.  Messrs.  J. 
Marvin  Haynes,  Robert  H.  Montgomery,  and  Thomas  G. 
Haight  for  petitioner.  Solicitor  General  Thacher,  Assistant 
Attorney  General  Rugg  and  Messrs.  Claude  R.  Branch  and 
Charles  R.  Pollard  for  the  United  States.  Reported  be¬ 
low:  37  F.  (2d)  965;  69  Ct.  Cls.  70. 


No.  101.  York  Safe  &  Lock  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Messers.  J.  Marvin  Haynes, 
Robert  H.  Montgomery,  and  Thomas  G.  Haight  for  peti¬ 
tioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Rugg,  and  Mr.  Charles  R.  Pollard  for  the  United 
States.  Reported  below:  40  F.  (2d)  148;  69  Ct.  Cls.  529. 


No.  208.  Graniteville  Mfg.  Co.  v.  United  States; 
and 

No.  209.  National  Equipment  Co.  v.  Same.  October 
13,  1930.  Petition  for  writs  of  certiorari  to  the  Court  of 
Claims  denied.  Messrs.  Homer  Hendricks  and  J.  Robert 
Sherrod  for  petitioners.  Solicitor  General  Thacher,  As- 
sistant  Attorney  General  Rugg  and  Messrs.  Claude  R. 
Branch  and  Charles  R.  Pollard  for  the  United  States. 
Reported  below:  39  F.  (2d)  746,  757;  69  Ct.  Cls.  475,  69 
id.  549. 


No.  232.  United  States  ex  rel.  Leland  v.  McCarl, 
Comptroller  General,  et  al.  October  13,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  denied.  Messrs.  James  Craig  Pea¬ 
cock  and  John  W.  Townsend  for  petitioner.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Young quist 
and  Messrs.  Claude  R.  Branch,  Sewall  Key,  and  Clarence 
M.  Charest  for  respondents.  Reported  below:  42  F.  (2d) 
346. 
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No.  107.  Howard  v.  Owens.  October  13,  1930.  Pe¬ 
tition  for  writ  of  certiorari  to  the  Supreme  Court  of  Okla¬ 
homa  denied.  Mr.  William  Neff  for  petitioner.  Mr. 
John  S.  Severson  for  respondent.  Reported  below:  285 
Pac.  5. 


No.  110.  McCarthy  et  al.  v.  Bloedel  Donovan 
Lumber  Mills.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Messrs.  James  A.  Williams  and  Wm.  H. 
Griffin  for  petitioners.  Messrs.  E.  S.  McCord  and  W.  B. 
McCord  for  respondent.  Reported  below:  39  F.  (2d)  34. 


No.  117.  Stewart,  Trustee,  et  al.,  v.  Nebraska  Tire 
&  Rubber  Co.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  Edward  J.  McVann  for  petitioners. 
No  appearance  for  respondent.  Reported  below:  39  F. 
(2d)  309. 


No.  118.  Christian  et  al.  v.  Wilson’s  Executors  et 
al.  October  13,  1930.  Petition  for  writ  of  certiorari  to 
the  Supreme  Court  of  Appeals  of  Virginia  denied.  Mr. 
S.  H.  Williams  for  petitioners.  Mr.  Littleton  M.  Wick¬ 
ham  for  respondents.  Reported  below:  151  S.  E.  300. 


No.  119.  Massagli  v.  T.  I.  Butler  Co.  et.  al.  Octo¬ 
ber  13,  1930.  Petition  for  writ  of  certiorari  fo  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr. 
Clarence  A.  IJnn  for  petitioner.  No  appearance  for  re¬ 
spondents.  Reported  below:  39  F.  (2d)  346. 


No.  120.  A.  R.  Demory  Investment  Co.  v.  Haese, 
Trustee.  October  13,  1930.  Petition  for  writ  of  certio- 


841 


OCTOBER  TERM,  1930. 

282  U.  S.  Decisions  Denying  Certiorari. 

rari.to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied.  Messrs.  Paul  B.  Cromelin ,  Bolitha  J.  Laws ,  and 
Francis  Price  for  petitioner.  Mr.  Isaac  Pacht  for  re¬ 
spondent.  Reported  below:  38  F.  (2d)  232. 


No.  121.  Davis  v.  Tolowa  Royalties,  Inc.,  et  al. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Tenth  Circuit  denied. 
Mr.  Charles  West  for  petitioner.  No  appearance  for  re¬ 
spondents.  Reported  below:  40  F.  (2d)  264. 


No.  122.  American  Molasses  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  ,  of  Claims  denied.  Messrs.  Adrian  C.  Humphreys, 
S.  M.  Stroock,  Charles  C.  Carlin,  and  M.  Carter  Hall  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attor¬ 
ney  General  Rugg  and  Messrs.  Claude  R.  Branch,  George 
H.  Foster,  and  Paul  D.  Miller  for  the  United  States. 
Reported  below:  68  Ct.  Cls.  1. 


No.  123.  Black  Hardware  Co.  v.  Burnet,  Commis¬ 
sioner  of  Internal  Revenue.  October  13,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  John  David  Watkins 
for  petitioner.  Solicitor  General  Thacher,  Assistant  At¬ 
torney  General  Youngquist  and  Messrs.  J.  Louis  Mon¬ 
arch,  Harvey  R.  Gamble,  and  W.  Marvin  Smith  for  re¬ 
spondent.  Reported  below:  39  F.  (2d)  460. 


No.  127.  Robb  et  al.  v.  Noxon  Chemical  Products 
Co.,  Inc.,  et  al.;  and 

No.  128.  Leckie  et  al.  v.  Same.  October  13,  1930. 
Petition  for  writs  of  certiorari  to  the  Circuit  Court  of 
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Appeals  for  the  Third  Circuit  denied.  Messrs.  John  W. 
Davis  and  Clement  K.  Corbin  for  Robb  et  al.  Mr.  Maxi¬ 
milian  M.  Stallman  for  Leckie  et  al.  Mr.  James  F. 
Meagher  for  respondents.  Reported  below:  39  F.  (2d) 
318. 


No.  130.  Ingram  v.  Lewis  et  al.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Tenth  Circuit  denied.  Mr.  Charles  A. 
Chandler  for  petitioner.  Messrs.  R.  Emmett  Stewart 
and  Daniel  Haden  Linebaugh  for  respondents.  Reported 
below:  37  F.  (2d)  259. 


No.  188.  Ingram  v.  Wesley  et  al.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  Charles  A. 
Chandler  for  petitioner.  Mr.  Edward  S.  Boyles  for  re¬ 
spondents.  Reported  below:  37  F.  (2d)  201. 


No.  132.  Davis,  Bankrupt,  v.  National  Surety  Co. 
et  al.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  de¬ 
nied.  Mr.  Richard  B.  Montgomery  for  petitioner.  No 
appearance  for  respondents.  Reported  below :  38  F.  (2d) 
987. 


No.  133.  Elser,  Special  Administrator,  v.  Asia 
Banking  Corp.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  the  Philippine  Islands 
denied.  Messrs.  C.  A.  DeWitt,  Eugene  A.  Perkins,  David 
A.  Buckley,  Jr.,  and  Wm.  Cattron  Rigby  for  petitioner. 
Mr.  Allison  D.  Gibbs  for  respondent. 


No.  135.  United  States  Can  Co.  v.  Ryan.  October 
13,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
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Court  of  Appeals  for  the  Eighth  Circuit  denied.  Mr. 
Wayne  Ely  for  petitioner.  Mr.  David  W.  Hill  for  re¬ 
spondent.  Reported  below:  39  F.  (2d)  445. 


No.  171.  Spokane,  Portland  &  Seattle  Ry.  Co.  v. 
Cole.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  de¬ 
nied.  Messrs.  Charles  H.  Carey,  Charles  A.  Hart,  and 
Charles  E.  McCulloch  for  petitioner.  No  appearance  for 
respondent.  Reported  below:  40  F.  (2d)  172. 


No.  284.  Erie  Railroad  Co.  v.  Stewart.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  denied.  Messrs. 
G.  A.  Foote  and  Benjamin  D.  Holt  for  petitioner. 
Messrs.  William  L.  Day  and  Luther  Day  for  respondent. 
Reported  below:  40  F.  (2d)  855. 


No.  136.  Board  of  County  Commissioners  v.  Bris¬ 
tow  Battery  Co.  et  al.  October  13,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Tenth  Circuit  denied.  Mr.  Eugene  Jordan  for  petitioner. 
No  appearance  for  respondents.  Reported  below:  37  F. 
(2d)  504;  38  id.  562. 


No.  156.  Texas  Co.  v.  Wilbur,  Secretary  of  the  In¬ 
terior.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Court  of  Appeals  of  the  District  of  Columbia  de¬ 
nied.  Messrs.  A.  Mitchell  Palmer,  C.  B.  Ames,  Edward 
M.  Freeman,  and  William  J.  Neale  for  petitioner.  Solici¬ 
tor  General  Thacher,  Assistant  Attorney  General  Richard¬ 
son  and  Messrs.  Nat  M.  Lacy  and  Paul  D.  Miller  for 
respondent.  Reported  below :  40  F.  (2d)  787. 
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No.  157.  Seinfel  et  al.  v.  Hennenlotter,  Trustee. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  New  York  denied.  Mr.  Harold  R. 
Medina  for  petitioners.  Mr.  Matt  Goldstein  for  respond¬ 
ent.  Reported  below:  227  App.  Div.  794,  802,  804;  228 
id.  637,  819;  229  id.  734. 


No.  158.  Clay  v.  Mobile  &  Ohio  R.  Co.  October  13,- 
1930.  Petition  for  writ  of  certiorari  to  the  Supreme 
Court  of  Mississippi  denied.  Mr.  Marion  W.  Reily  for 
petitioner.  Mr.  Carl  Fox  for  respondent.  Reported  be¬ 
low:  156  Miss.  463;  125  So.  819. 


No.  162.  Salisbury  Transportation  Co.  v.  Stark 
Electric  R.  Co.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  Ohio  denied.  Messrs. 
John  W.  Guider,  Frank  J.  Hogan ,  and  Sidney  L.  Geiger 
for  petitioner.  No  appearance  for  respondent.  Reported 
.  below:  121  Oh.  St.  550;  170  N.  E.  360. 


No.  163.  Whitebird  et  al.  v.  Eagle-Picher  Lead 
Co.  et  al.  October  13,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Tenth  Circuit 
denied.  Mr.  C.  B.  Ames  for  petitioners.  Messrs.  Atlee 
Pomerene,  V.  E.  Thompson,  and  A.  C.  Wallace  for  re¬ 
spondents.  Reported  below:  40  F.  (2d)  479. 


No.  164.  Czarnikow-Rionda  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Messrs.  Frank  Roberson  and  Garrard  Glenn  for  petitioner. 
Solicitor  General  Thacher  and  Mr.  J.  Frank  Staley  for  the 
United  States.  Reported  below:  40  F.  (2d)  214. 
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No.  167.  McElvogue  v.  United  States;  and 
No.  168.  Brown  v.  Same.  October  13,  1930.  Peti¬ 
tion  for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied.  Mr.  Hugh  McElvogue, 
pro  se,  and  Mr.  William  J.  Brown,  pro  se.  Solicitor  Gen¬ 
eral  Thacker,  Assistant  Attorney  General  Youngquist, 
and  Mr.  John  J.  Byrne  for  the  United  States.  Reported 
below:  40  F.  (2d)  889,  891. 


No.  169.  Longson  v.  Belasco.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Lila  Longson, 
pro  se .  Mr.  Nathan  Burkan  for  respondent.  Reported 
below:  38  F.  (2d)  1015. 


No.  170.  Pillsblry  Flour  Mills  Co.  v.  Interlake 
Steamship  Co.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Messrs.  D.  Roger  Englar,.  Henry  N. 
Longley,  and  Ezra  G.  Benedict  Fox  for  petitioner. 
Messrs.  George  W.  Cottrell  and  Thomas  C.  Burke  for 
respondent.  Reported  below:  40  F.  (2d)  439. 


No.  172.  Passailaigue  v.  Herron  et  al.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  N.  B.  K. 
Pettingill  for  petitioner.  Mr.  Donald  C.  McMullen  for 
respondents.  Reported  below:  38  F.  (2d)  775. 


No.  173.  Stanley  Securities  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Mr.  Bernhard  Knollenberg  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attorney 
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General  Rugg  and  Messrs.  Claude  R.  Branch  and  W. 
Marvin  Smith  for  the  United  States.  Reported  below: 
38  F.  (2d)  907;  69  Ct.  Cls.  271. 


No.  174.  Ellis  v.  United  States.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Claims  de¬ 
nied.  Messrs.  Joseph  W.  Cox  and  F.  Hunter  Creech  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attor¬ 
ney  General  Rugg  and  Messrs.  Claude  R.  Branch  and 
William  W.  Scott  for  the  United  States.  Reported  be¬ 
low:  68  Ct.  Cls.  11. 


No.  175.  Weed  &  Brother  v.  United  States.  Octo¬ 
ber  13,  1930.  Petition  for  writ  of  certiorari  to  the  Court 
of  Claims  denied.  Mr.  Donald  Home  for  petitioner. 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Rugg  and  Messrs.  Claude  R.  Branch,  Paul  D.  Miller,  and 
George  H.  Foster  for  the  United  States.  Reported 
below:  38  F.  (2d)  935;  69  Ct.  Cls.  246. 


No.  177.  Chesapeake  &  Ohio  Ry.  Co.  v.  Russo,  Ad¬ 
ministrator;  and 

No.  178.  Same  v.  Same.  October  13,  1930.  Petition 
for  writs  of  certiorari  to  the  Appellate  Court  of  Indiana 
and  to  the  Supreme  Court  of  Indiana  denied.  Mr.  Al¬ 
bert  H.  Cole  for  petitioner.  Mr.  Henry  M.  Dowling  for 
respondent.  Reported  below:  163  N.  E.  283. 


No.  184.  Mathis  v.  Ligon  et  al.  .  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Tenth  Circuit  denied.  Messrs.  C.  Dale 
W olfe  and  W .  M.  Haulsee  for  petitioner.  No  appear¬ 
ance  for  respondents.  Reported  below:  37  F.  (2d)  635* 
39  id.  455. 
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No.  185.  Little,  Executrix,  v.  Keaton,  Receiver.. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Tenth  Circuit  denied. 
Mr.  Frank  T.  McCoy  for  petitioner.  Mr.  Robert  B. 
Keenan  for  respondent.  Reported  below:  38  F.  (2d)  457. 


No.  186.  Norfolk  &  Western  Ry.  Co.  v.  Aylor.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  Appeals  of  Virginia  denied.  Messrs. 
F.  M.  Rivinus  and  James  F.  Wright  for  petitioner.  No 
appearance  for  respondent.  Reported  below:  150  S.  E. 
252. 


No.  189.  Louisville  &  Nashville  R.  Co.  v.  Jolly,  Ad¬ 
ministratrix.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Court  of  Appeals  of  Kentucky  denied. 
Messrs.  A.  M.  Warren,  E.  S.  Jouett,  J.  H.  McChord,  and 
S.  D.  Rouse  for  petitioner.  Mr.  Johnst  Northcutt  for 
respondent.  Reported  below:  232  Ky.  702;  23  S.  W.  (2d) 
564. 


No.  191.  Reynolds  et  al.  v.  Schmidt  et  al.  October 
13,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Tenth  Circuit  denied.  Mr. 
Charles  West  for  petitioners.  No  appearance  for  respond¬ 
ents.  Reported  below:  40  F.  (2d)  238. 


No.  192.  Pan  American  Petroleum  &  Transport  Co. 
v.  United  States.  October  13,  1930.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sec¬ 
ond  Circuit  denied.  Messrs.  C.  I.  Clark  and  Eugene 
Underwood  for  petitioner.  Attorney  General  Mitchell 
and  Messrs.  Claude  R.  Branch,  J.  Frank  Staley,  and 
W.  Marvin  Smith  for  the  United  States.  Reported  below : 
39  F.  (2d)  569. 
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No.  194.  Star  Metal  Mfg.  Co.  et  al.  v.  Allen  Filter 
Co.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Third  Circuit  de¬ 
nied.  Mr.  E.  Hayward  Fairbanks  for  petitioners.  Mr. 
Percy  H.  Moore  for  respondent.  Reported  below:  40  F. 
(2d)  252. 


No.  196.  Packard  Motor  Car  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Messrs.  J.  Robert  Sherrod  and 
Robert  N.  Miller  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Rugg,  and  Mr. 
Claude  R.  Branch  for  the  United  States.  Reported  below : 
39  F.  (2d)  991;  69  Ct.  Cls.  570. 


No.  197.  Coughlin  v.  Southwestern  Bell  Tele¬ 
phone  Co.  October  13,  1930.  Petition  for  writ  of  certi¬ 
orari  to  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit 
denied.  Messrs.  D.  A.  Simmons  and  Thomas  H.  Ball  for 
petitioner.  Messrs.  Nelson  Phillips  and  Jos.  W.  Jamison 
for  respondent.  Reported  below:  40  F.  (2d)  349. 


No.  198.  Gamble  v.  Daniel,  Receiver.  October  13 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Messrs.  Fran¬ 
cis  A.  Brogan,  Edgar  Mt  Morsman,  Jr.,  and  C.  A.  Sorensen 
for  petitioner.  Messrs.  Arthur  F.  Mullen  and  Paul  L. 
Martin  for  respondent.  Reported  below:  39  F.  (2d)  447. 


No.  200.  Halpin,  Trustee,'  v.  Savannah  River  Elec¬ 
tric  Co.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Fourth  Circuit 
denied.  Messrs.  D.  W.  Robinson,  E.  H.  Callaway,  and 
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George  E.  O’Connor  for  petitioner.  Mr.  F.  B.  Grier  for 
respondent.  Reported  below:  41  F.  (2d)  329. 


No.  201.  Bowman  v.  Pennsylvania  Railroad  Co. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  Pennsylvania  denied.  Mr.  Charles  A. 
Ludlow  for  petitioner.  Messrs.  Frederic  D.  McKenney, 
John  Spalding  Flannery,  and  George  Bow doin  Craighill 
for  respondent.  Reported  below:  299  Pa.  558;  149  Atl 
877. 


No.  204.  United  States  ex  rel.  Endicott  et  al.  v. 
Mellon,  Secretary  of  the  Treasury,  et  al.  October 
13,  1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  denied.  Messrs.  J. 
Harry  Covington,  Spencer  Gordon,  and  Newell  W.  Ellison 
for  petitioners.  Solicitor  General  Thacher  and  Messrs. 
Claude  R.  Branch,  Sewall  Key,  Andrew  D.  Sharpe,  W. 
Marvin  Smith,  and  Clarence  M.  Charest  for  respondent. 
Reported  below:  39  F.  (2d)  505. 


No.  207.  Means  v.  United  States.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Claims  de¬ 
nied.  Messrs.  John  M.  Perry,  Arthur  A.  Ballantine,  and 
George  E.  Cleary  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Rugg  and  Messrs. 
Claude  R.  Branch  and  Fred  K.  Dyar  for  the  United  States. 
Reported  below:  39  F.  (2d)  748;  69  Ct.  Cls.  539. 


No.  211.  Quick  Action  Ignition  Co.  et  al.  v.  Maytag 
Co.  October  13,  1930.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Messrs.  Howard  M.  Cox  and  Amasa  C.  Paul  for  petition- 
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ers.  Mr.  William  H.  Davis  for  respondent.  Reported 
below:  39  F.  (2d)  595. 


No.  212.  Mars,  Executor,  v.  McDougal  et  al.  Octo¬ 
ber  13,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Tenth  Circuit  denied.  Mr.  John 
T.  Smith  for  petitioner.  Messrs.  Daniel  A.  McDougal, 
Leonard  0.  Lytle,  William  V.  Pryor,  Charles  B.  Rockwood, 
and  Nathan  A.  Gibson  for  respondents.  Reported  below: 
40  F.  (2d)  247. 


No.  213.  Osburn  California  Corp.  v.  Welch,  Col¬ 
lector.  October  13,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied.  Mr.  Ralph  W.  Smith  for  petitioner.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Youngquist 
and  Messrs.  Claude  R.  Branch,  Sewall  Key,  Harvey  R. 
Gamble ,  W.  Marvin  Smith,  Clarence  M.  C barest,  and 
F.  W.  DeWart  for  respondent.  Reported  below:  39  F. 
(2d)  41. 


No.  214.  Bank  Savings  Life  Ins.  Co.  v.  Butler.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Messrs.  J.  W.  Broaddus  and  F.  W.  McAllister  for  peti¬ 
tioner.  Mr.  Fred  A.  B oxley  for  respondent.  Reported 
below:  38  F.  (2d)  972. 


No.  215.  Aronstein  v.  New  York  Central  R.  Co. 
October  13,  1930.  Petition  for  writ  of  certiorari  to 
the  Supreme  Court  of  New  York  denied.  Mr.  Emmet 
L.  Holbrook  for  petitioner.  Messrs.  Jacob  Aronson  and 
William  Mann  for  respondent.  Reported  below:  136 
Misc.  Rep.  352;  243  N.  Y.  S.  221. 
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No.  216.  United  States  v.  Elmhirst,  Executrix. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Solicitor  General  Thacher  for 
the  United  States.  Messrs.  Swagar  Sherley,  Frederick 
DeC.  Faust,  and  Charles  F.  Wilson  for  respondent.  Re¬ 
ported  below :  38  F.  (2d)  915;  69  Ct.  Cls.  295. 


No.  221.  Pickford  et  al.  v.  Jackson,  Receiver.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia  denied. 
Mr.  Lawrence  Koenigsberger  for  petitioners.  No  appear¬ 
ance  for  respondent.  Reported  below:  41  F.  (2d)  103. 


No.  222.  Kaufman  et  al.  v.  Jackson,  Receiver.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Appeals  of  the  District  of  Columbia  denied. 
Mr.  Lawrence  Koenigsberger  for  petitioners.  No  appear¬ 
ance  for  respondent.  Reported  below:  41  F.  (2d)  103. 


No.  223.  Burnet,  Commissioner  of  Internal  Reve¬ 
nue,  v.  First  Trust  &  Savings  Bank.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Sewall  Key,  A.  H.  Conner,  Clarence  M.  C barest, 
and  Allin  H.  Pierce  for  petitioner.  Mr.  W.  S.  Hammers 
for  respondent.  Reported  below:  39  F.  (2d)  462. 


No.  224.  Higman  Towing  Co.  v.  The  Southseas  et 
al.  October  13,  1930.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Messrs.  Brantly  Harris  and  John  David  Watkins  for  peti- 
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tioner.  No  appearance  for  respondents.  Reported  be¬ 
low:  41  F.  (2d)  176. 


No.  225.  Hind  v.  Clark,  Collector  of  Internal  Reve¬ 
nue.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  C.  R.  Dewey  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  Claude  R.  Branch,  J.  Louis  Monarch,  and  W. 
Marvin  Smith  for  respondent.  Reported  below:  39  F. 
(2d)  1022. 


No.  226.  Frischer  &  Co.,  Inc.,  et  al.  v.  Tariff  Com¬ 
mission  et  al.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Court  of  Customs  and  Patent  Appeals 
denied.  Mr.  Meyer  Kraushaar  for  petitioners.  Mr.  Al¬ 
bert  MacC.  Barnes,  Jr.,  for  respondents.  Reported  below : 
39  F.  (2d)  247. 


No.  227.  Friedrichsen  v.  Guaranty  Trust  Co.,  Trus¬ 
tee,  et  al.  ;  and 

No.  228.  Same  v.  Same.  October  13,  1930.  Petition 
for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied.  Mr.  W.  C.  Mathes  for  peti¬ 
tioner.  Messrs.  Edwin  S.  S.  Sunderland,  Montgomery  B. 
Angell,  and  Thomas  Q’G.  FitzGibbon  for  respondents. 
Reported  below:  39  F.  (2d)  859. 


No.  229.  Gam  age  et  al..  v.  Masonic  Cemetery  Assn, 
et  al.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied.  Messrs.  Aaron  M.  Sargent,  Peter  turn  Suden,  and 
Sidney  M.  Van  Wyck,  Jr.,  for  petitioners.  Mr.  Edward 
I.  Barry  for  respondents.  Reported  below:  38  F.  (2d) 
950. 


282  U.  S.- 


OCTOBER  TERM,  1930. 

Decisions  Denying  Certiorari. 


853 


No.  230.  Moore  v.  Pate  et  al.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  S.  D.  Red¬ 
mond  for  petitioner.  Messrs.  Marcellus  Green  and  Gar¬ 
ner  W.  Green  for  respondents.  Reported  below:  39  F. 
(2d)  616. 


No.  233.  Atlantic  Coast  Line  R.  Co.  et  al.  v.  Bell, 
Administratrix.  October  13,  1930.  Petition  for  writ 
of  certiorari  to  the  Supreme  Court  of  South  Carolina  de¬ 
nied.  Mr.  Thomas  W.  Davis  for  petitioners.  Mr.  Louis 
M.  Shimel  for  respondent.  Reported  below:  155  S.  E. 
397. 


No.  234.  Barde  Steel  Products  Corp.  v.  Burnet, 
Commissioner  of  Internal  Revenue.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Messrs.  W.  W. 
Spalding  and  Roscoe  C.  Nelson  for  petitioner.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Youngquist 
and  Messrs.  Claude  R.  Branch,  J.  Louis  Monarch,  John 
Vaughan  Groner,  W.  Marvin  Smith,  Clarence  M.  Charest, 
and  Randolph  C.  Shaw  for  respondent.  Reported  below : 
40  F.  (2d)  412. 


No.  236.  Maryland  Casualty  Co.  v.  Massey.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Edward  B.  Klewer  for  petitioner.  Mr.  H.  D.  Minor 
for  respondent.  Reported  below:  38  F.  (2d)  724. 


No.  238.  Sacramento  Suburban  Fruit  Lands  Co.  v. 
Lindquist  et  al.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  John  L.  McNab  for  petitioner.  No 
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appearance  for  respondents.  Reported  below :  39  F.  (2d) 
900. 


No.  243.  Anahma  Realty  Corp.  v.  Burnet,  Commis¬ 
sioner  of  Internal  Revenue.  October  13,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Messrs.  Martin  Taylor 
and  N athaniel  T.  Guernsey  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  Claude  R.  Branch,  Sewall  Key,  John  Vaughan 
Groner,  W.  Marvin  Smith,  and  Clarence  M.  Charest  for 
respondent.  Reported  below:  42  F.  (2d)  128. 


No.  244.  Robertson  v.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  Minnesota  denied. 
Mr.  Frederick  M.  Miner  for  petitioner.  Messrs.  Thomas 
O  Brien,  Alexander  E.  Horn,  and  Edward  S.  Stringer 
for  respondent.  Reported  below:  230  N.  W.  585. 


No.  245.  Reichelderfer  et  al.  v.  American  Security 
&  Trust  Co.  et  al.  ;  and 

No.  246.  Same  v.  Heurich.  October  13,  1930.  Peti¬ 
tion  for  writs  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  denied.  Messrs.  William  W.  Bride, 
Vernon  E.  West,  and  Francis  H.  Stephens  for  petitioners! 
Messrs.  Frederic  D.  McKenney,  Wilton  J.  Lambert,  John 
S.  Flannery,  Rudolph  H.  Yeatman,  G.  Bowdoin  Craighill, 
and  Alexander  H.  Bell  for  respondents.  Reported  below 
40  F.  (2d)  813,  815. 


No.  414.  Reichelderfer  et  al.  v.  Dodge.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Court  of  Ap¬ 
peals  of  the  District  of  Columbia  denied.  Messrs.  Wil- 


282  U.S. 


OCTOBER  TERM,  1930. 

Decisions  Denying  Certiorari. 


855 


Ham  W.  Bride,  Vernon  E.  West,  and  Francis  H.  Stephens 
for  petitioners.  No  appearance  for  respondent.  Re¬ 
ported  below:  46  F.  (2d)  727. 


No.  247.  Great  Northern  Ry.  Co.  v.  Burnet,  Com¬ 
missioner  of  Internal  Revenue.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  denied.  Messrs.  F.  G. 
Dorety  and  J.  P.  Plunkett  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher ,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch,  Sewall  Key,  John  Vaughan 
Groner,  W.  Marvin  Smith,  Clarence  M.  C barest,  and 
Percy  S.  Crewe  for  respondent.  Reported  below:  40  F. 
(2d)  372. 


No.  248.  Chesapeake  &  Ohio  Ry.  Co.  v.  Fultz,  Ad¬ 
ministratrix;  and 

No.  249.  Same  v.  Same.  October  13,  1930.  Petition 
for  writs  of  certiorari  to  the  Appellate  Court  of  Indiana 
and  to  the  Supreme  Court  of  Indiana  denied.  Mr.  Al¬ 
bert  H.  Cole  for  petitioner.  Messrs.  Tom  Davis  and 
Ernest  A.  Michel  for  respondent.  Reported  below:  161 
N.  E.  835. 


No.  250.  Nickman  v.  New  York  Life  Ins.  Co.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Sixth  Circuit  denied.  Mr. 
John  A.  Cline  for  petitioner.  Mr.  James  R.  Garfield  for 
respondent.  Reported  below:  39  F.  (2d)  763. 


No.  251.  Rubio  v.  Collector  of  Internal  Revenue. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  the  Philippine  Islands  denied.  Messrs. 
C.  A.  DeWitt,  E.  A.  Perkins,  Dean  Hill  Stanley,  and 
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David  A.  Buckley,  Jr.,  for  petitioner.  Messrs.  Wm.  Cat- 
tron  Rigby,  W.  A.  Graham,  and  Edward  A.  Kreger  for 
respondent. 


No.  253.  First  National  Bank  et  al.  v.  Board  of 
Supervisors.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  Mississippi  denied. 
Messrs.  W.  L.  Guice  and  T.  J .  Wills  for  petitioners.  No 
appearance  for  respondent.  Reported  below:  127  So.  686. 


No.  254.  James  v.  United  States.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Claims  de¬ 
nied.  Messrs.  Robert  E.  Coulsou ,  Oscar  W.  Underwood, 
Jr.,  and  H.  C.  Kilpatrick  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Rugg  and 
Messrs.  Claude  R.  Branch  and  Charles  R.  Pollard  for  the 
United  States.  Reported  below:  38  F.  (2d)  140-  69 
Ct.  Cls.  215. 


No.  255.  James  et  al.  v.  United  States.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Claims  denied.  Messrs.  Robert  E.  Coulson,  Oscar  W.  ' 
Underwood,  Jr.,  and  H:  C.  Kilpatrick  for  petitioners! 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Rugg  and  Messrs.  Claude  R.  Branch  and  Charles  H.  Pol¬ 
lard  for  the  United  States.  Reported  below*  38  F  (2d) 
143;  69  Ct.  Cls.  230. 


No.  257.  Chesapeake  &  Ohio  Ry.  Co.  v.  Smith.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Fred  C.  Rector  for  petitioner.  No  appearance  for 
respondent.  Reported  below:  42  F.  (2d)  111. 
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No.  258.  May  et  al.  v.  Marbury  et  al.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  denied.  Messrs.  U.  G. 
Hahn  and  Joseph  Higgins  for  petitioners.  Mr.  Albert 
Williams  for  respondents.  Reported  below:  39  F.  (2d) 
438. 


No.  259.  E.  C.  Atkins  &  Co.  v.  Dunn,  Auditor.  Oc¬ 
tober  13,  1930.  Petition  for  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Messrs.  Joseph  J.  Daniels,  Samuel  Ashby,  and  Albert 
Baker  for  petitioner.  Messrs.  William  H.  Thompson  and 
Albert  L.  Robb  for  respondent.  Reported  below:  38  F. 
(2d)  403. 


No.  260.  Avery  v.  Vernon  et  al.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Appeals 
of  the  District  of  Columbia  denied.  Mr.  George  P.  Lemm 
for  petitioner.  Mr.  W.  Gwynn  Gardiner  for  respondents. 
Reported  below:  40  F.  (2d)  796. 


No.  262.  Briley  et  al.  v.  United  States.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  denied.  Messrs.  Ed¬ 
win  W.  Sims  and  Elwood  G.  Godman  for  petitioners. 
Solicitor  General  Thacher,  Assistant  to  the  Attorney  Gen¬ 
eral  O’Brian  and  Messrs.  Claude  R.  Branch,  Charles  H. 
Weston,  and  W.  Marvin  Smith  for  the  United  States. 
Reported  below:  40  F.  (2d)  49. 


No.  265.  Moore  b.  Baltimore  &  Ohio  R.  Co.  October 
13,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr. 


858 


OCTOBER  TERM,  1930. 

Decisions  Denying  Certiorari. 


282  U.S. 


Walter  F.  Boye  for  petitioner.  Messrs.  Arthur  C.  Fraser 
and  Duncan  K.  Brent  for  respondent.  Reported  below: 
37  F.  (2d)  884. 

No.  266.  Atlantic  Coast  Line  R.  Co.  v.  Covington. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  South  Carolina  denied.  Messrs. 
Thomas  W.  Davis  and  F.  L.  Willcox  for  petitioner.  Mr. 
Philip  H.  Arrowsmith  for  respondent.  Reported  below: 
155  S.  E.  438. 


No.  267.  Panhard  Oil  Corf.  v.  Societe  Anonyme  Des 
Anciens  Etablissements  Panhard  &  Levassor.  Octo¬ 
ber  13,  1930.  .  Petition  for  writ  of  certiorari  to  the  Court 
of  Customs  and  Patent  Appeals  denied.  Mr.  Julian  S. 
Wooster  for  petitioner.  Messrs.  Hugo  Mock  and  Asher 
Blum  for  respondent.  Reported  below:  39  F.  (2d)  496. 


No.  268.  Newman  v.  Burnet,  Commissioner  of  In¬ 
ternal  Revenue.  October  13,  1930.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Tenth 
Circuit  denied.  Messrs.  Charles  H.  Garnett ,  Preston  C. 
West,  A.  A.  Davidson,  Nathan  A.  Gibson,  and  Joseph  L. 
Hull  for  petitioner.  Solicitor  General  Thacher,  Assist¬ 
ant  Attorney  General  Young quist  and  Messrs.  Claude  R. 
Branch,  J.  Louis  Monarch,  Randolph  C.  Shaw,  Clarence 
M.  Charest,  and  Percy  S.  Crewe  for  respondent.  Re¬ 
ported  below:  40  F.  (2d)  225;  41  id.  743. 


No.  269.  Piggly  Wiggly  Corp.  v.  Jitney  Jungle  Corp. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Messrs.  Ernest  W.  Bradford  and  William  H.  Watkins  for 
petitioner.  Mr.  James  N.  Flowers  for  respondent.  Re¬ 
ported  below:  39  F.  (2d)  592. 
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No.  270.  F.  W.  Woolworth  Co.  v.  Davis.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Tenth  Circuit  denied.  Messrs.  Rich¬ 
ard  K.  Bridges  and  Randolph  Shirk  for  petitioner.  Mr. 
Peter  Q.  Nyce  for  respondent.  Reported  below:  41  F. 
(2d)  342. 


No.  275.  Central  Vermont  Transportation  Co.  v. 
The  Harford  et  al.  October  13,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Clarence  Bishop  Smith  for 
petitioner.  Messrs.  T.  Catesby  Jones  and  James  W. 
Ryan  for  respondents.  Reported  below:  39  F.  (2d)  1023. 


No.  276.  Atlantic  Refining  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Messrs.  Ira  Jewell  Williams, 
Ira  Jewell  Williams,  Jr.,  John  H.  Stone,  Francis  Shunk 
Brown,  and  Charles  L.  Guerin  for  petitioner.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Rugg  and 
Messrs.  Claude  R.  Branch  and  J:  Frank  Staley  for  the 
United  States.  Reported  below:  42  F.  (2d)  342;  69  Ct. 
Cls.  713. 


No.  277.  Diamond  Shoe  Co.  v.  Burnet,  Commis¬ 
sioner  of  Internal  Revenue.  October  13,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  A.  H.  Frisch  for  peti¬ 
tioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Y oungquist  and  Messrs.  Claude  R.  Branch,  J. 
Louis  Monarch,  Norman  D.  Keller,  W.  Marvin  Smith,  and 
Clarence  M.  Charest  for  respondent.  Reported  below: 
42  F.  (2d)  144. 
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No.  283.  Clinchfield  Railroad  Co.  v.  Dunn,  Ad¬ 
ministratrix.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied.  Mr.  John  W.  Price  for  petitioner. 
Messrs.  P.  A.  Bonham  and  Robert  Burrow  for  respondent. 
Reported  below:  40  F.  (2d)  586. 


No.  285.  Hartford  Accident  &  Indemnity  Co.  v. 
Weil  Brothers.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  Ray  Rushton  for  petitioner.  Mr. 
Richard  T.  Rives  for  respondent.  Reported  below :  41  F. 
(2d)  171. 


No.  286.  Chesapeake  &  Ohio  Ry.  Co.  v.  Southern 
Coal,  Coke  &  Mining  Co.  October  13,  1930.  Petition 
for  writ  of  certiorari  to  the  Appellate  Court  of  Illinois, 
Fourth  District,  denied.  Messrs.  D.  H.  Leake  and  Wm. 
G.  Wise  for  petitioner.  Messrs.  Edward  C.  Kramer  and 
Bruce  A.  Campbell  for  respondent.  Reported  below: 
254  Ill.  App.  238. 


No.  287.  Collector  of  Internal  Revenue  v.  Manila 
Railroad  Co.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  the  Philippine  Islands 
denied.  Messrs.  Wm.  Cattron  Rigby  and  E.  A.  Kreger 
for  petitioner.  Mr.  Jose  C.  Abreu  for  respondent. 


No.  291.  Glass,  Trustee,  v.  Cumming.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  denied.  Mr.  John  Ar¬ 
thur  Brown  for  petitioner.  Mr.  Eugene  Mackey  for 
respondent.  Reported  below':  39  F.  (2d)  1022. 
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No.  292.  United  States  ex  rel.  Livingston  v.  Hines, 
Director.  October  13,  1930.  Petition  for  writ  of  cer¬ 
tiorari  to  the  Court  of  Appeals  of  the  District  of  Columbia 
denied.  Messrs.  Samuel  T.  Ansell  and  George  M.  Wil- 
meth  for  petitioner.  Solicitor  General  Thacher  and 
Messrs.  Claude  R.  Branch,  J.  Frank  Staley,  W.  Clifton 
Stone,  W.  Marvin  Smith,  and  James  T.  Brady  for  re¬ 
spondent.  Reported  below:  42  F.  (2d)  347. 


No.  293.  Suits  et  al.  v.  Magnolia  Petroleum  Co. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Tenth  Circuit  denied. 
Messrs.  Fred  E.  Suits,  J.  B.  Dudley,  J.  H.  Everest,  James 
H.  Maxey,  and  Wilbur  J.  Holleman  for  petitioners. 
Messrs.  W.  H.  Francis,  B.  B.  Blakeney,  and  Hubert  Arm- 
brister  for  respondent.  Reported  below:  43  F.  (2d)  280. 


No.  294.  Henry  Vogt  Machine  Co.  v.  United  States. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Messrs.  Adrian  C.  Humphreys 
and  Chester  A.  Gwinn  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Rugg  and  Messrs. 
Claude  R.  Branch  and  George  H.  Foster  for  the  United 
States.  Reported  below:  39  F.  (2d)  986;  69  Ct.  Cls.  656. 


No.  295.  Bellaire,  Benwtood  &  Wheeling  Ferry  Co. 
v.  Interstate  Bridge  Co.  et  al.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  denied.  Mr.  Robert  F. 
Cogswell  for  petitioner.  Messrs.  James  Morgan  Clarke 
and  Charles  McCamic  for  respondents.  Reported  below: 
40  F.  (2d)  323. 
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No.  297.  Pierce  et  al.  v.  Albion  Idaho  Land  Co.  et 
al.  October  13,  1930.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  S.  T.  Lowe  for  petitioners.  No  appearance  for  re¬ 
spondents.  Reported  below:  39  F.  (2d)  37. 


No.  298.  White  River  Levee  District  v.  McWilliams 
Dredging  Co.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  Charles  T.  Coleman  for  petitioner. 
Mr.  T.  W.  Davis  for  respondent.  Reported  below:  40  E. 
(2d)  873. 


No.  299.  DeLu£a  v.  United  States.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Claims  de¬ 
nied.  Messrs.  Henry  Woog  and  William  D.  Harris  for 
petitioner.  Solicitor  General  Thacher,  Assistant  Attor¬ 
ney  General  Rugg,  and  Mr.  Claude  R.  Branch  for  the 
United  States.  Reported  below:  69  Ct.  Cls.  262. 


No.  300.  Finley  v.  McDougald  Construction  Co. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Clifford  L.  Anderson  for  petitioner.  Messrs.  John  M. 
Slaton ,  J ohn  A.  Sibley,  and  Ellis  Spear,  Jr.,  for  respondent. 
Reported  below:  38  F.  (2d)  809, 

. _ m 

No.  301.  Thomas  v.  Jones  et  al.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the.  Supreme  Court  of 
Oklahoma  denied.  Mr.  Fred  E.  Suits  for  petitioner.  No 
appearance  for  respondents.  'Reported  below*  289  Pac 
339. 
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No.  302.  Colpo  v.  Pennsylvania.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Superior  Court  of 
Pennsylvania  denied.  Mr.  E.  Lowry  Humes  for  peti¬ 
tioner.  No  appearance  for  respondent. 


No.  303.  Casals  v.  Fernandez.  October  13,  1930.  Pe¬ 
tition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  First  Circuit  denied.  Mr.  Jose  Tons  Soto 
for  petitoner.  No  appearance  for  respondent.  Reported 
below:  40  F.  (2d)  831. 


No.  305.  La  Mesa,  Lemon  Grove  &  Spring  Valley 
Irrigation  District  v.  San  Diego.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Supreme  Court  of 
California  denied.  Messrs.  Albert  J.  Lee,  H.  W.  O’Mel- 
veny,  and  Walter  K.  Tuller  for  petitioner.  Messrs.  Wm. 
J.  Hunsaker,  E.  W.  Britt,  and  T.  B.  Cosgrove  for  respon¬ 
dent.  Reported  below :  287  Pac.  496. 


No.  308.  B.  Altman  &  Co.  v.  United  States.  Octo¬ 
ber  13,  1930.  Petition  for  writ  of  ^certiorari  to  the  Court 
of  Claims  denied.  Messrs.  Joseph  M.  H\artfield  and  A.  C. 
Newlin  for  petitioner.  Solicitor  General  Thacher,  As- 
sistant  Attorney  General  Rugg  and  Messrs.  Claude  R. 
Branch  and  Fred  K.  Dyar  for  respondent.  Reported  be¬ 
low:  40  F.  (2d)  781;  69  Ct.  Cls.  721. 


No.  309.  Proctor,  Receiver,  et  al.  v.  First  National 
Bank.  October  13,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  First  Circuit  de¬ 
nied.  Mr.  Romney  Spring  for  petitioners.  Mr.  George 
S.  Fuller  for  respondent.  Reported  below:  40  F.  (2d) 
841. 
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No.  310.  Miller  &  Vidor  Lumber  Co.  v.  Burnet,  Com¬ 
missioner  of  Internal  Revenue.  October  13,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Messrs.  Wm.  S. 
Hammers  and  J ohn  Neethe  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  Claude  R.  Branch,  J.  Louis  Monarch,  Paul  D. 
Miller,  Clarence  M.  Charest,  John  MacC.  Hudson,  and 
Miss  Helen  R.  Carloss  for  respondent.  Reported  below 
39  F.  (2d)  890. 


No.  311.  National  Brake  &  Electric  Co.  v.  Chris¬ 
tensen  et  al.  October  13,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Messrs.  Charles  A.  Brown  and  Paul 
Synnestvedt  for  petitioner.  Messrs.  Louis  Quarles,  New¬ 
ton  D.  Baker,  J oseph  B.  Cotton,  and  William  R.  Rummler 
for  respondents.  Reported  below:  38  F.  (2d)  721. 


No.  312.  Squire  v.  Paige.  October  13,  1930.  Petition 
for  writ  of  certiorari  to  the  Supreme  Court  of  New  York 
denied.  Mr.  Prank  Hendrick  for  petitioner.  No  appear¬ 
ance  for  respondent.  Reported  below:  173  N.  E.  862. 


No.  314.  Johnsen  v.  United  States.  October  13, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied:.  Mr.  Robert  B. 
McMillan  for  petitioner.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Young  quist  and  Messrs. 
Claude  R.  Branch,  A.  W.  Henderson,  and  Paul  D.  Miller 
for  the  United  States.  Reported  below:  41  F.  (2d)  44. 


No.  317.  Associated  Bill  Posters  et  al  v  Wm  H 
Rankin  Co.;  and  ' 
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No.  318.  Same  v.  Charles  A.  Ramsey  Co.  October 
13,  1930.  Petition  for  writs  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  denied.  Messrs. 
George  F.  Hurd  and  Richard  T.  Green  for  petitioners. 
Messrs.  Nathan  Burkan,  Emanuel  Harris,  Thos.  G. 
Haight,  and  Sol  A.  Rosenblatt  for  respondents.  Reported 
below:  42  F.  (2d)  152. 


No.  319.  Denver  &  Salt  Lake  Ry.  Co.  v.  Lombardi. 
October  13,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  Colorado  denied.  Messrs.  Elmer  L. 
Brock,  David  W.  Oyler,  and  E.  R.  Campbell  for  peti¬ 
tioner.  Mr.  Arthur  B.  Bouton  for  respondent.  Reported 
below:  287  Pac.  648. 


No.  102.  Neustadt  et  al.  v.  Coline  Oil  Co.  et  al. 
See  same  case,  ante,  p.  799. 


No.  159.  Fleming  v.  Ohio.  See  same  case,  ante,  p.  800. 


No.  320.  Blanchard  v.  United  States.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  George  S. 
Atkinson  for  petition  ;r.  Solicitor  General  Thacher,  As¬ 
sistant  Attorney  General  Youngquist  and  Messrs.  Claude 
R.  Branch  and  W.  Marvin  Smith  for  the  United  States. 
Reported  below :  40  F.  (2d)  904. 


No.  321.- Ripley  et  al.  v.  Sutherland,  Alien  Prop¬ 
erty  Custodian  et  al.  October  20,  1930.  Petition  for 
writ  of  certiorari  to  the  Court  of  Appeals  of  the  District  of 
Columbia  denied.  Messrs.  C.  C.  Calhoun,  Walter  Q.-BaU 
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derson,  M.  Carter  Hall,  and  Morton  K.  Yonts  for  peti¬ 
tioners.  Solicitor  General  Thacher  and  Messrs.  Claude 
R.  Branch,  J.  Frank  Staley,  Thomas. E.  Rhodes,  Paul  D. 
Miller,  Charles  Henry  Butler,  John  A.  Kratz,  George  L. 
Shearer,  and  McCready  Sykes  for  respondents.  Reported 
below:  40  F.  (2d)  785. 


No.  325.  Scripps,  Executrix,  v.  Scripps,  Executor,  et 
al.  October  20,  1930.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Messrs.  Frank  H.  Shaffer,  Jr.,  Nathan  L.  Miller,  John 
Weld  Peck,  Charles  A.  Brodek,  and  John  H.  Perry  for  pe¬ 
titioner.  Mr.  Newton  D.  Baker  for  respondents.  Re¬ 
ported  below:  40  F.  (2d)  176. 


No.  326.  Missouri  Pacific  R.  Co.  v.  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  October  20,  1930.  Petition 
for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  denied.  Messrs.  R.  E.  Wiley  and  Ed¬ 
ward  J.  White  for  petitioner.  No  appearance  for  respon¬ 
dent.  Reported  below:  41  F.  (2d)  188. 


No.  328.  Louisiana  ex  rel.  Board  of  School  Direc¬ 
tors  v.  Brooklyn  Cooperage  Co.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Supreme  Court  of 
Louisiana  denied.  Mr.  Peyton  R.  Sandoz  for  petitioner. 
Mr.  E.  B.  Dubuisson  for  respondent.  Reported  below* 
170  La.  531;  128  So.  470. 


No.  329.  Bridgeport  Irrigation  District  v.  United 
States.  October  20,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
denied.  Mr.  William  Ritchie,  Jr.,  for  petitioner.  Solid- 
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tor  General  Thacher,  Assistant  Attorney  General  Rich¬ 
ardson  and  Messrs.  Claude  R.  Branch,  E.  T.  Burke,  and 
Paul  D.  Miller  for  the  United  States.  Reported  below 
40  F.  (2d)  827. 


No.  331.  Annapolis  Co.  v.  Wardman  et  al.  October 
20,  1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  denied.  Mr.  Camden 
R.  McAtee  for  petitioner.  No  appearance  for  respond¬ 
ents.  Reported  below:  41  F.  (2d)  115. 


No.  332.  Proctor,  Receiver,  v.  American  Trust  Co. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  denied. 
Messrs.  Romney  Spring  and  Wm.  G.  Thompson  for  peti¬ 
tioner.  Mr.  Edmund  K.  Arnold  for  respondent.  Re¬ 
ported  below:  42  F.  (2d)  384. 


No.  335.  New  York  v.  Isaac  G.  Johnson  &  Co.  Oc¬ 
tober  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  New  York  denied.  Messrs.  Robert  P. 
Beyer  and  Hamilton  Ward  for  petitioner.  Messrs.  John 
Jay  McKelvey,  Morgan  J.  O’Brien,  Martin  Conboy,  and 
Harry  B.  Chambers  for  respondent.  Reported  below: 
226  App.  Div.  882;  219  id.  285;  253  N.  Y.  535;  171  N.  E. 
771. 


No.  338.  Zarate  v.  United  States.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  Herbert 
Stanton  Phillips  for  petitioner.  Solicitor  General  Thach¬ 
er  and  Messrs.  Claude  R.  Branch,  Harry  S.  Ridgely,  and 
Paul  D.  Miller  for  the  United  States.  Reported  below: 
41  F.  (2d)  598. 
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No.  339.  Southern  Railway  Co.  v.  Frankfort  Dis¬ 
tillery,  Inc.,  et  al.  October  20,  1930.  Petition  for 
writ  of  certiorari  to  the  Court  of  Appeals  of  Kentucky 
denied.  Mr.  Edward  P.  Humphrey  for  petitioner.  Mr. 
Thomas  C.  Mapother  for  respondents.  Reported  below: 
233  Ky.  771;  26  S.  W.  (2d)  1025. 


No.  340.  Hudson  River  Navigation  Co.  v.  The  Cedar- 
hurst.  October  20,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  Horace  L.  Cheyney  for  petitioner.  Mr.  E. 
Curtis  Rouse  for  respondent.  Reported  below:  42  F. 
(2d)  139. 


No.  341.  The  Trojan  et  al.  v.  The  Freeport  Corpora¬ 
tion.  October  20,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  Horace  L.  Cheyney  for  petitioners.  Mr.  E. 
Curtis  Rouse  for  respondent.  Reported  below:  42  F. 
(2d)  139. 


No.  343.  Levi  Strauss  Realty  Co.  v.  United  States. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  John  C.  Altman  for  petitioner.  Solicitor  General 
Thacher ,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch,  Sewall  Key,  A.  H.  Conner,  W. 
Marvin  Smith,  and  Clarence  M.  Charest  for  the  United 
States.  Reported  below:  41  F.  (2d)  55. 


No.  344.  States  Steamship  Co.  v.  Berglann.  Octo¬ 
ber  20,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit .  denied.  Mr. 
Erskine  Wood  for  petitioner.  No  appearance  for  respond¬ 
ent.  Reported  below:  41  F.  (2d)  456, 
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No.  345.  Hamilton  et  al.  v.  Atlantic  Mortgage  & 
Finance  Co.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  A.  L.  Nash  for  petitioners.  Messrs. 
H.  P.  Adair  and  John  C.  Cooper,  Jr.,  for  respondent.  Re¬ 
ported  below:  40  F.  (2d)  583. 


No.  346.  Clarke  et  al.  v.  Boysen  et  al.; 

No.  347.  Pogson,  Trustee,  et  al.,  v.  Big  Horn  Power 
Co.  et  al.  ;  and 

No.  348.  Clarke  et  al.  v.  Chicago,  Burlington  & 
Quincy  R.  Co.  October  20,  1930.  Petition  for  writs  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Tenth 
Circuit  denied.  Messrs.  Fred  R.  Wright  and  0.  Ellery 
Edwards  for  petitioners.  Messrs.  J.  Q.  Dier,  J.  C.  James, 
and  Bruce  Scott  for  respondents.  Reported  below:  39  F. 
(2d)  800. 


No.  349.  Nelson  v.  Puget  Sound  Navigation  Co. 
October  20,  1930.  Petitibn  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Winter  S.  Martin  for  petitioner.  Mr.  H.  B.  Jones 
for  respondent.  Reported  below:  41  F.  (2d)  356. 


No.  353.  Phoenix  Assurance  Co.  v.  Fleming  et  al. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Robert  E.  Steiner,  Jr.,  for  petitioner.  Mr.  W.  O. 
Mulkey  for  respondents.  Reported  below:  40  F.  (2d)  38. 


No.  354.  Lewis  v.  Canadian  Pacific  Ry.  Co.  et  al. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  Andrew  R.  Sheriff  for  petitioner.  Messrs.  Wirt  E. 
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Humphrey  and  Edwin  H.  Cassels  for  respondents.  Re¬ 
ported  below:  39  F.  (2d)  834. 


No.  355.  I.  G.  Farbenindustrie  v.  Lacy.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Court  of  Cus¬ 
toms  and  Patent  Appeals  denied.  Messrs.  Livingston 
Gifford  and  Wm.  E.  Warland  for  petitioner.  Mr.  Julian 
S.  Wooster  for  respondent.  Reported  below:  39  F.  (2d) 
672. 


No.  357.  Wood  et  al.  v.  Salt  River  Valley  Water 
Users  Assn.  Inc.  October  20,  1930.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  John  W.  Ray  for  petitioners. 
Messrs.  Walter  Bennett,  John  L.  Gust,  and  Frank  0. 
Smith  for  respondent.  Reported  below:  39  F.  (2d)  9. 


No.  359.  Florida  East  Coast  Ry,  Co.  v.  Clark,  Ad¬ 
ministratrix.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit'  denied.  Mr.  Robert  H.  Anderson  for  petitioner. 
Mr.  George  C.  Bedell  for  respondent.  Reported  below: 
42  F.  (2d)  216. 


No.  363.  Lensing,  Receiver,  v.  Rayzor.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  E.  B. 
Stroud,  Jr.,  for  petitioner.  Mr.  J.  Newton  Rayzor  for 
respondent.  Reported  below:  41  F.  (2d)  224. 


No.  364.  Ex  parte  Frantz.  October  20,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit  denied.  Mr.  Russell  S.  Ritz  for 
petitioner. 
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No.  365.  Seagraves  v.  Wallace  et  al.  ;  and 
No.  366.  Same  v.  Same.  October  20,  1930.  Petitions 
for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  Clyde  A.  Sweeton  for  peti¬ 
tioner.  Messrs.  John  Neethe  and  S.  J.  Brooks  for  re¬ 
spondents.  Reported  below:  41  F.  (2d)  679. 


No.  367.  Bankers  Reserve  Life  Co.  v.  United  States. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Mr.  Charles  Kerr  for  peti¬ 
tioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Rugg  and  Messrs.  Claude  R.  Branch  and  Lisle 
A.  Smith  for  the  United  States.  Reported  below:  42  F 
(2d)  313;  70  Ct.  Cls.  379. 


No.  371.  Wingert  v.  Hagerstown  Bank  et  al.; 

No.  372.  Same  v.  Same; 

No.  373.  Same  v.  Same; 

No.  374.  Same  v.  Same; 

No.  375.  Hagerstown  Silk  Co.  v.  Same;  and 
No.  376.  Antietam  Knitting  Co.  v.  Same.  October 
20,  1930.  Petition  for  writs  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr. 
Miller  Wingert  for  petitioners.  No  appearance  for  re¬ 
spondents.  Reported  below:  41  F.  (2d)  660. 


No.  377.  Cvttkovich  et  al.  v.  United  States.  Oc¬ 
tober  20,  1930.  Petition  for  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr. 
John  F.  Dore  for  petitioners.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Young quist  and  Messrs. 
Claude  R.  Branch,  John  J.  Byrne,  and  Paul  D.  Miller 
for  the  United  States.  Reported  below:  41  F.  (2d)  682, 
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No.  379.  Farmers  Bank  et  al.  v.  Bickenbach,  Trus¬ 
tee.  October  20,  1930.  Petition  for  writ  of  certiorari 
to  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
deniea.  Mr.  Lawrence  B.  Stringer  for  petitioners.  Mr. 
William  L.  Patton  for  respondent.  Reported  below:  41 
F.  (2d)  700. 


No.  383.  Standard  Oil  Co.  v.  Pennsylvania  Railroad 
Co.  October  20,  1930.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  de¬ 
nied.  Messrs.  L.  L.  Stephens,  Frederick  E.  Brown,  John 
R.  Cochran,  and  Thomas  Williamson  for  petitioner. 
Messrs.  Frederic  D.  McKenney,  John  S.  Flannery,  and 
G.  Bowdoin  Craighill  for  respondent.  Reported  below: 
40  F.  (2d)  52. 


No.  385.  Kaminski  v.  Chicago,  Milwaukee,  St.  Paul 
&  Pacific  R.  Co.  October  20,  1930.  Petition  for  writ 
of  certiorari  to  the  Supreme  Court  of  Minnesota  denied. 
Mr.  Frederick  M.  Miner  for  petitioner.  Messrs.  0.  W. 
Dynes,  F.  W.  Root,  and  A.  C.  Erdall  for  respondent.  Re¬ 
ported  below:  231  N.  W.  189. 


No.  386.  Chevrolet  Motor  Co.  v.  Gladding..  Oc¬ 
tober  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  denied. 
Mr.  William  H.  Hudgins  for  petitioner.  No.  appearance 
for  respondent.  Reported  below:  42  F.  (2d)  440. 


No.  388.  Erie  Railroad  Co.  v.  Firth.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  denied.  Mr.  George  S. 
Hohart  for  petitioner.  Mr.  William  J.  Kraft  for  respond¬ 
ent.  Reported  below:  42  F.  (2d)  35. 
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No.  389.  United  States  ex  rel.  Knickerbocker  In¬ 
surance  Co.  v.  Mellon,  Secretary  of  the  Treasury  et 
al.  October  20,  1930.  Petition  for  writ  of  certiorari  to 
the  Court  of  Appeals  of  the  District  of  Columbia  denied. 
Messrs.  H.  Stanley  Hinrichs,  John  Walsh  and  Frank  S: 
Bright  for  petitioner.  Solicitor  General  Thacker  and 
Messrs.  Claude  R.  Branch,  J.  Frank  Staley,  and  Thomas 
E.  Rhodes  for  respondents.  Reported  below  41  F  (2d) 
119. 


No.  390,  Pacent  Reproducer  Corp.  et  al.  v.  Western 
Electric  Co.,  Inc.,  et  al.;  and 

No.  460.  Chisholm  et  al.  v.  Deitel.  October  20, 
1930.  Petitions  for  writs  of  certiorari  to  the  Circuit 
Court  oi  Appeals  for  the  Second  Circuit  denied.  Messrs. 
W m.  Houston  Kenyon  and  Theodore  S.  Kenyon  for  Pacent 
Reproducer  Corp.  et  al.  Mr.  C.  P.  Goepel  for  Chisholm 
et  al.  Messrs.  Charles  Neave  and  Wm.  R.  Ballard  for 
Western  Electric  Co.  et  al.  Mr.  W.  P.  Preble  for  Deitel. 
Reported  below:  42  F.  (2d)  116,  172. 


No.  391.  Jones  Store  Co.  et  al.  v.  Kansas  City.  Oc¬ 
tober  20,  1930.  Petition  for  wrrit  of  certiorari  to  the  Su¬ 
preme  Court  of  Missouri  denied.  Mr.  Maurice  H.  Winger 
for  petitioners.  Mr.  J.  C.  Petherbridge  for  respondent. 
Reported  below:  28  S.  W.  (2d)  1008. 


No.  392.  Kudy  et  al.  v.  United  States.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  denied.  Messrs.  M.  M. 
Doyle  and  Martin  J.  Brennan  for  petitioners.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Youngquist 
and  Messrs.  Claude  R.  Branch,  John  J.  Byrne,  and  Paul 
D.  Miller  for  respondent. 
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No.  394.  Tatham  et  al.  v.  Sacramento  Suburban 
Fruit  Lands  Co.; 

No.  395.  Kral  v.  Same; 

No.  396.  Wagner  v.  Same; 

No.  397.  Handler  et  al.  v.  Same;  and 
No.  398.  Klaffenbach  et  al.  v.  Same.  October  20, 
1930.  Petition  for  writs  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied.  Messrs.  Ray 
T.  Coughlin  and  Ralph  H.  Lewis  for  petitioners.  No 
appearance  for  respondent.  Reported  below:  40  F.  (2d) 
894;  41  id.  508;  40  id.  897;  41  id.  511;  40  id.  899. 


No.  399.  Cochran  v.  Couzens.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  denied.  Mr.  Harry  Friedman 
for  petitioner.  Messrs.  Adrian  F.  Busick,  Joseph  E. 
Davies,  Raymond  N.  Beebe,  Clarence  E.  Wilcox,  and  Ar¬ 
thur  J.  Lacy  for  respondent.  Reported  below :  42  F.  (2d) 
783. 


No  401.  C.  J.  Farley  &  Co.  v.  Stoll.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Supreme 
Court  of  Michigan  denied.  Mr.  Julius  H.  Amberg  for  pe¬ 
titioner.  No  appearance  for  respondent.  Reported  be¬ 
low:  250  Mich.  495;  231  N.  W.  71. 


No.  404.  Mailliard  &  Schmiedell  et  al.  v.  Pacific 
Steamship  Co.  ;  and 

No.  418.  American-Hawaiian  Steamship  Co.  v.  Same. 
October  20,  1930.  Petitions  for  writs  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Messrs.  Howard  S.  Cosgrove,  Robert  S.  Terhune,  and  Wm. 
H.  Gorham  for  Mailliard  &  Schmiedell  et  al.  Messrs. 
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Louis  T.  Hengstler  and  Frederick  W.  Dorr  for  American- 
Hawaiian  Steamship  Co.  Mr.  Hugh  Montgomery  for  re¬ 
spondent.  Reported  below:  41  F.  (2d)  718. 


No.  406.  Moran  Towing  &  Transportation  Co.  v.  J. 
W.  Higman  Co.  et  al.  October  20,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Chauncey  I.  Clark  for  peti¬ 
tioner.  Messrs.  Horace  L.  Cheyney,  John  A.  McManus, 
and  G.  Noyes  Slayton  for  respondents.  Reported  below: 
42  F.  (2d)  161. 


No.  407.  Malinow  et  al.  v.  United  States.  October 
20,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  denied.  Mr.  R. 
Palmer  Ingram  for  petitioners.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Youngquist  and  Messrs. 
Claude  R.  Branch  and  Paul  D.  Miller  for  the  United 
States.  Reported  below:  42  F.  (2d)  374. 


No.  408.  Stevens  Hotel  Co.  v.  Chicago  Yacht  Club 
et  al.  October  20,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Supreme  Court  of  Illinois  denied.  Messrs. 
George  P.  Merrick  and  Tappan  Gregory  for  petitioner. 
Mr.  Edwin  W.  Sims  for  respondents.  Reported  below: 
339  Ill.  463;  171  N.  E.  550. 


No.  409.  Texas  &  New  Orleans  R.  Co.  v.  John  Bo- 
nura  &  Co.,  Inc.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Court  of  Appeals  of  Louisiana  denied. 
Messrs.  Harry  McCall,  Victor  Leovy,  Henry  H.  Chaffe, 
and  Jas.  Hy.  Bruns  for  petitioner.  Mr.  Burt  W.  Henry 
for  respondent.  Reported  below:  126  So.  593;  128  id.  68. 
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No.  410.  Goldschlag  v.  Deegan,  Commissioner. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  New  York  denied.  Mr.  Bernard 
Hershkoff  for  petitioner.  Messrs.  Arthur  J.  W.  HUly, 
Hamilton  Ward,  and  J.  Joseph  Lilly  for  respondent.  Re¬ 
ported  below:  173  N.  E.  859. 


No.  415.  Graustein  v.  Westminster  National  Bank 
et  al.  October  20,  1930.  Petition  for  writ  of  certiorari 
to  the  Superior  Court  of  Massachusetts,  Worcester 
County,  denied.  Ida  S.  Graustein,  pro  se.  No  appear¬ 
ance  for  respondents.  Reported  below:  170  N.  E.  621. 


No.  417.  Smith  v.  United  States.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Ninth  Circuit  denied.  Mr.  Arthur  I.  Moul¬ 
ton  for  petitioner.  Solicitor  General  Thacher,  Assistant 
Attorney  General  Young quist  and  Messrs.  Claude  R. 
Branch  and  W.  Marvin  Smith  for  the  United  States.  Re¬ 
ported  below:  41  F.  (2d)  215. 


No.  419.  Williams  v.  Order  of  United  Commercial 
Travelers  of  America.  October  20,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  Dwight  L.  Pendleton  for  peti¬ 
tioner.  Mr.  Beverley  R.  Jouett  for  respondent.  Re¬ 
ported  below:  41  F.  (2d)  745. 


No.  420.  Grueby  et  al.  v.  Christopher,  Administra¬ 
trix,  et  al.  ;  and 

No.  421.  Same  v.  Same.  October  20,  1930.  Petitions 
for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  denied.  Messrs.  Foye  M.  Murphy  and 
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Dudley  H.  Dorr  for  petitioners.  Mr.  George  Stanley  Har¬ 
vey  for  respondents.  Reported  below:  40  F.  (2d)  8. 


No.  424.  Willis  v.  Scott  et  al.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Tenth  Circuit  denied.  Messrs.  Guy  H. 
Sigler  and  P.  M.  Jackson  for  petitioner.  Messrs.  W.  F. 
Semple  and  Marion  W.  Reily  for  respondents.  Reported 
below:  40  F.  (2d)  330;  41  id.  523. 


No.  425.  Group  No.  1  Oil  Corp.  v.  Bass.,  Collector  of 
Internal  Revenue.  October  20,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Messrs.  Homer  L.  Bruce  and  James 
A.  Baker  for  petitioner.  Solicitor  General  Thacker,  As¬ 
sistant  Attorney  General  Youngquist  and  Messrs.  Claude 
R.  Branch,  Sewall  Key,  and  John  G.  Remey  for  respond¬ 
ent.  Reported  below:  41  F.  (2d)  483.  S.  c.,  ante,  p.  83Q. 


No.  446.  Powers  et  al.  v.  New  York,  Chicago  &  St. 
Louis  R.  Co.  et  al.  October  20,  1930.  Petition  for  writ 
of  certiorari  to  the  Supreme  Court  of  Ohio,  denied.  Mr. 
Donald  M.  Hamilton  for  petitioners.  Messrs.  Leslie 
Nichols  and  Alfred  Clum  for  respondents.  Reported  be¬ 
low:  174  N.  E.  14. 


No.  450.  Petree  v.  United  States.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Sixth  Circuit  denied.  Mr.  Charles  T.  Cates, 
Jr.,  for  petitioner.  Solicitor  General  Thacher,  Assistant 
Attorney  General  Youngquist  and  Messrs.  Claude  R. 
Branch,  Sewall  Key,  John  H.  McEvers,  W.  Marvin  Smith,. 
and  Clarence  M.  Charest  for  the  United  States.  Re¬ 
ported  below:  41  F.  (2d)  517. 
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No.  444.  Wilmouth,  Administratrix,  v.  Southern 
Railway  Corp.  October  20,  1930.  Petition  for  writ  of 
certiorari  to  the  Supreme  Court  of  Appeals  of  Virginia 
denied.  Mr.  M.  J.  Fulton  for  petitioner.  Mr.  Wirt  P. 
Marks,  Jr.,  for  respondent.  Reported  below:  153  S.  E. 
874. 


No.  447.  Luccioni  v.  United  States.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  denied.  Mr.  Roscoe  M. 
Ewing  for  petitioners.  Solicitor  General  Thacher,  Assist¬ 
ant  Attorney  General  Youngquist  and  Messrs.  Claude  R. 
Branch,  Mahlon  D.  Kiefer,  and  Paul  D.  Miller  for  the 
United  States.  Reported  below:  41  F.  (2d)  741. 


No.  452.  National  City  Bank  v.  Petrogradsky  Mej- 
dunarodny  Kommerchesky  Bank.  October  20,  1930. 
Petition  for  writ  of  certiorari  to  the  Supreme  Court  of 
New  York  denied.  Mr.  John  A.  Garver  for  petitioner. 
Mr.  Frederick  B.  Campbell  for  respondent.  Reported 
below:  253  N.  Y.  23,  170  N.  E.  479;  254  N.  Y.  563  173 
N.  E.  867. 


No.  456.  Lake  Worth  v.  R.  M.  Grant  &  Co.,  Inc. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
Mr.  Charles  D.  Gould  for  petitioner.  Mr.  E.  J.  L’Engle 
for  respondent.  Reported  below:  40  F.  (2d)  579. 


No.  457.  Duquesne  Steel  Foundry  Co.  v.  Commis¬ 
sioner  of  Internal  Revenue.  October  20,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied.  Mr.  Wm.  S.  Moorhead  for 
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petitioner.  Solicitor  General  Thach^r,  Assistant  Attor¬ 
ney  General  Youngquist  and  Messrs.  Claude  R.  Branch, 
Sewall  Key,  John  Henry  McEvers,  W.  Marvin  Smith,  and 
Clarence  M.  C barest  for  respondent.  Reported  below: 
41  F.  (2d)  995.  See  same  case,  ante,  p.  830. 


No.  462.  Goldstein  v.  Klages,  Trustee.  October  20, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Julian  C. 
Ryer  for  petitioner.  Mr.  Edward  M.  Evarts  for  respond¬ 
ent.  Reported  below:  43  F.  (2d)  698. 


No.  466.  Ohio  Galvanizing  &  Mfg.  Co.  v.  Southern 
Pacific  Co.  October  20,  1930.  Petition  for  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals  for  the  Sixth  Cir¬ 
cuit  denied.  Messrs.  Union  C.  DeFord,  Wm.  Marshall 
Bullitt,  and  N.  A.  Emery  for  petitioner.  Messrs.  Charles 
W.  Milner,  Edw.  P.  Humphrey,  and  Louis  Seelbfich,  Jr., 
for  respondent.  Reported  below:  39  F.  (2d)  840. 


No.  468.  Sapinkopf  v.  Cunard  Steamship  Co.,  Ltd. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  New  York,  Appellate  Division,  denied. 
Mr.  Wilson  E.  Tipple  for  petitioner.  Mr.  George  de  For¬ 
est  Lord  for  respondent.  Reported  below:  254  N.  Y.  Ill; 
172  N.  E.  259. 


No.  476.  Copeland  v.  Higgins,  Police  Commissioner. 
October  20,  1930.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  New  York,  Erie  County,  denied.  Mr. 
A.  Stanley  Copeland,  pro  se.  No  appearance  for  respond¬ 
ent.  Reported  below:  254  N.  Y.  522;  173  N.  E.  848. 
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No.  480.  Lutz  v.  Buck.  October  20,  1930.  Petition 
for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  denied.  Mr.  John  T.  Gano  for  peti¬ 
tioner.  Messrs.  Nathan  Burkan  and  Maurice  J.  O’Sulli¬ 
van  for  respondent.  Reported  below:  40  F.  (2d)  501. 


No.  481.  Korn  v.  Buck;  and 

No.  482.  Same  v.  Same.  October  20,  1930.  Petition 
for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  John  T.  Gano  for  peti¬ 
tioner.  Messrs.  Nathan  Burkan  and  Maurice  J.  O’Sulli¬ 
van  for  respondent.  Reported  below:  40  F.  (2d)  501. 


No.  496.  Iowa  State  Ins.  Co.  v.  Godwin  et  al.  Oc¬ 
tober  20,  1930.  Petition  for  writ  of  certiorari  to  the  St. 
Louis  Court  of  Appeals  of  Missouri,  denied.  Messrs. 
W.  L.  Cole  and  Samuel  H.  West  for  petitioner.  No  ap¬ 
pearance  for  respondents.  Reported  below:  27  S.  W. 
(2d)  464. 


No.  443.  Dunn  v.  Ohio.  Appeal  from  the  Supreme 
Court  of  Ohio.  See  same  case,  ante,  p.  801. 


No.  380.  Spicer  v.  United  States; 

No.  381.  Stephens  v.  Same;  and 
No.  382.  Wotkyns  V.  Same.  October  27,  1930.  Peti¬ 
tions  for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied.  Messrs.  Edward  Hohjeld 
and  Herbert  W.  Clark  for  Spicer  et  al.  Mr.  John  L.  Mc- 
Nab  for  Stephens.  Messrs.  Joseph  E.  Davies  and  Ernest 
C.  Carman  for  Wotkyns.  Solicitor  General  Thacher  and 
Messrs.  Claude  R.  Branch,  Harry  S.  Ridgely,  and  W.  Mar¬ 
vin  Smith  for  the  United  States.  Reported  below  41  F 
(2d)  440.  ‘ 
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No.  405.  United  Profit  Sharing  Corp.  v.  United 
States.  October  27,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Court  of  Claims  denied.  Messrs.  Sol  M. 
Stroock,  Leslie  C.  Garnett ,  Edward  F.  Spitz,  Charles  C. 
Carlin,  and  M.  Carter  Hall  for  petitioner.  Solicitor  Gen¬ 
eral  Thacher,  Assistant  Attorney  General  Rugg  and 
Messrs.  Claude  R.  Branch,  Joseph  H.  Shephard,  and  Paul 
D.  Miller  for  the  United  States.  Reported  below:  43  F. 
(2d)  266;  70  Ct.  Cls.  788. 


No.  458.  Mulhens  &'  Kropff,  Inc.,  v.  Ferd.  Muel- 
hens,  Inc.  ;  and 

No.  478.  Ferd.  Muelhens,  Inc.,  v.  Mulhens  & 
Kropff,  Inc.  October  27,  1930.  Petitions  for  writs  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Messrs.  Lucius  E.  Varney  and  Manvel 
Whittemore  for  Mulhens  &  Kropff,  Inc.  Messrs.  Max¬ 
well  C.  Katz,  Otto  C.  Sommerich,  and  Edwin  M.  Borchard 
for  Ferd.  Muelhens,  Inc.  Reported  below:  43  F.  (2d) 
937. 


No.  461.  Wood  &  Selick,  Inc.,  et  al.,  v.  Todd,  Trus¬ 
tee,  et  al.  October  27, 1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  Carroll  Blakely  Low  for  petitioners.  Mr. 
Guy  M.  Page  for  respondents.  Reported  below:  42  F. 
(2d)  174. 


No.  473.  Star  Can  Opener  Co.  v.  Bunker-Clancy 
Mfg.  Co.  October  27,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
denied.  Messrs.  Thomas  Ewing,  Stephen  J.  Cox,  John 
H.  Miller,  A.  W.  Boykin,  and  Francis  C.  Downey  for  peti¬ 
tioner.  Messrs.  Maurice  H.  Winger,  Frank  P.  Barker, 
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and  Arthur  C.  Brown  for  respondents.  Reported  below: 
41  F.  (2d)  142. 


No.  474.  Hams,  Executor,  v.  Marshall  et  al.  Oc¬ 
tober  27,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Messrs.  Winifred  Sullivan  and  George  C.  Lay  for  peti¬ 
tioner.  Mr.  Moses  Cohen  for  respondents.  Reported 
below:  43  F.  (2d)  703. 


No.  483.  SCHLESINGER  V.  COUNTY  OF  MILWAUKEE. 
October  27,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  Charles  F.  Fawsett  for  petitioner.  Mr.  Eugene  Wen¬ 
ger  t  for  respondent.  Reported  below:  42  F.  (2d)  21. 


No.  411.  Beckers  v.  United  States.  November  3, 
1930.  Petition  for  writ  of  certiorari  to  the  Court  of 
Claims  denied.  Messrs.  James  Craig  Peacock  and  John 
W.  Townsend  for  petitioner.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Rugg  and  Messrs.  Claude  R. 
Branch,  Joseph  H.  Shephard,  and  Paul  D.  Miller  for  the 
United  States.  Reported  below:  42  F.  (2d)  300*  70  Ct 
Cls.  319. 


No.  475.  St.  Louis  Architectural  Iron  Co.  v.  New 
Amsterdam  Casualty  Co.  November  3,  1930.  Petition 
for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  denied.  Messrs.  John  P.  Leahy  and 
James  J ,  O  Donohoe  for  petitioner.  No  appearance  for 
respondent.  Reported  below:  40  F.  (2d)  344. 


No.  479.  Coca  Cola  Co.  v.  Carlisle  Bottling  Works. 
November  3,  1930.  Petition  for  writ  of  certiorari  to  the 
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Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Messrs.  Thomas  L.  Mead,  Jr.,  Harold  Hirsch,  and  Frank 
Troutman  for  petitioner.  Mr.  E.  C.  O’ Rear  for  respond¬ 
ent.  Reported  below:  43  F.  (2d)  119. 


No.  485.  Eastern  Massachusetts  Street  Ry.  Co.  v. 
Transmarine  Corporation  et  al.  November  3,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  First  Circuit  denied.  Mr.  G.  Philip  Ward- 
ner  for  petitioner.  Messrs.  Carroll  Single  and  Albert 
T.  Gould  for  respondents.  Reported  below:  42  F. 
(2d)  58. 


No.  486.  Kulesza  et  al.  v.  Blair  et  al.;  and 
No.  487.  Same  v.  American  Car  and  Foundry  Co. 
et  al.  November  3,  1930.  Petition  for  writs  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Seventh  Cir¬ 
cuit  denied.  Mr.  J.  Hamilton  Lewis  for  petitioners. 
Messrs.  James  M.  Sheean  and  Weymouth  Kirkland  for 
Blair  et  al.  Mr.  Ephriam  Banning  for  American  Car  and 
Foundry  Co.  et  al.  Reported  below:  41  F.  (2d)  439. 


No.  488.  Doble  Laboratories  v.  Thomas  Day  Co. 
November  3,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circui'  denied. 
Messrs.  Frederick  S.  Lyon,  Leonard  S.  Lyon,  and  William 
H.  Hunt  for  petitioner.  Messrs.  John  H.  Miller,  George 
L.  Wilkinson,  and  Langdon  Moore  for  respondent.  Re¬ 
ported  below:  42  F.  (2d)  6. 


No.  491.  St.  Louis  National  Baseball  Club  v.  Bur¬ 
net,  Commissioner  of  Internal  Revenue.  Novem¬ 
ber  3,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 


884 


OCTOBER  TERM,  1930. 

Decisions  Denying  Certiorari. 


282  U.  S. 


Court  of  Appeals  for  the  Eighth  Circuit  denied.  Messrs. 
James  C.  Jones,  Lon  0.  Hooker,  Frank  H.  Sullivan,  James 
C.  Jones,  Jr.,  and  Ralph  T.  Finley  for  petitioner.  Solici¬ 
tor  General  Thacher,  Assistant  Attorney  General  Young- 
quist  and  Messrs.  Claude  R.  Branch,  J.  Louis  Monarch, 
John  MacC.  Hudson,  Paul  D.  Miller,  Clarence  M.  Char- 
est,  and  Percy  S.  Crewe  for  respondent.  Reported  below : 
42  F.  (2d)  984. 


No.  492.  Luette  et  al.  v.  Bank  of  Italy  National 
Trust  &  Savings  Assn.  November  3,  1930.  Petition 
for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied.  Messrs.  James  Westervelt  and 
Williamson  S.  Summers  for  petitioners.  Mr.  Elvon  Mu- 
sick  for  respondent.  Reported  below:  42  F.  (2d)  9. 


No.  493.  Hill  et  al.  v.  United  States.  November  3, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit  denied.  Messrs.  John 
Philip  Hill  and  James  A.  O’Shea  for  petitioners.  Solid-’ 
tor  General  Thacher,  Assistant  Attorney  General  Young- 
quist  and  Messrs.  Claude  R.  Branch,  Mahlon  D.  Kiefer, 
and  W.  Marvin  Smith  for  the  United  States.  Reported 
below:  42  F.  (2d)  812. 


No.  494.  McAvoy  Co.  v.  Globe  Indemnity  Co.  No¬ 
vember  3,  1930.  Petition  for  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Messrs.  Silas  H.  Strawn,  John  D.  Black,  and  Harold  A. 
Smith  for  petitioner.  Mr.  George  T.  Buckingham  for 
respondent.  Reported  below:  41  F.  (2d)  122. 


No.  495.  Shedd  v.  State  Line  Generating  Co.  No¬ 
vember  3,  1930.  Petition  for  writ  of  certiorari  to  the 
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Circuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  C.  B.  Tinkham  for  petitioner.  Mr.  Buell  McKeever 
for  respondent.  Reported  below:  41  F.  (2d)  505. 


No.  510.  Marshall  Hall  Milling  Co.  et  a£.  v.  Mex¬ 
ican- American  Fruit  &  Steamship  Corp.  November  3, 
1930.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  denied.  Messrs.  Carroll 
Single,  J.  M .  Richardson  Lyeth,  and  Henry  P.  Dart,  Jr., 
for  petitioners.  Messrs.  George  H.  Terriberry  and  Joseph 
M.  Rault  for  respondent.  Reported  below:  42  F.  (2d) 
1012. 


No.  304.  Robinson  et  al.  v.  Holman  et  al.  S.  c., 
ante,  p.  804. 


No.  356.  Posados,  Collector  of  Internal  Revenue,  v. 
Ossorio.  November  24,  1930.  Petition  for  writ  of  certi¬ 
orari  to  the  Supreme  Court  of  the  Philippine  Islands 
denied.  Messrs.  William  Cattron  Rigby,  W.  A.  Graham, 
and  E.  A.  Kreger  for  petitioner.  No  appearance  for 
respondent. 


No.  413.  Andrews  Steel  Co.,  Inc.,  v.  United  States. 
November  24,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Messrs.  Robert  T.  Tedrow  and 
Walter,  W.  McCaslin  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Rugg  and  Messrs. 
Claude  R.  Branch  and  Paul  D.  Miller  for  respondent. 
Reported  below:  42  F.  (2d)  573;  70  Ct.  Cls.  235. 


No.  497.  Chicago/Indianapolis  &  Louisville  Ry.  Co. 
v.  International  Milling  Co.  November  24,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap- 
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peals  for  the  Eighth  Circuit  denied.  Messrs.  Charles  P. 
Stewart,  Clint  C.  Hine,  Harry  N.  Quigley,  and  Samuel 
W.  Baxter  for  petitioner.  Mr.  Harold  G.  Simpson  for 
respondent.  Reported  below:  43  F.  (2d)  93. 


No.  501.  Tomplain  et  al.  v.  United  States.  Novem¬ 
ber  24,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  Hugh 
M.  Wilkinson  for  petitioners.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Youngquist  and  Messrs. 
Claude  R.  Branch,  A.  W.  Henderson,  and  Paul  D.  Miller 
for  the  United  States.  Reported  below:  42  F.  (2d)  203. 


No.  502.  Tomplain  et  al.  v.  United  States.  Novem¬ 
ber  24,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr. 
Hugh  M.  Wilkinson  for  petitioners.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch,  A.  W.  Henderson,  and  W.  Mar¬ 
vin  Smith  for  the  United  States.  Reported  lpelow  42 
F.  (2d)  202. 


No.  503.  Beard  v.  United  States.  November  24,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Ninth  Circuit  denied.  Messrs.  Elwood  H. 
Seal  and  l  rank  L.  Muhleman  for  petitioner.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Richardson 
and  Messrs.  Claude  R.  Branch,  E.  T.  Burke,  and  W.  Mar¬ 
vin  Smith  for  the  United  States.  Reported  below  41 
F.  (2d)  711. 


No.  507.  Consolidated  Machine  Tool  Corp.  v.  Col¬ 
lins  Co.  November  24,  1930.  Petition  for  writ  of  cer¬ 
tiorari  to  the  Circuit  Court  of  Appeals,  for  the  Eighth 
Circuit  denied.  Mr.  Harold  E.  Stonebraker  for  peti- 
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tioner.  Mr.  Ephriam  Banning  for  respondent.  Reported 
below:  41  F.  (2d)  641. 


No.  511.  Aetna  Life  Ins.  Co.  v.  Eaton,  Collector  of 
Internal  Revenue.  November  24,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Messrs.  William  Marshall  Bul¬ 
litt  and  Harry  W.  Reynolds  for  petitioner.  Solicitor  Gen¬ 
eral  Thacker,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch,  J.  Louis  Monarch,  S.  Dee  Han¬ 
son,  Clarence  M.  Charest,  and  Edward  H.  Horton  for 
respondent.  Reported  below:  43  F.  (2d)  711. 


No.  516.  National  Union  Fire  Ins.  .  Co.  v.  Kaplan 
and  Kaplan,  Co-partners.  November  24,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  denied.  Messrs.  Frederick  D.  Sil- 
ber  and  Charles  E.  Kremer  for  petitioner.  Mr.  Samuel  E. 
Hirsch  for  respondents.  Reported  below :  41  F.  (2d)  569. 


No.  541.  Hatem  v.  United  States.  December  1,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit,  and  motion  for  leave  to 
proceed  in  forma  pauperis,  denied.  Mr.  Charles  L. 
Abernethy  for  petitioner.  No  appearance  for  the  United 
States.  Reported  below :  42  F.  (2d)  40.  See  also  38  id. 
226. 


No.  556.  Harrison  v.  L.  E.  Myers  Construction  Co. 
et  al.  December  1,  1930.  Petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir¬ 
cuit,  and  motion  for  leave  to  proceed  in  forma  pauperis, 
denied.  Mr.  Hugh  Carney  for  petitioner.  No  appear¬ 
ance  for  respondents.  Reported  below:  42  F.  (2d)  950. 
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No.  559.  Spruill  v.  Buck.  December  1,  1930.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia,  and  motion  for  leave  to  proceed 
in  forma  pauperis,  denied.  Georgia  M.  Spruill,  pro  se. 
No  appearance  for  respondent. 


No.  467.  Latshaw,  Judge,  v.  Missouri  ex  rel.  Kansas 
City  Public  Service  Co.  See  same  case,  ante,  p.  806. 


No.  454.  John  M.  Brant  Co.  v.  United  States.  De¬ 
cember  1,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Messrs.  Earle  W.  Wallick  and 
David  J.  Shorb  for  petitioner.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Rugg  and  Messrs.  Claude  R. 
Branch  and  George  H.  Foster  for  the  United  States.  Re¬ 
ported  below:  40  F.  (2d)  126;  69  Ct.  Cls.  516. 


No.  459.  George  A.  Hormel  &  Co.  v.  United  States. 
December  1,  1930.  Petition  for  writ  of  certiorari  to  the 
Court  of  Claims  denied.  Mr.  L.  L.  Hamby  for  petitioner. 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Rugg  and  Messrs.  Claude  R.  Branch,  George  H.  Foster, 
and  W.  Marvin  Smith  for  the  United  States.  Reported 
below:  39  F.  (2d)  726;  69  Ct.  Cls.  385. 


No.  498.  Walker  et  al.  v.  Sutherland,  Alien  Prop¬ 
erty  Custodian.  December  1,  1930.  Petition  for  writ 
of  certiorari  to  the  Supreme  Court  of  Oregon  denied.  Mr. 
James  J.  Crossley  for  petitioners.  Solicitor  General 
Thacher  and  Messrs.  Claude  R.  Branch,  J.  Frank  Staley, 
Thomas  E.  Rhodes,  Paul  D.  Miller,  and  A.  W.  Henderson 
for  respondent.  Reported  below :  289  Pac.  387. 
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No.  509.  Brunton,  Executrix,  v.  Burnet.  Commis¬ 
sioner  of  Internal  Revenue.  December  1,  1930.  Pe¬ 
tition  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied.  Mr.  Minor  Moore  for  pe¬ 
titioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Young quist  and  Messrs.  Claude  R.  Branch,  Bew¬ 
ail  Key,  A.  H.  Conner,  W.  Marvin  Smith,  Clarence  M. 
Charest,  and  /.  K.  Polk  for  respondent.  Reported  below : 
42  F.  (2d)  81. 


No.  514.  Waller  et  al.  v.  Burnet,  Commissioner  of 
Internal  Revenue;  and 

No.  515.  Beene  et  al.  v.  Same.  December  1,  1930. 
Petition  for  writs  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Messrs.  Fred  R. 
Angevine  and  John  H.  Tucker,  Jr.,  for  petitioners.  Solici¬ 
tor  General  Thacher,  Assistant  Attorney  General  Young- 
quist  and  Messrs.  Claude  R.  Branch,  Sewall  Key,  John  G. 
Remey,  and  W.  Marvin  Smith  for  respondent.  Reported 
below:  40  F.  (2d)  892,  893. 


No.  518.  Commercial  Bank  of  Scotland  v.  McMil¬ 
lan,  Hazen  &  Co.  et  al.  December  1,  1930.  Petition 
for  writ  of  certiorari  to  the  Supreme  Court  of  Tennessee 
denied.  Messrs.  James  J.  Lynch  and  James  B.  Sizer  for 
petitioner.  Mr.  Vaughn  Miller  for  respondents. 


No.  523.  Commissioner  of  Internal  Revenue  v.  J. 
Rogers  Flannery  &  Co. ; 

No.  524.  Same  v.  Flannery  Bolt  Co.;  and 
No.  525.  Same  v.  Vanadium  Metals  Co.  December  1, 
1930.  Petition  for  writs  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit  denied.  Solicitor  Gen- 
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eral  Thacher  for  petitioner.  Messrs.  Kenneth  N.  Parkin¬ 
son  and  David  A.  Pine  for  respondents.  Reported  below : 
42  F.  (2d)  11. 


No.  528.  Weidenfeld  v.  Pacific  Steamship  Co.  De¬ 
cember  1,  1930.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  C.  C.  Daniels  for  petitioner.  Messrs.  Arthur  H.  Van 
Brunt,  Welles  V.  Moot,  and  H.  Z.  M.  Rodgers  for  re¬ 
spondent. 


No.  530.  Pantages  Theatre  Co.  v.  Burnet,  Commis¬ 
sioner  of  Internal,  Revenue.  December  1,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied.  Mr.  James  S.  Y. 
Ivins  for  petitioner.  Solicitor  General  Thacher,  Assistant 
Attorney  General  Young quist  and  Messrs.  Claude  R. 
Branch,  Sewall  Key,  John  Henry  McEvers,  and  Paul  D. 
Miller  for  respondent.  Reported  below:  42  F.  (2d)  810. 


No.  531.  Sutherland,  Alien  Property  Custodian,  v. 
International  Insurance  Co.  December  1,  1930. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of  Ap¬ 
peals  for  the  Second  Circuit  denied.  Messrs.  Nathan 
Ottinger  and  Charles  J.  Schuck  for  petitioner.  Messrs. 
David  Rumsey,  Henry  Newton  Arnold,  arid  Louis  A. 
Johnson  for  respondent.  Reported  below’  43  F  (2d) 
969. 


No.  532.  Sutherland,  Alien  Property  Custodian,  v. 
International  Insurance  Co.  et  al.;  and 
No.  533.  Samh  v.  Same.  December  1,  1930.  Petitions 
for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied.  Mr.  Nathan  Ottinger  for  peti¬ 
tioner.  Messrs.  Emory  B.  Buckner  and  Louis  A:Johnson 
for  respondents.  Reported  below:  43  F.  (2d)  972, 
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No.  534.  American  Surety  Co.  v.  Cove  Irrigation 
District.  December  1,  1930.  Petition  for  writ  of  certi¬ 
orari  to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
denied.  Mr.  Sterling  M.  Wood  for  petitioner.  Mr. 
Horace  S.  Davis  for  respondent.  Reported  below :  42  F. 
(2d)  957. 


No.  526.  Apollo  Steel  Co.  v.  Burnet,  Commissioner 
of  Internal  Revenue.  On  petition  for  writ  of  certio¬ 
rari  to  the  Circuit  Court  of  Appeals  for  the  Third  Circuit. 
December  1,  1930.  Per  Curiam:  The  petition  for  a  writ 
of  certiorari  herein  is  denied  because  of  failure  to  file  the 
petition  within  the  time  prescribed  by  the  statute.  Mr. 
Paul  Armitage  for  petitioner.  Solicitor  General  Thacher, 
Assistant  Attorney  General  Youngquist  and  Messrs. 
Claude  R.  Branch,  Sewall  Key,  John  MacC.  Hudson,  and 
W.  Marvin  Smith  for  respondent.  Reported  below:  41 
F.  (2d)  986. 


No.  499.  Thomas  v.  Georgia.  S.  c.,  ante,  p.  806. 


No.  500.  Petty  v.  Georgia.  S;  c.,  ante,  p.  807. 


No.  506.  Baker  v.  New  Mexico.  S.  c.,  ante,  p.  807. 


No.  538.  College  Silk  Throwing  Co.  v.  American 
Credit  Indemnity  Co.  December  8,  1930.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit  denied.  Mr.  Walter  J.  Rosston  for 
petitioner.  Mr.  Frederic  M.  P.  Pearse  for  respondent. 
Reported  below :  43  F.  (2d)  668. 


No.  551.  Leitch  et  al.  v.  Chicago  et  al.  December 
8,  1930.  Petition  for  writ  of  certiorari  to  the  Circuit 
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Court  of  Appeals  for  the  Seventh  Circuit  denied.  Olive 
A.  Leitch  for  petitioners.  Messrs.  Samuel  A.  Ettelson 
and  Albert  H.  Veeder  for  respondents.  Reported  below: 
41  F.  (2d)  728. 


No.  307.  Wing  v.  Philippine  Railway  Co.  Decem¬ 
ber  15,  1930.  Petition  for  writ  of  certiorari  to  the  Su¬ 
preme  Court  of  the  Philippine  Islands  denied.  Mr.  Wm. 
J.  Rohde  for  petitioner.  Mr.  Richard  H.  Wilmer  for  re¬ 
spondent. 


No.  540.  Kahle  v.  Burnet,  Commissioner  of  Inter¬ 
nal  Revenue.  December  15,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Messrs.  John  J.  Brennan,  Jr.,  John  F. 
McCarron,  and  Edward  W.  Foristel  for  petitioner.  So¬ 
licitor  General  Thacher,  Assistant  Attorney  General 
Youngquist  and  Messrs.  Claude  R.  Branch,  J.  Louis  Mon¬ 
arch,  Paul  D.  Miller,  Clarence  M.  Charest,  and  Prew 
Savoy  for  respondent.  Reported  below:  43  F.  (2d)  61. 


No.  536.  Pratt  et  al.  v.  Weeks;  and 
No.  537.  Same  v.  Same.  December  15,  1930.  Peti¬ 
tion  for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Messrs.  Edgar  Watkins  and 
Mac  Asbill  for  petitioners.  No  appearance  for  respond¬ 
ents.  Reported  below:  43  F.  (2d)  53. 


No.  544.  Gill  v.  Benjamin  Franklin  Realty  &  Hold¬ 
ing  Co.  et  al.  December  15,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied.  Messrs.  William  W .  Montgomery,  Horace 
Andrews,  and  W illiam  P .  Belden  for  petitioners.  Messrs. 
Stanley  Folz  and  Frederic  L.  Ballard  for  respondents! 
Reported  below:  43  F.  (2d)  337. 
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No.  553.  Sherman  &  Ellis,  Inc.,  v.  Indiana  Mutual 
Casualty  Co.  December  15,  1930.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Mr.  John  R.  Cochran  for  petitioner. 
Messrs.  Charles  0.  Roemler,  William  H.  Thompson,  and 
Albert  L.  Rabb  for  respondent.  Reported  below:  41  F. 
(2d)  588. 


No.  554.  St.  Louis-San  Francisco  Ry.  Co.  v.  Case, 
Administratrix.  December  15,  1930.  Petition  for  writ 
of  certiorari  to  the  Supreme  Court  of  Missouri  denied. 
Messrs.  Edward  T.  Miller,  Lisbon  E.  Durham,  and  Henry 
S.  Conrad  for  petitioner.  Mr.  Mont  T.  Prewitt  for  re¬ 
spondent.  Reported  below :  30  S.  W.  (2d)  1069. 


No.  539.  Ex  parte  Hawkins.  January  5,  1931.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Tenth  Circuit,  and  motion  for  leave  to  proceed 
in  forma  pauperis,  denied.  Messrs.  Lee  Bond  and  Mor¬ 
ton  S.  Hawkins  for  petitioner.  Reported  below:  42  F. 
(2d)  1015. 


No.  583.  Drazich  v.  Archer,  Warden.  January  5, 
1931.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  motion  for  leave 
to  proceed  in  forma  pauperis,  denied.  Act  of  June  27, 
1922  (c.  246,  42  Stat.  666;  U.  S.  C.  Title  28,  §  832).  Mr. 
Joe  Drazich,  pro  se.  No  appearance  for  respondent. 


No.  588.  Browne  et  al.  v.  Pool  et  al.  January  5, 
1931.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit,  and  motion  for  leave 
to  proceed  in  forma  pauperis,  denied.  Mr.  George  H. 
Browne  for  petitioners.  No  appearance  for  respondents. 
Reported  below:  44  F.  (2d)  125. 
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No.  545.  Wood  et  al.  v.  Employer's  Liability  As¬ 
surance  Corp.,  Ltd.  January  5,  1931.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  Sev¬ 
enth  Circuit  denied.  Mr.  Earl  B.  Barnes  for  petitioners. 
Messrs.  John  Rynerson  and  Donald  P.  Shinn  for  respond¬ 
ent.  Reported  below:  41  F.  (2d)  573. 


No.  548.  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v. 
Calloway,  Administratrix.  January  5,  1931.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Supreme  Court  of  Okla¬ 
homa  denied.  Messrs.  M'.  L.  Bell,  W.  F.  Dickinson,  Thos. 
P.  Littlepage,  and  W.  R.  Bleakmore  for  petitioner. 
Messrs.  W.  A.  Ledbetter,  H.  L.  Stuart,  and  R.  R.  Bell 
for  respondent.  Reported  below:  291  Pac.  111. 


No.  550.  Wilkerson  v.  United  States.  January  5, 
1931.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  denied.  Mr.  Harry 
C.  Hendrickson  for  petitioner.  Solicitor  General  Thacher 
and  Messrs.  Claude  R.  Branch,  Harry  S.  Ridgely,  and  W. 
Marvin  Smith  for  the  United  States.  Reported  below: 
41  F.  (2d)  654. 


No.  557.  National  Surety  Co.  v.  Holtzman,  Col¬ 
lector  of  Customs.  January  5;  1931.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied.  Mr.  Homer  L.  Loomis  for  peti¬ 
tioner.  Solicitor  General  Thacher  and  Messrs.  Frank  M. 
Parrish  and  Paul  D.  Miller  for  respondent.  Reported  be¬ 
low:  43  F.  (2d)  544. 


No.  558.  National  Surety  Co.  v.  Holtzman,  Col¬ 
lector  of  Customs.  January  5,  1931.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
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Fourth  Circuit  denied.  Mr.  Homer  L.  Loomis  for  peti¬ 
tioner.  Solicitor  General  Thacker  and  Messrs.  Frank  M. 
Parrish  and  Paul  D.  Miller  for  respondent.  Reported 
below:  43  F.  (2d)  544. 


No.  561.  National  Surety  Co.  v.  International  Har¬ 
vester  Co.  January  5,  1931.  Petition  for  writ  of  certi¬ 
orari  to  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Messrs.  Ralph  M.  Shaw ,  Edward  W. 
Eventt,  Silas  H.  Strawn,  and  George  T.  Evans  for  peti¬ 
tioner.  Messrs.  William  S.  Elliott  and  J.  F.  Dammann 
for  respondent.  Reported  below:  44  F.  (2d)  746. 


No.  566.  Crummies  Creek  Coal  Co.  v.  Gyms  Fork 
Coal  Co.  et  al.  January  5,  1931.  Petition  for  writ  of 
certiorari  to  the  Grcuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied.  Mr.  Joseph  S.  Laurent  for  petitioner. 
Messrs.  Frank  E.  Wood  and  Robert  S.  Marx  for  respond¬ 
ents.  Reported  below:  41  F.  (2d)  736. 


No.  569.  Great  Northern  Ry.  Co.  v.  General  Rail¬ 
way  Signal  Co.  January  5,  1931.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Messrs.  Thomas  Ewing  and  F.  G.  Dorety 
for  petitioner.  Messrs.  Clifton  V.  Edwards,  Amasa  C. 
Paul,  and  Harry  E.  Knight  for  respondent.  Reported 
below:  43  F.  (2d)  790. 


No.  573.  M.  &  J.  Tracy,  Inc.,  v.  Northwestern  Fire 
&  Marine  Ins.  Co.  et  al.  January  5,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  John  C.  Crawley  for  peti¬ 
tioner.  Mr.  William  F.  Purdy  for  respondents.  Reported 
below:  43  F.  (2d)  965. 
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No.  527.  Gugenhine  v.  Gerk,  Chief  of  Police,  et  al. 
See  same  case,  ante,  p.  810. 


No.  560.  Dexter  &  Carpenter,  Inc.,  v.  Kunglig  Jarn- 
vagsstyrelsen  et  al.  January  12,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  denied.  Mr.  Charles  S.  Haight  for  peti¬ 
tioner.  Messrs.  Edward  B.  Burling,  William  C.  Cannon , 
and  Porter  R.  Chandler  for  respondents.  Reported 
below:  43  F.  (2d)  705. 


No.  564.  Pfeifer  v.  Wright,  Executrix.  January  12, 
1931.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Tenth  Circuit  denied.  Mr.  Robert 
Stone  for  petitioner.  Mr.  V.  P.  Crowe  for  respondent. 
Reported  below:  41  F.  (2d)  464. 


No.  570.  Motter  et  al.  v.  Brittain.  January  12, 
1931.  Petition  for  writ  of  certiorari  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  denied.  Messrs.  Sam¬ 
uel  W.  Fordyce  and  Henry  J.  Richardson  for  petitioners. 
Mr.  Robert  A.  Brown  for  respondent.  Reported  below: 
42  F.  (2d)  613. 


No.  571.  Kyle  v.  Commissioner  of  Internal  Reve¬ 
nue;  and 

No.  572.  Reinhart  v.  Same.  January  12,  1931.  Peti¬ 
tion  for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied.  Messrs.  William  A.  Seifert 
and  William  Wallace  Booth  for  petitioners.  Solicitor 
General  Thacher,  Assistant  Attorney  General  Young quist 
and  Messrs.  Claude  R.  Branch,  Sewall  Key,  Norman  D. 
Keller,  and  Paul  D.  Miller  for  respondent.  Reported 
below:  43  F.  (2d)  291. 
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No.  575.  General  Motors  Corp.  v.  Swan  Carburetor 
Co.  January  12,  1931.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Messrs.  Lawrence  C.  Spieth  and  J.  L.  Stackpole  for  peti¬ 
tioner.  Mr.  Harrison  B.  McGraw,  Joseph  H.  Milans,  and 
F.  0.  Richey  for  respondent.  Reported  below:  44  F.  (2d) 
24. 


No.  576.  Ewing-Thomas  Converting  Co.  v.  Mc- 
Caughn,  Collector  of  Internal  Revenue.  January 
12,  1931.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Third  Circuit  denied.  Mr. 
James  Craig  Peacock  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Young quist  and 
Messrs.  Claude  R.  Branch,  Sewall  Key,  and  Paul  D.  Miller 
for  respondent.  Reported  below:  43  F.  (2d)  503. 


No.  577.  Bourke  v.  United  States.  January  12,  1931. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr.  Leonard  S. 
Coyne  for  petitioner.  Solicitor  General  Thacher,  Assist¬ 
ant  Attorney  General  Youngquist  and  Messrs.  Claude  R. 
Branch,  F.  Cadmus  Damrell,  John  J.  Byrne,  and  W.  Mar¬ 
vin  Smith  for  the  United  States.  Reported  below:  44  F. 
(2d)  371. 


No.  578.  Brierly  et  al.,  Receivers,  et  al.  v.  Commer¬ 
cial  Credit  Co.  January  12,  1931.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  denied.  Messrs.  Frank  A.  Harrington  and  Ar¬ 
thur  E.  Weil  for  petitioners.  Mr.  Duane  R.  Dills  for  re¬ 
spondent.  Reported  below:  43  F.  (2d)  730. 


JNo.  579.  Commissioner  of  Internal  Revenue  v. 
Merle-Smith.  January  12,  1931.  Petition  for  writ  of 
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certiorari  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Solicitor  General  Thacher,  Assistant  At¬ 
torney  General  Youngquist,  and  Messrs.  Claude  R. 
Branch,  Sewall  Key,  Norman  D.  Keller,  and  Paul  D. 
Miller  for  petitioner.  Mr.  John  W.  Davis  for  respondent. 
Reported  below:  42  F.  (2d)  837. 


No.  580.  Commissioner  of  Internal  Revenue  v. 
Fowler.  January  12,  1931.  Petition  for  writ  of  certi¬ 
orari  to  the  Circuit  Court  of  Appeals  for  the  Second  Cir¬ 
cuit  denied.  Solicitor  General  Thacher  for  petitioner. 
Mr.  John  W.  Davis  for  respondent.  Reported  below:  42 
F.  (2d)  837. 


No.  585.  Seaboard  Air  Line  Ry.  Co.  v.  Cole.  Janu¬ 
ary  12,  1931.  Petition  for  writ  of  certiorari  to  the  Su¬ 
preme  Court  of  North  Carolina  denied.  Mr.  Murray 
Allen  for  petitioner.  Messrs.  Clyde  A.  Douglass  and 
Robert  N.  Simms  for  respondent.  Reported  below:  199 
N.  C.  389;  154  S.  E.  682. 


No.  589.  SCHNERB  ET  AL.  V.  CATERPILLAR  TRACTOR  Co. 
January  12,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Messrs.  Gregory  Hankin,  William  H.  Page,  and  William 
Harvey  Smith  for  petitioners.  Mr.  John  Thomas  Smith 
for  respondent.  Reported  below:  43  F.  (2d)  920. 


No.  592.  Zurich  General  Accident  &  Liability  Ins. 
Co.,  Ltd  .  v.  O’Keefe.  January  12,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Messrs.  Henry  B.  Morrow,  Ralph 
F.  Potter f  and  George  A.  Bangs  for  petitioner.  Mr.  C.  J. 
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Murphy  for  respondent.  Reported  below:  43  F.  (2d) 
809. 


No,  595.  Eagle  Star  &  British  Dominions  Ins.  Co. 
et  al.  v.  Niagara  Ferry  &  Transportation  Co.  Janu¬ 
ary  12,  1931.  Petition  for  writ  of  certiorari  to  the  Su¬ 
preme  Court  of  New  York  denied.  Mr.  Carroll  Single 
for  petitioners.  Mr.  Ray  M.  Stanley  for  respondent. 
Reported  below:  254  N.  Y.  626,  173  N.  E.  895;  229  App. 
Div.  433. 


No.  598.  American  Can  Co.  v.  Ladoga  Canning  Co. 
January  12,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Messrs.  William  H.  Thompson,  Albert  L.  Rabb,  Garrard 
B.  Winston,  John  A.  Garver,  Lemuel  A.  Welles,  and  Leon¬ 
ard  B.  Smith  for  petitioner.  Messrs.  Solon  J.  Carter, 
Harold  K.  Bachelder,  and  William  C.  Bachelder  for  re¬ 
spondent.  Reported  below:  44  F.  (2d)  763. 


No.  599.  Directoplane  Corp.  v.  Huebner-Bleistein 
Patents  Co.  January  12,  1931.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Messrs.  Glen  E.  Smith,  Reeve  Lewis,  and 
Frank  Parker  Davis  for  petitioner.  Messrs.  George  I. 
Haight  and  Samuel  W.  Banning  for  respondent.  Re¬ 
ported  below:  44  F.  (2d)  783. 


No.  582.  W.  J.  McCahan  Sugar  Refining  &  Molas¬ 
ses  Co.  et  al.  v.  Norton,  Deputy  Commissioner.  Jan¬ 
uary  19,  1931.  Petition  for  writ  of  certiorari  to  the  Cir¬ 
cuit  Court  of  Appeals  for  the  Third  Circuit  denied.  Mr. 
Maurice  W.  Sloan  for  petitioners.  Solicitor  General 
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Thacker  and  Messrs.  Mortimer  W-  H.  Cox,  Claude  R. 
Branch,  J.  Frank  Staley,  W.  Clifton  Stone,  and  W.  Mar¬ 
vin  Smith  for  respondents.  Reported  below:  43  F.  (2d) 
505. 


No.  593.  Seaboard  Air  Line  Ry.  Co.  v.  Link.  Jan¬ 
uary  19,  1931.  Petition  for  writ  of  certiorari  to  the  Su¬ 
preme  Court  of  South  Carolina  denied.  Mr.  Murray 
Allen  for  petitioner.  Mr.  James  D.  Poag  for  respondent. 
Reported  below:  156  S.  E.  481. 


No.  594.  King  Amusement  Co.  v.  Commissioner  of 
Internal  Revenue.  January  19,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  denied.  Mr.  Abraham  J.  Levin  for  peti¬ 
tioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Youngquist  and  Messrs.  Claude  R.  Branch,  J. 
Louis  Monarch,  John  G.  Remey,  and  Paul  D.  Miller  for 
respondent.  Reported  below:  44  F.  (2d)  709. 


No.  597.  Hauptman  et  al.  v.  United  States.  January 
19,  1931.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr. 
Robert  W.  Jennings  for  petitioner.  Solicitor  General 
Thacher,  Assistant  Attorney  General  Youngquist  and 
Messrs.  Claude  R.  Branch  and  W.  Marvin  Smith  for  the 
United  States.  Reported  below:  43  F.  (2d)  86. 


No.  602.  Atlantic  Transport  Co.  v.  Kopfinger. 
January  19,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Cletus  Keating  for  petitioner.  Mr.  Charles  A. 
Ellis  for  respondent.  Reported  below:  44  F.  (2d)  1016. 
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No.  603.  Farmers  Bank  v.  Fidelity  &  Deposit  Co. 
January  19,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Mr.  Cyrus  Crane  for  petitioner.  Mr.  Maurice  H.  Winger 
for  respondent.  Reported  below:  44  F.  (2d)  11. 


No.  604.  Peoples  Bank  v.  Fidelity  &  Deposit  Co. 
January  19,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Mr.  Cyrus  Crane  for  petitioner.  Mr.  Maurice  H.  Winger 
for  respondent.  Reported  below:  44  F.  (2d)  19. 


No.  605.  Missouri  State  Bank  v.  Fidelity  &  Deposit 
Co.  January  19,  1931.  Petition  for  writ  of  certiorari  to 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  de¬ 
nied.  Mr.  Fred  A.  Boxley  for  petitioner.  Mr.  Maurice 
H.  Winger  for  respondent.  Reported  below:  44  F.  (2d) 
19. 


No,  662.  Goldsmith  v.  Aderholt,  Warden.  January 
26,  1931.  Petition  for  writ  of  certiorari  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit,  and  motion  for 
leave  to  proceed  in  forma  pauperis,  denied.  Mr.  H.  Ely 
Goldsmith,  pro  se.  No  appearance  for  respondent.  Re¬ 
ported  below:  44  F.  (2d)  166. 


No.  586.  Berney  v.  United  States;  and 
No.  587.  Bloom  v.  Same.  January  26,  1931.  Peti¬ 
tions  for  writs  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  Louis  Halle  for  peti¬ 
tioners.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Youngquist  and  Messrs.  Claude  R.  Branch, 
Mahlon  D.  Kiefer,  A.  E.  Gottschall,  and  W.  Marvin  Smith 
for  the  United  States.  Reported  below:  45  F.  (2d)  145. 
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No.  608.  Wyoming  National  Bank  v.  Omaha  Na¬ 
tional  Bank  et  al.  January  26,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Edgar  M.  Morsman,  Jr.,  for 
petitioner.  Messrs.  Halleck  F.  Rose,  Arthur  R.  Wells, 
and  Paul  L.  Martin  for  respondents.  Reported  below: 
45  F.  (2d)  oil. 


No.  609.  Sheppard  &  Myers,  Inc.,  v.  Commissioner  of 
Internal  Revenue.  January  26,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  John  F.  McCarron  for  peti¬ 
tioner.  Solicitor  General  Thacher,  Assistant  Attorney 
General  Y oungquist  and  Messrs.  Claude  R.  Branch,  Sew- 
all  Key,  Paul  D.  Miller,  Clarence  M.  Charest,  and  Miss 
Helen  R.  Cfirloss  for  respondent.  Reported  below:  45 
F.'  (2d)  50. 


No.  610.  Roos  v.  Texas  Co.  February  2,  1931.  Peti¬ 
tion  for  writ  of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Messrs.  J.  B.  Lewright  and 
R.  L.  Batts  for  petitioner.  Messrs.  C.  B.  Ames  and  S.  J. 
Brooks  for  respondent.  Reported  below:  43  F.  (2d)  1. 


No,  611.  Seabolt  v.  United  States.  February  2,  1931. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit  denied.  Mr.  A.  M. 
Belcher  for  petitioner.  Solicitor  General  Thacher,  As¬ 
sistant  Attorney  General  Youngquist  and  Messrs.  Mahlon 
D.  Kiefer,  A.  E.  Gottschall,  and  W.  Marvin  Smith  for  the 
United  States.  Reported  below:  44  F.  (2d)  169. 


No.  612.  Nichols  v.  Universal  Pictures  Corp.  et  al. 
February  2,  1931.  Petition  for  writ  of  certiorari  to  the 
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Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Moses  L.  Malevinsky  for  petitioner.  Mr.  Siegfried 

F.  Hartman  for  respondents.  Reported  below:  45  F. 
(2d)  119. 


No.  613.  Missouri-Kansas-Texas  R.  Co.  v.  Kamer. 
February  2,  1931.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  Missouri  denied.  Messrs.  Joseph  M. 
Bryson  and  C.  S.  Burg  for  petitioner.  Mr.  Jesse  W.  Bar¬ 
rett  for  respondent.  Reported  below:  32  S.  W.  (2d) 
1075. 


No.  617.  Duke  Power  Co.  v.  Burnet,  Commissioner 
of  Internal  Revenue.  February  2,  1931.  Petition  for 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied.  Mr.  H.  H.  Shelton  for  petitioner. 
Solicitor  General  Thacher,  Assistant  Attorney  General 
Youngquist  and  Messrs.'  Sewall  Key ,  W.  Marvin  Smith, 
Clarence  M.  Charest,  and  Allin  H.  Pierce  for  respondent. 
Reported  below:  44  F.  (2d)  543. 


No.  619.  Fish  et  al.  v.  Wise  et  al.  February  2,  1931. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Tenth  Circuit  denied.  Messrs.  Robert  L. 
Owen,  Frank  J.  Boudinot,  D.  H.  Linebaugh,  and  Henry 

G.  Thomas  for  petitioners.  Messrs.  James  A.  Veasey  and 
Lloyd  G.  Owen  for  respondents. 


No.  562.  Moore  v.  Carter  Oil  Co.  February  2,  1931. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Tenth  Circuit  denied.  Messrs.  Thomas 

H.  Owen,  Chester  I.  Long,  W.  E.  Stanley,  Peter  Q.  Nyce, 
and  Samuel  W.  McIntosh  for  petitioner.  Messrs.  James 
A.  Veasey  and  Lloyd  G.  Owen  for  respondent.  Reported 
below:  43  F.  (2d)  322. 


904  OCTOBER  TERM,  1930. 

Decisions  Denying  Certiorari.  282  U.S. 

No.  633.  United  States  Hoffman  Machinery  Corp. 
v.  Pantex  Pressing  Machine,  Inc.  February  2,  1931. 
Petition  for  writ  of  certiorari  to  the  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied.  Mr.  Charles  Neave 
for  petitioner.  Messrs.  Thomas  G.  Haight,  J .  Granville 
Meyers,  Charles  S.  Jones,  and  T.  J.  Johnston  for  respond¬ 
ent.  Reported  below:  44  F.  (2d)  685. 


No.  634.  Tropic-Aire,  Inc.,  v.  Sears,  Roebuck  &  Co. 
February  2,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  denied. 
Messrs.  A.  C.  Paul  and  Maurice  M.  Moore  for  petitioner, 
Mr.  Otto  Raymond  Barnett  for  respondent.  Reported 
below:  44  F.  (2d)  580. 


No.  590.  Fritzinger  v.  Illinois  et  al.  S.  c.,  antf, 
p.  815. 


No.  591.  Fritzinger  v.  Illinois  et  al.  S.  c.,  ante, 

p>  816. 


No.  614.  Johnson  et  al.  v.  Los  Angeles  et  al.  Feb¬ 
ruary  25,  1931.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  California  denied.  Mr.  Gurney  E. 
Newlin  for  petitioners.  Messrs.  Erwin  P.  Werner  and 
Frederick  von  Schrader  for  respondents.  Reported  be¬ 
low:  291  Pac.  395. 


No-  616.  Smith,  Treasurer  of  Alaska,  v.  Freeman. 
February  25,  1931.  Petition  for  writ  of  certiorari  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
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Mr.  John  Rustgard  for  petitioner.  Mr.  Martin  J.  Lund 
for  respondent.  Reported  below:  44  F.  (2)  703. 


No.  629.  Chasm  Power  Co.  et  al.  v.  Chateaugay. 
February  25,  1931.  Petition  for  writ  of  certiorari  to  the 
Supreme  Court  of  New  York  denied.  • Mr .  Frank  Irvine 
for  petitioners.  Mr.  Patrick  J.  Tierney  for  respondent. 
Reported  below:  253  N.  Y.  592,  171  N.  E.  796;  227  App. 
Div.  642. 


No.  647.  International  Harvester  Co.  v.  Missis¬ 
sippi  Land  Co.  February  25,  1931.  Petition  for  writ  of 
certiorari  to  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Messrs.  George  W.  Morgan,  Frank  B. 
Kellogg,  Cleon  Headley,  Horace  Kent  Tenny,  and  John 
P.  Wilson  for  petitioner.  Mr.  C.  E.  Elmquist  for  re¬ 
spondent.  Reported  below:  43  F.  (2d)  17. 


No.  652  Central  Railroad  Company  of  New  Jersey 
v .  Hart.  February  25,  1931.  Petition  for  writ  of  certi¬ 
orari  to  the  Court  of  Common  Pleas,  Hudson  County,  of 
New  Jersey,  denied.  Mr.  Charles  E.  Miller  for  petitioner. 
Mr.  Charles  Hershenstein  for  respondent.  Reported  be¬ 
low:  171  Atl.  733;  151  Atl.  906. 


No.  667.  Gordon  Oil  Co.,  Inc.,  v.  Cities  Service  Re¬ 
fining  Co.  et  al.  February  25,  1931.  Petition  for  writ 
of  certiorari  to  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  denied.  Mr.  Harry  G.  Seligman  for  petitioners. 
No  appearance  for  respondents.  Reported  below:  44  F. 
(2d)  514. 
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CASES  DISPOSED  OF  WITHOUT  CONSIDERATION 
BY  THE  COURT,  FROM  OCTOBER  6,  1930,  TO 
AND  INCLUDING  FEBRUARY  25,  1931. 

No.  161.  Waldock  v.  Newell,  Warden-.  Appeal  from 
the  Supreme  Court  of  Oklahoma.  October  6,  1930.  Dis¬ 
missed  with  costs,  on  motion  of  Mr.  Finis  E.  Riddle  for 
appellant.  No  appearance  for  appellee.  Reported 
below:  286  Pac.  765. 


No.  70.  JuNGST  ET  AL.  V.  BALDRIDGE,  GOVERNOR,  ET  AL. 
Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Idaho.  October  13,  1930.  Appeal  dis¬ 
missed  with  costs  on  motion  of  Mr.  Charles  J.  Williamson 
for  appellants.  Mr.  Leon  M.  Fisk  for  appellees. 


No.  327.  Foreman  Trust  &  Savings  Bank,  Trustee, 
et  al.  v.  Chicago.  Appeal  from  the  Supreme  Court  of 
Illinois.  October  13,  1930.  Appeal  and  petition  for  writ 
of  certiorari  dismissed  with  costs  per  stipulations  of  coun¬ 
sel.  Messrs.  Howard  F.  Bishop,  John  F.  Caskey,  and 
George  W.  Schurman  for  appellants.  Messrs.  Samuel  A. 
Ettelson  and  Gotthard  A.  Dahlberg  for  appellee.  Re¬ 
ported  below:  174  N.  E.  419. 


No.  59.  Orenstein  &  Koppel  Aktiengesellschaft  v. 
Koppel  Industrial  Car  &  Equipment  Co  Certiorari  to 
the  Court  of  Appeals  of  the  District  of  Columbia.  De¬ 
cember  12,  1930.  Dismissed  and  mandate  granted  per 
stipulation  of  counsel.  Messrs.  Dean  Hill  Stanley,  Ar¬ 
thur  Garfield  Hays,  and  Wm.  Cattron  Rigby  for  peti¬ 
tioner.  Messrs.  Charles  Henry  Butler,  John  A.  Kratz, 
and  Godfrey  L.  Munter  for  respondent.  Reported  below : 
38  F.  (2d)  532. 
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No.  7,  original.  United  States  v.  Minnesota.  Feb¬ 
ruary  25;  1931.  Bill  of  complaint  dismissed  with  preju¬ 
dice  on  motion  of  Solicitor  General  Thacher  for  the  United 
States.  Mr.  Charles  R.  Pierce  for  defendant. 
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ABATEMENT.  See  Taxation,  II,  (A),  16. 

ACCOUNTS.  See  Constitutional  Law,  X,  (A),  1;  Taxation,  II, 

(A),  8-9. 

ACCRETION  AND  AVULSION.  See  Boundaries. 
ADMINISTRATIVE  REGULATIONS.  See  Statutes,  3-4. 

ADMIRALTY.  See  Jurisdiction,  IV,  1. 

1.  Death.  Seaman.  Merchant  Marine  Act,  §  33,  applies  to 
stevedore  unloading  foreign  ship.  Uravic  v.  F .  Jarka  Co.,  234. 

2.  Charter  Party.  Deck  Load.  Liability  for  loss  caused  by 
collapse  of  stanchions  erected  by  charterer.  Oxford  Paper  Co.  v. 
The  Nidarholm,  681. 

AGENTS.  See  Constitutional  Law,  X,  (A),  1-2. 

ALIENS.  See  Constitutional  Law,  VIII,  1-2. 

AMENDMENT.  See  Constitutional  Law,  II,  1-2;  IX;  XII;  Stat¬ 
utes,  5-6. 

ANTI-TRUST  ACTS. 

1.  Sherman  Act.  Motion  Pictures.  Standard  Exhibition  Con¬ 
tract  and  Rules  of  Arbitration  held  violation.  Paramount  Famous 
Lasky  Corp.  v.  United  States,  30. 

2.  Id.  Distributors’  agreement  requiring  assumption  by  exhibi¬ 
tor  of  film  service .  contracts  of  predecessor  held  violation. 
United  States  v.  First  National  Pictures,  44. 

3.  Defenses.  Reasonableness  ot  practices;  motive.  Paramount 
Famous  Lasky  Corp.  v.  United  States,  30. 

4  Actions  for  Damages.  Sufficiency  of  evidence;  proximate 
cause;  findings  of  jury.  Story  Parchment  Co.  v.  Paterson  Parch¬ 
ment  Paper  Co.,  555. 

ARBITRATION.  See  Anti-Trust  Acts,  1. 
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ASSIGNMENTS  OF  ERROR.  See  Jurisdiction,  II,  (B),  5. 
AUTOMOBILES.  See  Constitutional  Law,  IV,  1;  VII,  2;  X,  (B),  2. 
BANKRUPTCY. 

Mortgage  Liens.  Jurisdiction  of  bankruptcy  court  exclusive  after 
adjudication.  Isaacs  v.  Hobbs  Tie  &  T.  Co.,  734. 

BANKS  AND  BANKING.  See  Constitutional  Law,  X,  (A),  5. 

BILLS  AND  NOTES.  See  Forgery;  Interstate  Commerce  Acts,  1. 
BONDS.  See  Constitutional  Law,  I,  7;  Taxation,  II,  (A),  1. 
BOUNDARIES. 

Rivers.  Accretions  and  avulsions.  Louisiana  v.  Mississippi,  458. 
CARRIERS.  See  Interstate  Commerce  Acts. 

CERTIFICATION.  See  Jurisdiction,  II,  (B),  1. 

CERTIORARI.  See  Jurisdiction,  II,  (B),  2-5. 

CHARTER  PARTY.  See  Admiralty,  2. 

CHECK.  See  Interstate  Commerce  Acts,  1. 

CLAIMS.  See  Patents  for  Inventions;  United  States. 

COMMERCE.  See  Constitutional  Law,  V,  1-3. 

COMMISSIONS.  See  Constitutional  Law,  X,  (A),  7. 

COMMON  LAW.  See  Constitutional  Law,  I,  2;  Jurisdiction,  IV,  1. 
COMMUNITY  PROPERTY.  See  Taxation,  I,  3;  II,  (A),  4-5. 
COMPENSATION.  See  Constitutional  Law,  VIII,  1-3. 

* 

CONGRESS.  See  Constitutional  Law,  II,  1;  III,  1. 

CONSERVATION.  See  Constitutional  Law,  X,  (B),  5-6. 

CONSTITUTIONAL  LAW.  See  Interstate  Commerce  Acts; 
Statutes,  2-4;  Taxation. 

I.  In  general,  911. 

II.  Amendment  of  Constitution,  p.  911. 

III.  Taxing  Power,  p.  911. 

IV.  Judicial  Power,  p.  912. 

V.  Commerce  Clause,  p.  912. 

VI.  Contract  Clause,  p.  912. 

VII.  Fourth  Amendment,  p.  912. 
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VIII.  Fifth  Amendment,  p.  912. 

IX.  Tenth  Amendment,  p.  913. 

X.  Fourteenth  Amendment. 

(A)  Due  Process  Clause,  p.  913. 

(B)  Equal  Protection  Clause,  p.  914. 

(C)  Privileges  and  Immunities,  p.  914. 

XI.  Sixteenth  Amendment,  p.  914. 

XII.  Eighteenth  Amendment,  p.  914. 

I.  In  General. 

1.  Principles  of  Construction.  Words  and  phrases;  normal 
meaning.  United  States  v.  Sprague,  716. 

2.  Id.  Provision  as  to  trial  by  jury  must  be  interpreted  in 
light  of  common  law.  District  of  Columbia  v.  Colts,  63. 

3.  Attacking  Statute.  Presumption  of  constitutionality.  O’Gor¬ 
man  &  Young,  Inc.,  v.  Hartford  Fire  Ins.  Co.,  251. 

4.  Id.  Though  valid  when  adopted,  statute  may  become  in¬ 
valid  through  confiscatory  operation.  Abie  State  Bank  v.  Bryan, 
765. 

5.  Instrumentalities  of  Government.  Mails.  Carrier  using 
property  for  transportation  of  mails  not  exempt  from  state  tax¬ 
ation.  Alward  v.  Johnson,  509. 

6.  Id.  Copyrights.  Franchise  tax  measured  by  net  income  in¬ 
cluding  loyalties  from  copyrights  valid.  Educational  Films 
Corp.  v.  Ward,  379. 

7.  Id.  Municipal  Bonds.  Profits  from  sale  not  exempt  from 
federal  income  tax.  Willcuts  v.  Bunn,  216. 

8.  Pardoning  Power.  Mitigation  of  sentence  by  court  at  same 
term  not  usurpation  of.  United  States  v.  Benz,  304. 

II.  Amendment  of  Constitution. 

1.  Mode  of  Ratification.  Choice  of  two  modes  prescribed  by 
Article  V  is  in  sole  discretion  of  Congress.  United  States  v. 
Sprague,  716. 

2.  Id.  Validity  of  Eighteenth  Amendment;  effect  of  Tenth 
Amendment.  Id. 

III.  Taxing  Power.  See  I,  7,  supra;  Taxation. 

1.  Subjects  of  Taxation.  Power  of  Congress  to  select  and  qualify. 
Crooks  v.  Harrelson,  55. 

2.  Uniformity  of  Taxation.  Requirement  is  geographic,  not 
intrinsic.  Poe  v.  Seaborn,  101. 
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IV.  Judicial  Power.  See  I,  8,  supra,';  Jurisdiction. 

1.  Trial  by  Jury.  Reckless  driving  endangering  property  and 
individuals  as  “  crime.”  District  of  Columbia  v.  Colts,  63. 

2.  Id.  Provision  must  be  interpreted  in  light  of  common  law. 
Id. 

V.  Commerce  Clause. 

1.  Federal  Power.  Scope.  Subject  to  other  constitutional  limi¬ 
tations  and  guarantees.  United  States  v.  Chicago,  M.,  St.  P.  & 
P .  R.  Co.,  311. 

2.  State  Power.  Foreign  Corporations.  Provision  of  state  con¬ 
stitution  denying  right  to  do  local  public  service  business  valid. 
Railway  Express  Agency  v.  Virginia,  440. 

3.  Id.  Statute  operating  as  burden  on  right  to  sue  resident  for 
payment  of,  interstate  shipment  invalid.  FUrst  v.  Brewster,  493. 

4.  Telephone  Rates.  How  regulated  where  business  both  inter¬ 
state  an  intrastate.  Valuation  of  property  separately  for  each 
class  of  business.  Smith  v.  Illinois  Bell  Tel.  Co.,  133. 

VI.  Contract  Clause. 

Trust  Deeds.  Where  fully  executed,  vested  rights  may  not  be 
impaired  by  subsequent  legislation.  Coolidge  v.  Long,  582. 

VII.  Fourth  Amendment. 

1.  Construction.  Should  be  liberal.  Go-Bart  Importing  Co.  v. 
United  States,  344. 

2.  Search  and  Seizure.  Validity  of  search  without  warrant  but 
upon  probable  cause  of  automobile  for  liquor  illegally  possessed 
or  transported.  Husty  v.  United  States,  694. 

3.  Id.  Evidence  held  to  require  finding  that  search  was  un¬ 
reasonable  and  not  justified  by  right  to  arrest.  Go-Bart  Import¬ 
ing  Co.  v.  United  States,  344. 

4..  Warrants.  Probable-Cause.  Issuance  upon  complaint  verified 
merely  on  information  and  belief  and  not  stating  offense  invalid. 

Id. 

Vin.  Fifth  Amendment. 

1.  Eminent  Domain.  Just  Compensation.  Requirement  applies 
to  property  of  alien  friend.  Russian  Volunteer  Fleet  V.  United 

States,  481. 

2.  Id.  Rights  of  alien  friend  not  affected  by  status  of  our 
citizens  in  courts  of  his  country  nor  by  fact  that  regime  there 
is  not  recognized  here.  Id. 
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3.  Eminent  Domain.  Taking.  Government’s  requisition  of 
power,  depriving  lessee  of  water  rights,  held  taking  requiring 
compensation.  International  Paper  Co.  v.  United  States,  399. 

IX.  Tenth  Amendment. 

Effect.  In  relation  to  mode  of  ratification  of  amendments. 
United  States  v.  Sprague,  716. 

X.  Fourteenth  Amendment. 

(A)  Due  Process  Clause. 

1.  Conveyances  of  Property.  Retroactive  Tax.  Statute  im¬ 
posing  excise  upon  succession  which  was  complete  prior  to  en¬ 
actment  invalid.  Coolidge  v.  Long,  582. 

2.  Id.  Succession  of  remaindermen  under  trust  deed  held  com¬ 
plete  though  without  present  right  to  possession  and  enjoy¬ 
ment.  Id. 

3.  Transfer  Tax.  Intangibles.  Indebtedness  on  unsecured  open 
account  subject  to  tax  only  at  domicile  of  deceased  owner. 
Beidler  v.  South  Carolina  Tax  Comm.,  1. 

4.  Road  Tax.  Valid  as  applied  to  railroad  having  part  of  line 
and  other’  property  in  district,  when  laid  generally  on  all 
property  there  on  ad  valorem  basis.  Memphis  &  Charleston  Ry. 
Co.  v.  Pace,  241. 

5.  Banking.  Validity  of  Nebraska  Bank  Guaranty  Law.  Abie 
State  Bank  v.  Bryan,  765. 

6.  Fire  Insurance  Companies.  Business  is  one  affected  with 
public  interest  and  State  may  regulate  rates  and  relations  of 
those  engaged  therein.  O’Gorman  &  Young,  Inc.,  v.  Hartford 
Fire  Ins.  Co.,  251. 

7.  Id.  Statute  forbidding  allowance  of  commission  greater  than 
allowed  to  any  other  agent  of  company  in  State  on  same  class 
of  risks,  valid.  Id. 

8.  Railroad  Crossings.  Statute  requiring  railroad  to  provide 
underground  cattle-pass  merely  for  convenience  of  farmer  owning 
land  on  either  side  of  right  of  way  invalid.  Chicago,  St.  P.,  M. 
&  0.  Ry.  Co.  v.  HolmJberg,  162. 

9.  Intrastate  Telephone  Rates.  Adequacy  of,  how  tested  where 
property  used  also  for  interstate  messages.  Smith  v.  Illinois  Bell 
Tel.  Co.,  133. 

22110° — 31 - 5ft- 
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(B)  Equal  Protection  Clause. 

1.  Taxation.  Classification.  State  may  make  reasonable  classi¬ 
fications  and  lay  appropriate  taxes.  Alward  v.  Johnson,  509. 

2.  Id.  Property  tax  on  carrier  by  motor  vehicle  measured  by 
gross  receipts  and  assessed  at  higher  rate  than  other  property 
valid.  Id. 

3.  Id.  Corporations.  Tax  on  shareholder  where  less  than  75% 
of  property  of  corporation  is  taxable  in  State  valid.  Klein  v. 
Board  of  Tax  Supervisors,  19. 

4.  Road  Tax.  Valid  as  applied  to  railroad  having  part  of  line 
and  other  property  in  district,  when  laid  generally  on  all  property 
on  ad  valorem  basis.  Memphis  &  Charleston  Ry.  Co.  v.  Pace, 
241. 

5.  Conservation  of  Game.  Statute  forbidding  location  of  duck 
blinds  within  250  yards  of  adjoining  riparian  land  without 
consent  of  owner  valid.  Wampler  v.  Lecompte,  172. 

6.  Id.  Mere  fact  that  law  does  not  apply  uniformly  to  all  waters 
of  State  does  not  render  it  invalid.  Id. 

7.  Procedure.  Venue.  Statute  allowing  suits  against  corpora¬ 
tions  in  county  where  cause  of  action  arose  and  against  individuals 
only  in  counties  where  they  reside  valid.  Bain  Peanut  Co.  v. 
Pinson,  499. 

(C)  Privileges  and  Immunities. 

Right  to  Sue.  Denial  to  foreign  corporation  of  permit  to  do 
local  public  service  business  does  not  violate  right  to  sue  in 
federal  court.  Railway  Express  Agency  v.  Virginia,  440. 

XI.  Sixteenth  Amendment.  See  Taxation. 

XII.  Eighteenth  Amendment.  See  Prohibition  Act. 

Validity.  Amendment  held  part  of  Constitution  by  lawful  pro¬ 
posal  and  ratification.  United  States  v.  Sprague,  716. 

CONTRACTS.  See  Admiralty,  2;  Anti-Trust  Acts,  1-2;  Con¬ 
stitutional  Law,  VI;  Damages;  Jurisdiction,  V. 

COPYRIGHTS.  See  Constitutional  Law,  I,  6;  Taxation. 

CORPORATIONS.  See  Constitutional  Law,  V,  2;  X,  (B),  3,  7,  (C) ; 
Jurisdiction,  I,  3;  Taxation. 

1.  Nature  of  Interests.  Property  of  corporation  and  that  of 
stockholders  in  shares  are  distinct.  Beidler  v.  South  Carolina 
Tax  Comm.,  1 ;  Klein  v.  Board  of  Tax  Supervisors,  19. 
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CORPORATIONS— Continued. 

2.  Principal  and  Subsidiary  Companies.  Relationship;  independ¬ 
ent  though  in  system.  Smith  v.  Illinois  Bell  Tel.  Co.,  133. 

COURT  OF  CLAIMS.  See  Jurisdiction,  V. 

COURTS.  See  Constitutional  Law,  IV,  1-2;  X,  (C);  Jurisdiction. 

Federal  Courts.  State  Statutes.  Construction  where  decisions 
of  highest  state  court  are  conflicting.  Concordia  Ins.  Co.  v. 
School  District,  545. 

CRIMINAL  LAW.  See  Constitutional  Law,  IV,  1;  Forgery,  1-2; 
Prohibition  Act,  1-6. 

Amending  Sentence.  District  court  has  power  to  mitigate  sen¬ 
tence  at  same  term,  though  defendant  has  been  committed. 
United  States  v.  Benz,  304. 

CROSS-EXAMINATION.  See  Witnesses,  1-2. 

DAMAGES.  See  Anti-Tjrust  Acts,  4. 

1.  Certainty.  Recovery  not  precluded  where  amount  only  of 
damages  is  uncertain.  Story  Parchment  Co.  v.  Paterson  Parch¬ 
ment  Paper  Co.,  555. 

2.  Interest  on  Damages.  Allowance  from  date  when  liability 
accrued.  Concordia  Ins.  Co.  v.  School  District,  545. 

DEATH.  See  Admiralty,  1. 

DEEDS.  See  Constitutional  Law,  VI. 

DEMURRER.  See  Pleading. 

DISCLAIMER.  See  Patents  for  Inventions,  4. 

DISCRIMINATION.  See  Constitutional  Law,  X  (B) ;  Interstate 
Commerce  Acts,  2,  4. 

EMINENT  DOMAIN.  See  Constitutional  Law,  VIII,  1-3. 

Exercise  of  Power.  Requisition  of  electrical  power  by  Secretary 
of  War  under  National  Defense  Act.  International  Paper  Co. 
v.  United  States,  399. 

ESTATE  TAX.  See  Taxation,  II,  (B). 

EVIDENCE.  See  Anti-Trust  Acts,  4;  Constitutional  Law,  VII,  3; 
Judicial  Notice;  Jurisdiction,  IV,  5;  Prohibition  Act,  4;  Taxa¬ 
tion,  II,  (A),  12;  Witnesses. 
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EXECUTORS  AND  ADMINISTRATORS.  See  Taxation,  II,  (B). 

Expenses  of  Administration.  In  Missouri  real  estate  can  not  be 
sold  to  pay.  Crooks  v.  Harrelson,  55. 

FISH  AND  GAME.  See  Constitutional  Law,  X,  (B),  5-6. 

FORFEITURE.  See  Prohibition  Act,  3. 

FORGERY. 

1.  Government  Draft.  Forged  endorsement  of  payee’s  name 
is  violation  of  §  29  but  not  of  §  148  of  Criminal  Code.  Prussian 
v.  United  States,  675. 

2.  Indictment.  Sufficiency.  Under  §  29  need  not  allege  intent 
to  defraud.  Id. 

GRADE  CROSSINGS.  See  Constitutional  Law,  X,  (A),  8. 
HUSBAND  AND  WIFE.  See  Taxation,  I,  3;  II,  (A),  5-6. 
INCOME  TAX.  See  Taxation,  II,  (A),  1-20. 

INDICTMENTS.  See  Forgery,  2;  Prohibition  Act,  1,  5. 
INFRINGEMENT.  See  Patents  for  Inventions. 

INJUNCTIONS.  See  Jurisdiction,  I,  2. 

Suits  Between  States.  Diversion  of  Waters.  Injunction  to  re¬ 
strain  proposed  diversions  does  not  lie  where  threatened  injury  is  • 
remote.  Connecticut  v.  Massachusetts,  660. 

INSURANCE.  See  Constitutional  Law,  X,  6-7;  Damages. 

Fire  Insurance.  Waivers.  Provision  in  policy  that  waivers  must 
be  in  writing  does  not  apply  to  waiver  of  things  required  to  be 
done  after  loss  occurs.  Concordia  Ins.  Co.  v.  School  District, 
545. 

INTEREST.  See  Damages,  2;  Patents  for  Inventions,  6;  Taxation, 
II,  (A),  10,  13. 

INTERNATIONAL  LAW.  See  Admiralty,  1;  States. 

INTERSTATE  COMMERCE  ACTS.  See  Jurisdiction,  IV,  2-4. 

1.  Payment  of  Charges.  Carrier  not  forbidden  by  Act  to  accept 
payment  by  check,  and  liability  in  case  of  unjustifiable  delay 
in  presentment  depends  on  general  law.  Fullerton  Lumber  Co. 
v.  Chicago,  M.,  St.  P.  &  P.  R.  Co.,  520. 
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INTERSTATE  COMMERCE  ACTS — Continued. 

2.  Private  and  Office  Cars.  Discrimination.  Validity  of  order 
of  Commission  forbidding  free  hauling  by  carrier  of  cars  other 
than  its  own.  Louisville  &  N.  R.  Co.  v.  United  States,  740; 
Kansas  City  Southern  Ry.  Co.  v.  United  States,  760. 

3.  Divisions  of  Joint  Rates.  Prescribing  on  average  or  group 
basis;  reasonableness;  evidence.  Beaumont,  S.  L.  &  W.  Ry  Co. 
v.  United  States,  74. 

4.  Intrastate  Rates.  Protection  of  interstate  commerce  from 
unjust  discrimination;  invalidity  of  order  fixing  statewide  level; 
finding;  evidence.  Florida  v.  United  States,  194. 

5.  Safety  Appliance  Acts.  Penalties  not  enforceable  against 
carrier's  officers  or  agents.  Sherman  v.  United  States,  25. 

6.  Issuance  of  Securities.  Commission’s  order  authorizing  issu¬ 
ance  cannot  be  made  to  depend  upon  collateral  condition,  relating 
to  compensation  of  reorganization  managers,  which  is  beyond  its 
authority  to  impose.  United  States  v.  Chicago,  M.,  St.  P.  & 
P.  R.  Co.,  311. 

7.  Telephone  Companies.  Function  of  Commission  with  respect 
to  property  used  in  interstate  business.  Smith  v.  Illinois  Bell 
Tel.  Co.,  133. 

JONES  ACT.  See  Prohibition  Act,  1,  6. 

JUDICIAL  NOTICE. 

State  Statutes.  Judicial  notice  of  by  this  Court.  Abie  State 
Bank  v.  Bryan,  765. 

JURISDICTION.  See  Bankruptcy;  Procedure;  Taxation,  II,  (A), 
19. 

I.  In  General,  p.  918. 

II.  Jurisdiction  of  this  Court. 

(A)  Original  Jurisdiction,  p.  918. 

(B)  Appellate  Jurisdiction  Generally,  p.  918. 

(C)  Over  State  Courts,  p.  919. 

III.  Jurisdiction  of  Circuit  Courts  of  Appeals,  p.  919. 

IV.  Jurisdiction  of  District  Courts,  p.  919. 

V.  Jurisdiction  of  Court  of  Claims,  p.  919. 

References  to  particular  subjects  under  this  title: 

Admiralty,  IV,  1. 

Assignments  of  Error,  II,  (C),  5. 

Certificate,  II,  (B),  1. 
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JURISDICTION— Continued. 


Certiorari,  II,  (B),  2. 

Common  Law  Remedies,  IV,  1. 

Evidence,  III;  IV,  5. 

Finality  of  Judgments,  II,  (C). 

Injunctions,  I,  2. 

Interstate  Commerce  Commission,  IV,  2-4. 

Parties,  I,  3. 

Record,  I,  1. 

Scope  of  Review,  II,  (B),  3-5. 

States,  II,  (A);  V. 

Summary  Jurisdiction,  III;  IV,  5. 

Supplemental  Bill,  IV,  3. 

Three  Judge  Court,  I,  2. 

United  States,  V. 

Urgent  Deficiencies  Act,  IV,  2-4. 

Venue,  IV,  4. 

I.  In  General. 

1.  Presenting  Question.  Where  contained  in  record  though  not 
raised  by  parties.  Stratton  v.  St.  Louis  Southwestern  Ry  Co.,  10. 

2.  Injunction.  Three  Judge  Court.  Purpose  and  effect  of  Jud. 
Code,  §  266;  decree  by  single  judge  invalid;  consent  of  parties; 
disposition  of  appeal.  Id. 

3.  Parties.  Real  Party  in  Interest.  Principal  and  subsidiary 
corporation.  Smith  v.  Illinois  Bell  Tel.  Co.,  133. 

II.  Jurisdiction  of  this  Court. 

(A)  Original  Jurisdiction. 

Suits  Between  States.  Court  exercises  power  to  control  conduct 
of  State  only  where  threatened  invasion  of  rights  is  of  serious 
magnitude  and  established  by  clear  and  convincing  evidence. 
Connecticut  v.  Massachusetts,  660. 

(B)  Appellate  Jurisdiction  Generally. 

1.  Certificate.  Questions  which  are  academic  or  of  objection¬ 
able  generality  will  not  be  answered.  White  v.  Johnson,  367; 
American  Bond  &  M.  Co.  v.  United  States,  374. 

2.  Certiorari.  On  rehearing  of  this  cause,  the  Court  adheres  to 
the  view  that  the  writ  should  be  dismissed  for  want  of  jurisdicton. 
Broad  River  Power  Co.  v.  So.  Carolina  ex  rel.  Daniel,  187. 

3.  Scope  of  Review.  Court  need  not  consider  objections  to 
judgment  raised  by  respondent  who  did  not  ask  certiorari. 
Oxford  Paper  Co.  v.  The  Nidarholm,  681. 
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JURISDICTION— Continued. 

4.  Id.  Respondent  without  cross-petition  may  invoke  as  an 
additional  ground  for  sustaining  judgment  one  which  lower 
court  found  against  him.  Langnes  v.  Green,  531;  Story  Parch¬ 
ment  Co.  v.  Paterson  Parchment  Paper  Co.,  555. 

5.  Id.  Assignments  of  error  not  considered  on  appeal  below 
may  be  disposed  of  here.  Story  Parchment  Co.  v.  Paterson 
Parchment  Paper  Co.,  555. 

(C.)  Over  State  Courts. 

Finality  of  Judgment.  Dismissal  by  state  supreme  court  “  for 
want  of  jurisdiction”  of  application  for  writ  of  error  to  review 
judgment  upholding  constitutionality  of  statute  held  in  effect 
an  affirmance  of  the  judgment  and  reviewable  here.  Bain 
Peanut  Co.  v.  Pinson,  499. 

III.  Jurisdiction  of  Circuit  Courts  of  Appeals. 

Over  District  Court.  When  and  as  to  whom  order  denying 
motion  to  suppress  evidence  is  final  and  appealable.  Go-Bart 
Importing  Co.  v.  United  States,  344. 

IV.  Jurisdiction  of  District  Courts.  See  I,  2,  supra. 

1.  Admiralty  Jurisdiction.  District  Court’s  failure  to  dissolve 
restraining  order  so  as  to  preserve  common  law  remedy  in  state 
court  was  abuse  of  discretion.  Langnes  v.  Green,  531. 

2.  Urgent  Deficiencies  Act.  Part  of  report  of  Interstate  Com¬ 
merce  Commission  which  was  merely  directory  held  not  an 
“  order  ”  within  jurisdiction  conferred  by  Act.  United  States 
v.  Atlanta,  B.  &  C.  R.  Co.,  522. 

3.  Id.  Lack  of  jurisdiction  in  such  case  not  cured  by  bringing 
suit  in  form  of  supplemental  bill.  Id. 

4.  Id.  Jurisdiction  and  venue  of  suit  to  set  aside  order  of 
Commission;  effect  of  suit  for  same  relief  pending  in  other 
district.  Kansas  City  Southern  Ry.  Co.  v.  United  States,  760. 

5.  Summary  Jurisdiction.  Suppression  of  evidence.  Go-Bart 
Importing  Co.  v.  United  States,  344. 

V.  Jurisdiction  of  Court  of  Claims. 

State  Taxes.  Suit  by  State  against  the  United  States  to  recover 
privilege  tax  based  on  sale  of  surplpus  power  generated  at  gov¬ 
ernment  hydro-electric  plant  in  State  held  not  within  jurisdiction 
Alabama  v.  United  States,  502. 

JURY.  See  Anti-Trust  Acts,  4;  Constitutional  Law,  I,  2;  IV,  1-2. 
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LIENS.  See  Bankruptcy. 

LIMITATIONS.  See  Taxation,  II,  (A),  14-20. 

MAILS.  See  Constitutional  Law,  I,  5. 

MERCHANT  MARINE  ACT.  See  Admiralty,  1. 

MORTGAGES.  See  Bankruptcy. 

MOTION  PICTURES.  See  Anti-Trust  Acts,  1-3. 

MOTIVE.  See  Anti-Trust  Acts,  3. 

NATIONAL  DEFENSE  ACT. 

Construction.  As  authority  for  taking  of  water  rights  by  Secre¬ 
tary  of  War  through  requisition  of  electrical  power.  Inter - 
National  Paper  Co.  v.  United  States,  399. 

NEGOTIABLE  INSTRUMENTS.  See  Interstate  Commerce  Acts, 
1;  Forgery. 

OBSOLESCENCE.  See  Taxation,  II,  (A),  11-12. 

OWNERSHIP.  See  Taxation,  I,  3;  II,  (A),  6. 

PARDONING  POWER.  See  Constitutional  Law,  I,  8. 

PARTIES.  See  Jurisdiction,  I,  2-3. 

PATENTS  FOR  INVENTIONS. 

1.  Validity.  Invention.  Patent  No.  1,128,145  (Claim  25), 
for  machine  for  making  box  blanks,  invalid  for  want  of  inven¬ 
tion.  Saranac  Automatic  Machine  Corp.  v.  Wirebounds  Patents 
Co.,  704. 

2.  Id.  McMichael  patent  No.  1,127,660,  for  improvements  in 
methods  and  apparatus  for  transporting  and  treating  concrete, 
invalid  for  want  of  invention.  Powers-Kennedy  Contracting 
Corp.  v.  Concrete  Mixing  &  C.  Co.,  175. 

3.  Id.  Patents  Nos.  1,379,224  and  1,507,440,  for  improvements 
in  devices  for  dog  races,  held,  respectively,  valid  and  not  in¬ 
fringed,  and  void  for  want  of  invention.  Smith  v.  Magic  City 
Kennel  Club,  784. 

4.  Id.  Disclaimer.  Patentee  must  disclaim  invalid  part  of 
patent  without  unreasonable  neglect  or  delay.  Enstm  v.  Simon, 
Ascher  &  Co.,  445.. 
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PATENTS  FOR  INVENTIONS— Continued. 

5.  Infringement.  Hopkins  patent  No.  1,271,529,  for  improve¬ 
ment  in  acoustic  devices,  held  narrowly  construed,  if  valid,  and 
not  infringed  by  oertain '  types  of  radio  loud  speakers.  Lekto- 
phone  Corp.  v.  Rola  Co.,  168. 

6.  Infringement.  Compensation.  Interest  on  amount  of  damages 
allowable  in  suit  against  United  States.  Waite  v.  United  States, 
508. 

PAYMENT.  See  Interstate  Commerce  Acts,  1. 

PENALTIES.  See  Interstate  Commerce  Acts,  5;  Prohibition  Act, 
6;  Taxation,  I,  1. 

PLEADING. 

Demurrer.  Admits  allegations  sufficiently  pleaded.  Concordia 
Ins.  Co.  v.  School  District,  545. 

PRESUMPTIONS.  See  Constitutional  Law,  I,  3. 

PRIVILEGES  AND  IMMUNITIES.  See  Constitutional  Law,  X, 

(C). 

PROBABLE  CAUSE.  See  Constitutional  Law,  VII,  4. 

PROCEDURE.  See  Constitutional  Law,  X,  (B),  7;  Pleading; 
Jurisdiction. 

1.  Review.  Record.  Court  not  required  to  go  outside  record 
to  consider  questions.  Various  Items  of  Personal  Property  v. 
United  States,  577. 

2.  Bills  of  Exceptions.  Necessity.  Failure  to  enter  exception  to 
order  overruling  pleas  of  former  jeopardy  and  res  judicata  does 
not  preclude  their  consideration  on  review.  United  States  v. 
La  Franca,  568. 

3.  Stay  Pending  Appeal.  Discretion  of  district  court  to  stay 
enforcement  of  rate  divisions  pending  appeal  from  dismissal. 
Beaumont,  S.  L.  &  W.  Ry.  Co.  v.  United  States,  74. 

4.  Invalid  Decree.  Proper  disposition  of  appeal  from.  Stratton 
v.  St.  Louis  Southwestern  Ry.  Co.,  10. 

PROHIBITION  ACT.  See  Constitutional  Law,  VII,  2-3;  XII; 
Taxation,  II,  (A),  11-12. 

1.  Offenses.  Jones  Act.  Adds  no  new  offense  and  requires  no 
additional  allegations  in  indictment.  Husty  v.  United  States,  694. 
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PROHIBITION  ACT— Continued. 

.  2.  Id.  Willis-Campbell  Act.  Civil  action  to  recover  taxes  barred 
under  §  5  by  prior  conviction  for  criminal  offense  involving  same 
transactions.  United  States  v.  La  Franca,  568. 

3.  Id.  Forfeiture  proceeding  under  R.  S.  §§  3257  and  3281  not 
barred  under  §  5  by  prior  conviction  of  owner  of  conspiracy 
to  violate  National  Prohibition  Act.  Various  Items  of  Personal 
Property  v.  United  States,  577. 

4.  Diversion  of  Distilled  Spirits.  Evidence  showed  diversion  to 
beverage  purposes  under  Revenue  Act  of  1918,  §  600  (a).  Id. 

5.  Indictments.  Sufficiency.  Failure  to  state  specifically  amount' 
of  liquor  and  time  and  place  of  offenses  charged  under  §  32 
of  Prohibition  Act  does  not  invalidate  indictment.  Husty  v. 
United  States,  694. 

6.  Penalties.  Jones  Act.  Possession  in  connection  with  illegal 
transportation,  and  former  conviction  for  illegal  possession,  as 
justification  for  heavy  sentence  under.  Jones  Act  for  the  illegal 
transportation.  Id. 

PROXIMATE  CAUSE.  See  Anti-Trust  Acts,  4. 

PUBLIC  UTILITIES.  See  Constitutional  Law,  X,  (C) ;  Interstate 
Commerce  Acts. 

1.  Telephone  Companies.  Facts  to  be  found  in  testing  adequacy 
of  rate  fixed  for  local  service  of  subsidiary  company  forming 
unit  in  country-wide  system;  separation  of  intrastate  from 
interstate  commerce;  effect  of  intercorporate  relations;  equip¬ 
ment  purchases;  charges  by  parent  company;  depreciation. 
Smith  v.  Illinois  Bell  Tel.  Co.,  133. . 

2.  Suit  to  Enjoin  Rates.  Proper  party  plaintiff;  adequacy  of 
rates  to  be  determined  for  each  year  while  injunction  operated 
Id. 

3.  Id.  Decree  of  District  Court  enjoining,  as  inadequate,  rates 
imposed  on  public  utility,  affirmed  here,  in  absence  of  adequate 
reason  for  disapproving  findings.  Railroad  Commission  v.  Maxcv 
249. 

4.  Fixing  Rates.  Subsidiary  company;  reasonableness  of  expendi¬ 
tures;  advantages  as  member  of  system.  Smith  v.  Illinois  Bell 
Tel.  Co.,  133. 

RADIO  ACT.  See  Jurisdiction,  II,  (B),  1. 

RAILROADS.  See  Constitutional  Law,  X,  (A),  8;  Interstate  Com¬ 
merce  Acts. 
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BATES.  See  Constitutional  Law,  X,  (A),  6;  Interstate  Commerce 
Acts,  3-4;  Procedure,  3;  Public  Utilities,  1-3. 

RATIFICATION.  See  Constitutional  Law,  II,  1-2;  ixf  XII. 

RECKLESS  DRIVING.  See  Constitutional  Law,  IV,  1. 

REPEAL.  See  Statutes,  6. 

RESIDENCE.  See  Witnesses,  1. 

RIPARIAN  OWNERS.  See  Constitutional  Law,  X,  (B),  5. 
RIVERS.  See  Boundaries. 

SAFETY  APPLIANCE  ACTS.  See  Interstate  Commerce  Acts,  5. 
SEARCH  AND  SEIZURE.  See  Constitutional  Law,  VII,  2-4. 
SENTENCE.  See  Constitutional  Law,  I,  8;  Criminal  Law. 
SHERMAN  ACT.  See  Anti-Trust  Acts. 

STATES.  See  Boundaries;  Injunctions;  Jurisdiction,  II,  (A). 

Diversion  of  Waters.  How  controversy  determined.  Connecticut 
v.  Massachusetts,  660. 

STATUTES.  See  Admiralty;  Constitutional  Law;  Courts;  Forgery; 
Interstate  Commerce  Acts;  Judicial  Notice;  National  Defense 
Act;  Prohibition  Act. 

1.  Construction.  Where  Language  is  Clear.  Departure  from 
letter  justified  only  under  exceptional  circumstances.  Crooks  v. 
Harrelson,  55. 

2.  Id.  Avoiding  doubts  of  constitutionality.  Russian  Volunteer 
Fleet  v.  United  States,  481;  United  States  v.  La  Franca,  568. 

3.  Contemporaneous  Construction.  Administrative  regulations 
reasonable  and  consistent  with  tax  statute  will  not  be  overruled 
except  for  weighty  reasons.  Fawcus  Machine  Co.  v.  United 
States,  375. 

4.  Id.  Court  will  follow  long  line  of  executive  construction  when 
Congress  has  repeated  words  in  reenactments.  Poe  v.  Seaborn, 
101. 

5.  Amendments.  Effect  of.  United  States  v.  La  Franca,  568. 

6.  Repeal.  Principle  that  repeal  will  not  be  implied  applies 
especially  to  revenue  laws.  Graham  &  Foster  v.  Goodcell,  409. 

STEVEDORE.  See  Admiralty,  1. 
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STOCKHOLDERS.  See  Corporations. 

SUCCESSION.  See  Constitutional  Law,  X,  1-2. 

TAXATION.  See  Constitutional  Law,  I,  5-7;  III,  1-2;  X  (A) 
1-4,  (B)  1-4;  Jurisdiction,  V; Prohibition  Act,  2;  Statutes,  1-6. 

I.  In  General,  p..924. 

II.  Federal  Taxation. 

(A)  Income  Tax,  p.  924. 

(B)  Estate  Tax,  p.  926. 

III.  State  Taxation,  p.  926. 

I.  In  General. 

1.  Nature  of  Tax.  Distinguished  from  penalty.  United  States 
v.  La  Franca,  568. 

2.  Construction  of  Statutes.  Rule  requiring  adherence  to  letter 
applies  with  peculiar  strictness.  Crooks  v.  Harrelson,  55. 

3.  Community  Property.  Whether  interest  of  wife  amounts  to 
ownership  is  determined  by  state  law.  Poe  v.  Seaborn ,  101. 

II.  Federal  Taxation. 

(A)  Income  Tax. 

1.  Municipal  Bonds.  Profits  From  Sale.  Taxable  as  income 
under  Act  of  1924.  Willcuts  v.  Bunn,  216. 

2.  Computing  Income.  Validity  of  Methods.  Tax  on  net  in¬ 
come  from  all  transactions  in  period,  rather  than  gains  from  par¬ 
ticular  transactions,  valid.  Burnet  v.  Sanford  &  Brooks  Co.,  359. 

3.  Net  Income.  Particular  Transactions.  Net  income  for 
period  held  not  affected  by  fact  that  taxpayer  suffered  net 
losses  on  contract  in  earlier  periods.  Id. 

4.  Community  Property.  Husband  and  wife  in  States  of  Wash¬ 
ington,  New  Mexico,  Texas  and  Louisiana  held  entitled  each 
to  make  return  of  one-half  of  community  income.  Poe  v.  Seaborn, 
101;  Goodell  v.  Koch,  118;  Hopkins  v.  Bacon,  122;  Bender  v. 
Pfaff,  127. 

5.  Id.  Husband  and  wife  in  California  entitled  each  to  make 
return  of  one-half  of  community  income.  United  States  v. 
Malcolm,  792. 

6.  Id.  In  Act  of  1926,  §§  210  (a),  211  (a),  laying  tax  upon 
“net  income  of  every  individual ”  word  “of”  signifies  owner¬ 
ship.  Poe  v.  Seaborn ,  101. 
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TAXATION — Continued. 

7.  Deductions.  Treasury  regulation -deeming  income  taxes  paid 
out  of  income  of  year  for  which  levied,  valid  as  to  1918  taxes, 
though  1918  Act  not  passed  until  February,  1919.  Fawcus 
Machine  Co.  v.  United  States,  375. 

8.  Id.  Where  books  of  corporation  kept  on  accrual  basis,  muni¬ 
tions  tax  accruing  in  1916  to  be  deducted  for  that  year,  not 
for  1917  when  paid.  Aluminum  Castings  Co.  v.  Routzahn,  92. 

9.  Id.  Finding  that  books  and  returns  were  on  accrual  basis 
supported;  effect  of  taxpayer’s  declaration.  Id. 

10.  Id.  Validity,  construction  and  effect  of  exception  provided 
by  §  214  (a)(2)  of  Act  of  1921  with  respect  to  interest  paid 
on  money  borrowed  to  purchase  or  carry  exempt  municipal 
securities.  Denman  v.  Slayton,  514. 

11.  Obsolescence.  Brewing  company  entitled  to  reasonable  allow¬ 
ance  for  obsolescence  of  tangible  property  as  result  of  prohibi¬ 
tion.  Burnet  v.  National  Industrial  Alcohol  Co.,  646;  Burnet  v. 
Niagara  Falls  Brewing  Co.,  648;  V.  Loewers  Gambrinus  Brewery 
Co.  v.  Anderson,  638. 

12.  Id.  Sufficiency  of  evidence.  Burnet  v.  Niagara  F alls  Brew¬ 
ing  Co.,  648. 

13.  Interest  on  Credit  for  Overpayment.  Computed  according 
to  statutory  provision  in  force  at  time  of  allowance.  Pottstown 
Iron  Co.  v.  United  States,  479;  United  States  v.  Boston  Buick 
Co.,  476. 

14.  Limitations.  Computation  of  Period.  Day  on  which  return 
is  filed  is  properly  excluded  from  computation  of  five  and  four 
year  periods  under  Acts  of  1918  and  1921.  Burnet  v.  Willingham 
Loan  &  Tr.  Co.,  437. 

15.  Id.  Time  of  allowance  of  credit  is  date  Commissioner  ap¬ 
proves  schedule  certified  by  Collector  showing  credit.  United 
States  v.  Swift  &  Co.,  468;  Pottstown  Iron  Co.  v.  United  States , 
479;  United  States  v.  Boston  Buick  Co.,  476. 

16.  Limitations.  “Stay”;  claim  in  abatement;  refunds;  effect 
and  validity  of  §  611  of  Act  of  1928.  Graham  v.  Goodcell,  409; 
Magee  v.  United  States,  432;  Mascot  Oil  Co.  v.  United  States, 
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TAXATION— Continued. 

17.  Id.  Claim  for  refund  under  1921  and  1926  Acts  barred  if  not 
filed  within  four  years  from  date  of  allowance  of  credit.  United 
States  v.  Swift  &  Co.,  468. 

18.  Id.  Time  for  assessment  and  collection  and  validity  and 
effect  of  waivers  extending  time.  Aiken  v.  Burnet,  277;  W.  P. 
Brown  &  Sons  Lumber  Co.  v.  Burnet,  283;  Burnet  v.  Chicago 
Railway  Equip.  Co.,  295;  Stange  v.  United  States,  270. 

19.  Id.  Board  of  Tax  Appeals.  Jurisdiction  of,  and  effect  of 
appeal  to  on  limitations  of  time  for  assessment  and  collection 
and  extension  of  time  by  waiver.  W.  P.  Brown  &  Sons  Lumber 
Co.  v.  Burnet,  283. 

20.  Id.  Suits  Against  United  States.  Failure  of  Commissioner  to 
send  notice  of  disallowance  as  directed  does  not  extend  period 
prescribed  by  R.  S.,  §  3226.  United  States  v.  Michel,  656. 

(B)  Estate  Tax. 

Determination  of  Value.  Under  Act  of  1918  property  cannot 
be  included  unless  subject  both  to  payment  of  charges  against 
estate  and  expenses  of  administration.  Crooks  v.  Harrelson,  55. 

III.  State  Taxation. 

1.  Franchise  Tax.  Corporations.  Measured  by  net  income  in¬ 
cluding  royalties  from  copyrights,  valid.  Educational  Films 
Corp.  v.  Ward,  379. 

2.  Transfer  Tax.  Business  Situs.  Sufficiency  of  evidence.  Beid- 
ler  v.  So.  Carolina  Tax  Comm.,  1. 

3.  Mississippi  Road  Tax.  Validity.  Memphis  &  Charleston  Ry. 
Co.  v.  Pace,  241. 

TELEPHONE  COMPANIES.  See  Public  Utilities,  1-2. 
UNIFORMITY.  See  Constitutional  Law,  III,  2. 

UNITED  STATES.  See  Jurisdiction,  V. 

Suits  Against.  Consent.  United  States  v.  Michel,  656. 

URGENT  DEFICIENCIES  ACT.  See  Jurisdiction,  IV,  2-4. 
VENUE.  See  Constitutional  Law,  X,  (B),  7. 

WAIVER.  See  Insurance;  Taxation,  II,  (A),  18-19. 

WAR.  See  Eminent  Domain;  National  Defense  Act. 

WARRANTS.  See  Constitutional  Law,  VII,  4. 
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WARRANTY.  See  Admiralty,  2. 

WATERS.  See  Boundaries;  Injunctions;  States. 

WITNESSES. 

1.  Cross-examination.  Identification.  Refusal  to  allow  ques¬ 
tions  as  to  place  of  residence  of  -witness  held  reversible  error. 
Alford  v.  United  States,  687. 

2.  Id.  Defense  entitled  to  show  that  witness  is  in  custody.  Id. 


WILLIS-CAMPBELL  ACT.  See  Prohibition  Act,  2-3. 
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